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PREFACE. 


Owing  to  the  very  great  length  of  the  Anarchist  Conspiracy  Murder  Case, 
to  include  which  this  vohiuie  has  been  delayed  a  few  days,  tlie  present  is 
the  largest  of  the  series  of  the  American  Criminal  Reports.  Hereafter  all 
decisions  of  importance  will  be  published  in  this  series  as  soon  as  they  can 
be  ofHcially  verified.  It  is  the  ir.tentiou  of  tiie  publishers  and  the  editor  to 
increase,  if  possible,  the  merit  and  usefulness  of  this  series  of  reports,  which 
are  almost  indispensable  to  the  profession.  Pi-oof  sheets  of  tlie  Anarchist 
Case  were  submitted  to  and  corrected  by  the  Hon.  Benjamin  D.  Magruder, 
Judge  of  the  Suprenie  Court  of  Illinois,  who  wrote  the  opinion. 

A  conden.^'"'  statement  of  the  facts  and  statistics  relative  to  the  Anarchist 
Case,  togetlier  with  all  the  instructions  to  the  jury,  is  published  in  volume 
five  of  this  series.  The  present  volume  contains  the  final  decision  of  this  great 
case.  Isaytiiial,  lor,  while  the  United  States  supreme  court  may  review 
the  case,  and  it  would  doubtless  be  its  duty  to  do  so  on  ])ropcr  showing,  it 
will  be  decided  by  that  court  that  the  defendants  have  not  been  deprived  of 
any  right  under  the  federal  constitution.  Every  question  appears  to  have 
been  considered  with  scrupulous  and  conscientious  care,  and  the  conclusion 
arrived  at  seems  irresistible  from  the  facts  presented.  As  the  guilt  or  in- 
nocence of  the  defendants,  in  this  case,  depended  more  upon  the  facts  than 
the  law,  the  decision  may  not  lie  marked  with  that  great  dis])lay  of  law 
learning  which  characterizes  the  opinions  of  a  Marshall,  a  Shaw,  or  a 
Gibson  in  some  celebrated  cases  which  came  before  them  judicially ;  never- 
tlieless,  from  the  nxasterly  collocation  of  the  facts  in  evidence,  and  the  appli- 
cation of  the  principles  of  law  governing  offenses  of  a  kindred  nature 
to  those  facts,  the  opinion  will  compare  favorably  with  any  decision  found 
in  the  books. 

While  the  effect  of  the  decision  may  fall  harshly  and  severely  upon  the 
condemned,  it  must  serve  as  a  salutary  and  timely  lesson  to  those  who  would 
set  their  faces  against  or  attempt  to  overthrow  the  majesty  of  the  law. 
The  government  of  the  United  States  "is  a  government  of  laws,  not  of 
men:"  and  all  men,  .i'hetber  native  or  foreign-born,  must  understand  that 
while  they  may  here  enjoy  the  largest  liberty  and  live  under  the  grandest 
constitution  yet  devised  by  man.  the  guaranties  in  favor  of  personal  liberty 
and  of  the  inviolability  of  the  rights  of  property  found  in  that  instrument 
wero  not  intended  as  licenses  to  commit  crime. 

Besides  tl'e  cases  cited  in  support  of  the  legal  propositions  announced  in 
the  opmion,  the  decision  of  the  supremo  court  of  Pennsylvania  in  Weston 
V.  The  Commonwealth,  j)ublished  in  this  volume,  is  closely  and  strikingly 
in  point. 

While  every  case  in  this  volume  will  be  found  to  bear  upon  some  special 
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question  peculiar  to  the  class  of  offense  involved,  the  following  maybe  men- 
tioned as  of  superior  importance  to  the  profession :  E.v  pnrtc  Bain,  deny, 
ing  the  power  of  a  court  of  the  United  States  to  amend  an  indictment 
except  by  resubmitting  it  to  a  grand  jury ;  United  States  i:  Jiatischer,  holding 
that  a  person  extradited  can  only  be  tried  upon  the  offense  specified  in  the 
demand  for  his  surrender  — both  cases  decided  by  the  supreme  court  of  the 
United  States;  The  Queen  v.  Ashwell  and  The  Queen  v.  Flowers  (Crown  Cases 
Reserved)  on  larceny  at  common  law  and  under  the  statute;  Martin  v. 
Blattner,  and  note  on  the  Police  Power  of  the  State :  People  ex  rel  Mtm- 
sell  V.  The  Court  of  Oyer  and  Terminer,  and  note,  in  wliich  the  distinc- 
tion between  a  civil  and  criminal  contempt  is  discussed ;  The  State  v.  Cun- 
ningham, which  holds  that  an  indictment  for  perjury  in  making  a  false 
return  to  the  assessor  of  taxable  property  nuist  allege  that  the  property 
concealed  was  assessable  in  the  township ;  and  Maekin  v.  The  People,  which 
holds  that  in  an  investigation  before  the  grand  jur^ ,  while  it  is  the  privi- 
lege of  a  witness  to  decline  to  answer  questions,  if  hi  his  opinion  they  would 
tend  to  criminate  him,  if  he  waives  the  privilege  and  undertakes  to  answer 
them,  he  must  speak  the  truth. 
Chicago,  Sept.  30, 1SS7. 
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CRIMINAL  REPORTS. 


People  v.  Plath. 

(lOON.  Y.,590.) 

Abduction:   Evidence  necessary  to  convict — Corroborating  testimony— 

Taking. 

1.  To  convict  of  abduction  under  section  283  of  the  Penal  Code  of  New 
York,  as  amended  by  section  2,  chapter  46,  Laws  of  New  Yorlc  of  1884, 
not  only  must  a  "  taking  "  be  shown,  but  also  that  such  taking  was  for 
the  purpose  of  prostitution.  The  evidence  corroborating  that  of  the 
abducted  female  must  tend  to  prove  each  of  the  facts  constituting  the 
crime. 

3.  And  where  the  female,  of  her  own  free  will,  left  her  home  and  volun- 
tarily entered  defendant's  concert  saloon,  and  remained  there  a  month, 
defendant  not  being  previously  acquainted  with  her,  or  having  knowl- 
edge of  her  name  or  family,  and  no  evidence  having  been  given  to 
corroborate  her  testimony,  except  that  on  being  asked  about  her,  de- 
fendant denied  any  knowledge  of  a  girl  by  the  name  inquired  for,  and 
that  he  kept  a  disorderly  house,  such  does  not  constitute  the  offense 
intended  by  section  282  of  the  Penal  Code. 

3.  This  section  does  not  constitute  the  employment  of  a  female,  under  the 
age  of  sixteen  years,  for  immoral  purposes,  a  criminal  offense,  unless 
it  is  accompanied  with  the  taking  of  her  person  by  some  active  agency 
for  such  purpose. 

Wrn.  F.  Ilowe,  for  appellant. 
De  Lancey  Nicoll,  for  respondent. 

RuGEu,  C.  J.  The  defendant  was  indicted,  and  upon  trial 
convicted,  of  the  crime  of  abduction,  in  that  he,  "  with  force 
and  arms,  feloniously  did  take  one  Katie  Kavanaugh  for  the 
purpose  of  prostitution ;  she,  the  said  Katie  Kavanaugh,  being 
then  and  there  a  female  under  the  age  of  sixteen  years."  It 
was  essential  to  the  support  of  this  conviction  that  the  people 
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show,  not  only  a  tak  ng  by  the .  defendant  within  the  meaning 
of  the  statute,  but  alt;o  that  such  taking  was  for  the  purpose 
of  prostitution.  Penal  v^ode,  §  282,  as  amended  by  sec.  2,  cli. 
40,  Laws  1SS4.  If  the  evidence  establishes  only  a  taking, 
and  fails  to  show  that  it  wa^  for  the  prohih'ded purpose,  it  is 
insufficient  to  sustain  the  conviction;  and  so  proof  of  the  fact 
that  the  person  of  the  female  was  used  for  purposes  of  prosti- 
tution, without  proof  of  the  abduction,  would  not  bring  the 
accused  within  the  condemnation  of  the  statute.  It  is  element- 
ary, when  a  specific  intent  is  required  to  make  an  act  an 
offense,  that  the  doing  of  the  act  does  not  raise  a  piosumption 
that  it  was  done  »vith  the  specific  intent.  Lawsonon  Presuiuj)- 
tive  Evidence,  472.  Neither  can  a  conviction  under  this  act  be 
sustained  upon  the  unsupported  evidence  of  the  female  ab- 
ducted. Penal  Code,  §  283.  In  cases  where  corroboration  is 
required,  there  has  been  some  diversity  of  opinion  in  the 
authorities  as  to  the  particular  facts  which  should  be  corrobo- 
rated and  the  extent  of  the  corroboration  needed,  in  oi'der  to 
comply  with  the  rule;  but  it  is  now  conceded  to  be  the  general 
rule  that  it  should  tend  to  show  the  material  facts  necessary 
to  establish  the  commission  of  a  crime,  and  the  identity  of 
the  person  committing  it.  When  an  offense  was  formerly 
proven  by  accomplices,  it  was  the  usual  practice  of  trial  courts 
to  advise  an  acquittal,  unless  such  evidence  was  in  some 
respects  corroborated  by  other  testimony  (although  at  common 
law  a  conviction  upon  the  evidence  of  the  accomplice  alone 
was  sustainable).  In  those  cases  the  extent  and  degree  of 
corroboration  rested  in  the  discretion  of  the  trial  court,  and 
necessarily  varied  according  to  the  circumstances  of  the  case. 
Although  such  cases  are  not  sti-ictly  analogous  to  those  where 
corroboration  is  required  by  statute,  they  yet  furnish  some 
help  in  determining  the  degree  of  proof  required  in  the  latter 
case.  The  rule  as  to  the  corroboration  of  an  accomplice  is 
stated  in  Eoscoe,  Crim.  Ev.,  122,  as  follows:  »  That  there  should 
be  some  fact  deposed  to,  independently  altogether  of  the 
evidence  of  the  accomplice,  which,  taken  by  itself,  leads  to  the 
inference,  not  only  that  a  crime  has  been  committed,  but  that 
the  prisoner  is  implicated  in  it."  Eussell  on  Crimes,  902,  says 
"  that  it  is  not  sufficient  to  corroborate  an  accomplice  as  to  the 
facts  of  the  case  generally,  but  that  he  must  be  corroborated 
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as  to  some  material  fact  or  facts  which  go  to  prove  that  the 
prisoner  was  connected  with  the  crime  charged."  1  Greenl. 
on  Evidence,  §  381,  lays  down  the  rule,  as  it  is  held  by  some, 
that  it  is  "essential  that  there  should  be  corroborating  proof 
that  ihe  prisoner  actually  participated  in  the  offense,  and  that, 
when  several  prisoners  are  to  bo  tried,  confirmation  is  to  be 
required  as  to  all  of  them  before  all  can  be  safely  convicted; 
the  confirmation  of  the  witness  as  to  the  commission  of  the 
crime  being  regarded  as  no  confirmation  at  all  as  it  respects 
the  prisoner." 

The  policy  of  the  statute  under  consideration  would  seem  to 
forbid  the  conviction  of  a  person  of  the  crime  of  abduction 
upon  the  unsupported  evidence  of  the  subject  of  thecrinie,  and 
a  conviction  founded  upon  the  evidence  of  the  abducted  female 
alone,  as  to  one  of  the  elements  constituting  the  crime,  would 
be  contrary  to  its  implied  prohibition.  Such  evidence  must, 
therefore,  tend  to  prove  each  of  the  facts  constituting  the 
crime,  for  otherwise  a  ])erson  might  be  convicted  of  an  offense 
as  to  one  of  whose  elements  there  existed  no  proof  except  that 
of  the  alleged  abducted  fenuile.  If  the  corroborative  evidence 
goes  to  the  support  of  the  alleged  purpose  alone,  it  is  apparent 
that  there  is  no  legal  proof  of  the  commission  of  a  crime,  and 
it  would  bo  the  same  if  the  corroboration  was  confined  to  a 
support  of  the  taking  alone,  and  the  proof  as  to  the  purpose 
was  uncorroborated.  It  is  not  indispensable  that  such  corrobo- 
ration should  be  furnished  by  positive  and  direct  evidence,  but 
proof  of  circumstances  legitimately  tending  to  show  tlie  exist- 
ence of  the  material  facts  will  be  sufficient  to  authorize  a  con- 
viction. In  one  form  or  the  other,  however,  proof  must  be 
given,  aside  from  that  of  the  female,  tending  to  establish  the 
commission  of  a  crime,  and  that  it  was  perpetrated  by  the  per- 
son accused,  before  a  conviction  can  be  lawfully  had. 

An  examination  of  the  proof  in  this  case  fails  to  disclose  any 
evidence  corroborating  the  testimony  of  the  female  alleged  to 
have  been  abducted  as  to  the  participation  of  the  defendant  in 
the  abduction,  assuming  that  her  evidence  established  a  taking 
within  the  meaning  of  the  statute.  We  have,  however,  grave 
doubts  as  to  the  sufficiency  of  such  evidence  to  establish  such 
taking.     Rexj'ina  v.  Olijier,  10  Cox,  Crim.  Cas.,  iOS. 

But,  passing  over  that  question,  we  will  examine  the  evi- 
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dence  which  it  is  claimed  corroborated  the  testimony  of  the 
abducted  female.    Her  evidence  was  to  the  effect  that  in  July, 
1884,  the  defendant  kept  a  dance-iiall  or  concert  saloon  and 
drinking  place  in  Chatham  street,  New  York,  and  had  no  pre- 
vious acquaintance  with  or  knowledge  of  the   witness,  her 
friends  or  family;  that  she  was  a  young  girl  about  fifteen 
years  of  age,  of  somewhat  dissolute  character,  residing  with 
her  parents  at  Newark ;  that  some  time  in  the  latter  part  of 
July,  in  company  with  a  young  companion,  the  former  inmate 
of  a  house  of  prostitution,  of  her  own  free  will,  she  visited  Ne\/ 
York  without  the  consent  of  her  parents,  and  in  strolling  about 
the  streets  came  to  defendant's  saloon  and  entered.    After  sit- 
ting in  the  bar-room  for  a  while  she  saw  the  defendant  go 
behind  the  bar,  and  asked  him  "  how  much  it  was  to  see  the 
entertainment;"  he  replied,  "  nothing,  my  little  dear;   come 
in."    He  then  treated  the  girls  to  soda-water,  and  asked  tiiera 
if  they  came  to  stay,  to  which  Kavanaugh  replied  that  she 
did.    He  then  invited  the  girls  to  go  up  stairs,  and  while  there 
oflfered  Kavanaugh  a  dress,  which  she  declined.    He  also  took 
indecent  liberties  with  the  persons  of  both  girls,  and  after 
remaining  there  about  twenty  minutes,  left  them.    Both  girls 
voluntarily  remained  in  the  place  several  days,  and  the  Kava- 
naugh girl  for  about  one  month,  during  which  time  she  had 
intercourse  with  a  large  number  of  men.    No  evidence  was  fur- 
nished by  the  prosecution  showing  that  the  defendant  knew 
the  true  name  of  the  girl,  or  the  place  of  renidence  of  herself  or 
family,  or  that  he  had  had  any  2)revious  acquaintance  with  her, 
or  knowledge  of  her  family,  or  their  circumstances  or  condition. 
No  direct  proof  was  given  tending  to  establish  the  existence  of 
any  fact  testified  to  by  Kavanaugh,  but  she  was  attempted  to 
be  supported  by  circumstances  alone.    Two  witnesses  testified 
that  they  visited  defendant's  saloon  the  latter  part  of  August, 
and  found  quite  a  number  of  women  and  men  assembled  there 
engaged  in  dancing,  drinking,  and  sitting  around   together, 
among  whom  was  Kavanaugh.     They  asked  defendant  if  he 
had  there  a  girl  by  the  name  of  Kavanaugh  who  came  from 
Newark.      Defendant  denied  any  knowledge  of  such  a  girl, 
and  offered  to  allow  them  to  search  the  i)remises  for  her. 
While  they  were  talking,  Kavanaugh  disappeared.    It  nowhere 
appeared  that  defendant  was  acquainted  with  the  true  name 
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of  Kavanaugh,  or  that  she  camo  from  ^Nowarlc.  The  witnesses 
also  inspected  tlio  upper  rooms  of  the  sa\ion,  and  there  found 
a  number  of  small  apartments  filled  wi^h  beds  and  bunks. 
They  saw  women  intoxicated,  and  some  quarreling  and  fight- 
ing going  on.  Afterwards,  in  September,  one  of  the  witnesses 
saw  a  man  and  woman  in  bed  together  there,  and  the  man 
stated  he  was  not  the  husband  of  the  woman.  A  physical 
examination  of  the  girl  revealed  appearances  indicating  that 
attempts  at  sexual  intercourse  with  her  had  been  made,  but 
that  in  fact  it  never  had  been  accomplished.  Beyond  this,  no 
evidence  was  given  looking  towards  corroboration  of  the  testi- 
mony of  the  alleged  abducted  female. 

We  are  utterly  unable  to  see  how  this  evidence  tends  to 
prove  any  of  the  facts  going  to  show  the  agency  of  the  de- 
fondant  in  inducing  Kavanaugh,  either  to  come  to  or  remain 
in  his  i^lace,  unless  a  presumption  of  criminal  persuasion  is 
always  to  be  imputed  to  a  person  with  whom  a  dissolute  female 
is  domiciled.  That  he  kept  a  disorderly  house,  and  was  en- 
gaged in  a  vile  and  reprehensible  occupation,  is  quite  suffi- 
ciently demonstrated,  and  that  the  object  of  Kavanaugh's 
residence  in  his  house  was  presumably'  for  the  purpose  of  pros- 
titution; but  there  is  nothing  in  the  corroborative  proof  incon- 
sistent with  the  theory  that  her  stay  there  was  the  result  of 
her  own  will,  uninfluenced  by  any  persuasion,  allurement  or 
device  of  the  defendant.  The  evidence  does  not  tend  to  show 
that  the  influences  inducing  Kavanaugh  to  come  or  remain  at 
the  defendant's  house  were  any  different  from  those  operating 
upon  the  other  inmates  of  the  place,  or  upon  females  generally 
who  had  not  become  inmates.  It  is  a  lamentable  fact  that  a 
life  of  prostitution  presents  attractions  to  some  young  and  in- 
experienced females,  and  that  many  are  induced  to  enter  upon 
it  by  the  expectation  of  pleasures  to  be  derived,  wants  to  be 
supplied,  or  disagreeable  social  conditions  to  be  escaped,  and 
that  from  some  or  all  of  these  combined',  the  haunts  of  vice 
and  immorality  are  too  largely  supplied;  but  the  statute  in 
question  was  not  intended  to  provide  a  remedy  for  this  evil,  or 
prescribe  a  punishment  for  those  who  keep  such  places.  There 
is  nothing  in  the  section  of  the  act  under  which  defendant  was 
convicted  making  the  employment  of  a  female  under  sixteen 
years  of  age  for  purposes  of  prostitution  or  sexual  intercourse 
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a  criminal  offense,  cvo^pt  where  it  is  accompanied  with  a  tal'ing 
nf  herpemm  hjs<mc  act  lee  a<iene\i  for  such  piirpoi^e.  The  word 
"  takes  "  seems  to  be  used  to  distin<,niish  the  act  prohibited  from 
those  where  the  female  is  merely  received  or  permitted  and  al- 
lowed to  follow  a  life  of  prostitution,  without  persuasion  or 
inducement  by  the  person  accused. 

The  statutory  age  under  which  the  consent  of  the  female 
does  not  deprive  the  act  of  sexual  intercourse  of  its  criminal 
effect  is  fixed  at  ten  years,  but  over  that  age  the  act  in  question 
does  not  make  such  intercourse  a  crime,  if  effected,  without 
persuasion  or  device,  by  the  free  will  and  consent  of  the  fe- 
male. Tiie  same  evidence  which  has  been  produced  against 
the  defendant  in  this  case  could  doubtless  be  given  as  to  every 
keeper  of  a  brothel  or  disorderly  house  in  New  York,  and  it 
would  tend  to  impair  confidence  in  the  administration  of  the 
law,  and  confound  the  distinction  in  crimes  made  by  statute, 
to  permit  this  conviction  to  be  uphold  upon  the  proof  shown 
by  the  record.  Every  criminal,  however  vile,  has  a  right  to  re- 
quire that  the  elements  of  his  offense  shall  be  clearly  defined 
by  law,  and  estal)lished  by  legal  proof,  before  he  can  bo  con- 
victed thereof,  and  until  then  he  may  safely  assert  his  immu- 
nity from  punishment  for  any  offense  which  is  not  thus  defined 
and  proved.  The  defendant  in  this  case  is  entitled  to  tlie  same 
presumption  of  innocence  which  prevails  in  other  cases,  and 
we  are  constrained  to  say  that  cvitlence  has  not  been  given 
here  rebutting  such  presumption.  "VVe  think  the  evidence  was 
insufficient,  in  the  absence  of  the  proper  confirmatory  proof, 
to  warrant  his  conviction,  and  that  the  judgment  of  the  gen- 
eral term  and  sessions  should  be  reversed,  and  a  new  trial 
granted. 

(All  concur.) 


RAILING  V.  COMMONWEALTH. 


Railing  v.  Commonwealth.* 

(Opinion  Sup.  Ct.  Pa.    Filed  October  3,  1885.) 

Abortion  :  Degree  of  pimiahment  —  Dying  declarations  —  Indictment. 

1 .  Death  resulting  from  criminal  abortion  is  not  a  necessary  element  in 

the  offense,  but  fixes  the  degree  of  the  punishment. 
>.  The  cuuipetency  of  dying  declarations  is  restricted  to  those  cases  in 

which  the  death  is  the  subject  of  the  charge;  they  are  consequently 

inadmissible  under  an  indictment  for  abortion. 
\i.  Where  an  indictment  charged  an  abortion  by  means  of  powders,  it  is  not 

error  for  the  court  to  charge  that  the  abortion  would  be  criminal  if 

procured  by  an  instrument,  with  criminal  intent. 

Error  to  the  Quarter  Sessions  of  Cumberland  County. 

Charles  A.  Railing  was  indicted  for  committing  a  criminal 
abortion  upon  the  person  of  Annie  A.  Faust,  in  consequence  of 
which  she  died.  On  the  trial  the  commonwealth  offered  in  evi- 
dence the  dying  declarations  of  the  decedent,  which  were  ad- 
mitted ;  the  court  overruling  the  objection  of  the  defendant. 
This  testimony  consisted  in  the  statements  made  by  the  de- 
cedent to  the  witness,  substantially  as  follows :  That  the  defend- 
ant took  her  to  a  person  unknown  to  her,  who  injected  into  her 
two  black  powders  for  the  purpose  of  procuring  an  abortion,  for 
which  the  defendant  paid  $.50.  Other  testimony  showed  that 
the  decedent  left  her  home  in  a  sleigh  with  the  defendant  on 
a  certain  evening,  and,  after  her  return  with  him,  became  ill, 
and  a  few  days  later  died.  There  was  medical  testimony  to 
show  that  the  miscarriage  could  have  been  produced  by  the 
cold  ride,  and  that  a  post-mortem  examination  disclosed  no 
signs  of  an  operation.  The  court  charged  that  it  was  not 
necessary  for  the  commonwealth  to  prove  the  means  by  which 
the  abortion  was  procured,  as  alleged  in  the  indictment,  pro- 
vided the  abortion  itself  was  proved,  in  order  to  convict.  The 
verdict  was  "  guilty,"  and  the  defendant  sentenced  accordingly, 
whereupon  he  took  this  writ,  assigning  as  error  the  charge  of 
the  court  and  the  admission  of  the  dying  declarations  of  the 
decedent. 

F.  E.  Behhoover  and  S.  Hepburn^  Jr.,  for  plaintiff  in  error. 
./.  S.  Stuart,  district  attorney,  and  11.  S.  Stuart,  for  defend- 
ant in  error. 

'  See  note. 
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Green,  J.  The  principcal  question  in  this  case  is  that  which 
relates  to  the  achnissibility  of  the  dying  declarations  of  Annie 
Faust.  The  defendant  was  charged  with  administering  to  her 
a  drug  with  intent  to  procure  a  miscarriage,  and  it  was  also 
charged  that  her  death  resulted  as  a  consequence.  Tiiere  were 
four  counts  in  tlie  indictment,  and  all  of  them  charged  the 
death  of  the  woman  as  the  result  of  the  defendant's  unlawful 
act.  It  is  entirely  unquestioned  that  dying  declarations  are 
admissible  only  in  homicide  cases,  as  a  rule,  and  that  the  death 
of  the  deceased  must  be  the  subject  of  the  charge,  and  the  cir- 
cumstances of  the  death  tiie  subject  of  the  declaration.  1  Grecnl, 
Ev.  (13th  ed.),  par.  15G;  Wliart.  Crim.  Ev,,  210;  Whart.  Anier. 
Grim.  Law,  par,  GGO  et  seq. 

It  is  equally  unquestioned  that  there  is  no  grade  of  homicide 
involved  in  this  case,  the  offense  charged  being  the  one  com- 
monly known  as  abortion.  It  is  argued,  however,  with  much 
force  that  the  death  of  the  woman,  when  it  occurs,  is  a  neces- 
sary ingredient  of  the  offense  under  our  statute,  and  therefore 
brings  the  case  within  the  rule  above  stated.  It  is  claimed 
that  the  death  is,  in  part  at  least,  the  subject  of  the  charge. 
In  one  sense  this  is  true.  But  the  question  is,  is  it  so  in  the  real 
sense  of  the  rule  which  controls  the  subject?  That  inquiry  in- 
volves the  necessity  of  an  examination  of  our  criminal  statute 
against  abortion.  It  consists  of  two  sections,  the  eighty- 
seventh  and  eighty-eighth  of  the  Criminal  Code  of  ISGO.  The 
eighty-seventh  provides  that  if  any  person  shall  unlawfully  ad- 
minister any  drug  or  substance  to  a  pregnant  wonuin,  or  use 
any  instrument,  with  intent  to  procure  her  miscarriage,  and  she 
or  the  child  shall  die  in  conse(]uence  of  such  act,  such  person 
shall  be  guilty  of  felony  and  shall  be  sentenced  to  pay  a  line 
not  exceeding  $500  and  to  undergo  imprisouuicnt  at  labor  not 
exceeding  seven  years.  The  eighty-eighth  section  provides 
that  if  any  person,  with  intent  to  procure  the  miscarriage  of 
any  woman,  shall  unlawfully  administer  to  her  any  drug  or 
substance,  or  use  any  instrument  or  other  means  with  like  in- 
tent, he  shall  be  guilty  of  felony,  and  be  sentenced  to  pay  a 
fine  not  exceeding  $500  and  undergo  an  imprisoment  at  labor 
not  exceeding  three  years.  In  the  last  case  the  offense  is  com- 
plete without  the  death  of  the  woman  or  child.  In  both  cases 
the  grade  of  the  offense  is  the  same  —  felony.    In  both,  the 
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acts  done  by  the  prisoner  are  the  same.  In  the  first,  if 
those  acts  are  followed  by  the  death  of  the  mother  or  child  as 
a  consequence,  that  is,  in  the  relation  of  effect  to  a  cause,  a  dif- 
ference results  in  one  of  the  penalties  imposed.  The  possible 
fine  is  the  same,  but  the  possible  imprisonment  is  longer  — 
seven  years  instead  of  three.  The  facts  which  constitute  the 
crime  are  precisely  ihe  same  in  both  cases,  to  wit:  the  admin- 
istering the  drug,  or  using  the  instrument  with  intent  to  pro- 
euro  a  miscarriage.  It  follows  that  the  death  is  no  part  of  the 
facts  which  go  to  make  up  or  constitute  the  crime.  It  is  com- 
plete with  the  death  or  without  it.  The  death,  therefore,  con- 
sidered in  and  of  itself,  is  not  a  constituent  element  of  tlie 
offense.  It  may  happen  or  it  may  not.  If  it  does  not  happen, 
a  certain  possibility  of  i)enalty  follows.  If  it  does  happen,  the 
same  character  of  penalty  results,  but  with  a  larger  possibility, 
not  a  certainty,  in  one  of  the  items. 

This  seems  to  be  a  precise  expression  of  the  difference  be- 
tween the  cases  provided  for  in  the  two  sections.  This  being 
so,  the  question  recurs:  Is  the  difference  between  the  two  of 
such  a  character  as  to  change  the  application  of  the  rule  of 
law  relating  to  the  admissibility  of  dying  declarations?  Of 
course  they  are  not  admissible  if  death  does  not  result  as  a  con- 
sequence from  the  unlawful  acts.  Therefore,  if  the  woman 
should  subsequently  die  from  some  entirely  different  and  inde- 
pendent cause,  her  dying  declarations  in  relation  to  a  prior 
miscarriage  would  be  clearly  incompetent.  In  case  she  does 
die  in  consequence  of  the  unlawful  acts,  the  crime  charged  and 
tried  is  not  liomicide  in  any  of  its  forms,  but  the  felony  of  ad- 
ministering a  drug  or  using  an  instrument  with  intent  to  pro- 
duce a  miscarriage.  In  its  facts  and  in  its  essence  it  is  the 
same  crime  that  is  charged  and  tried  if  no  death  results.  The 
death,  when  it  occurs,  is  an  incident,  the  sole  purpose  of  which 
is  to  determine  whether  the  imprisonment  of  the  defendant 
may  be  longer  than  when  death  docs  not  occur.  The  facts 
which  constitute  the  crime  may  not  be  proved  by  any  declara- 
tions of  the  woman  when  death  does  not  follow,  or  when  it  fol- 
lows from  some  other  cause.  Why,  then,  should  the  very  same 
facts  be  proved  by  such  declarations  when  death  does  result? 
Not  because  it  is  a  homicide  case  and  the  rule  as  to  dying  dec- 
larations admits  them  in  such  cases,  because  it  is  not  a  case  of 
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homicide  in  any  point  of  view.  Not  because  the  death  is  the 
subject  of  the  "charge,  for  the  charge  is  the  attempted  or  ac- 
complished miscarriage  by  means  of  a  drug  or  instrument.  That 
crime  is  as  fully  completed  without  the  death  as  with  it.  The 
death,  therefore,  is  not  an  essential  ingredient  of  it.  Its  func- 
tion under  the  statute,  when  it  occurs  as  a  consequence,  is  not 
to  determine  the  factum,  or  the  character,  or  the  grade  of  the 
crime,  but  the  character  of  the  penalty  to  be  endured  by  the 
criminal.  Of  course,  if  the  statute  had  declared  that  when 
death  resulted  the  offense  should  be  manslaughter,  or  any 
other  grade  of  homicide,  the  case  would  be  entirely  differ- 
ent. Then  the  death  would  bo  an  essential  ingredient  of  the 
offense,  and  would  be  the  subject  of  the  charge,  and  the  rule 
as  to  dying  declarations  would  apply.  But  such  is  not  the 
case,  and  we  do  not  think  it  wise  to  enlarge  the  operation 
of  the  rule  so  as  to  embrace  cases  other  than  homicide  strictly. 
The  objections  to  the  admission  of  such  testimony  are  of  the 
gravest  character.  It  is  hearsay,  it  is  not  under  the  sanction 
of  an  oath,  and  there  is  no  oi)portunity  for  cross-examination. 
It  is  also  subject  to  the  special  objection  that  it  generally  comes 
from  persons  in  the  last  stages  of  physical  exhaustion,  with 
mental  powers  necessarily  impaired  to  a  greater  or  less  extent, 
and,  at  the  best,  represents  the  declarant's  perceptions,  con- 
clusions, inferences,  and  opinions,  which  may  be,  and  often 
are,  based  upon  imperfect  and  inadequate  grounds.  Nor  is 
the  reason  ordinarily  given  for  their  admission  at  all  satisfac- 
tory. It  is  that  the  declarant,  in  the  immediate  presence  of 
death,  is  so  conscious  of  the  great  responsibility  awaiting  him 
in  the  near  future  if  he  utters  falseliood  that  he  will,  in  all 
human  probability,  utter  only  the  truth.  The  fallacy  of  this 
reasoning  has  been  many  times  demonstrated.  It  leaves  en- 
tirely out  of  account  the  influence  of  the  passion  of  hatred 
and  revenge,  which  almost  all  human  beings  naturally  feel 
against  their  murderers,  and  it  ignores  the  well-known  fact 
that  persons  guilty  of  murder  beyond  all  question  very  fre- 
quently deny  their  guilt  up  to  the  last  moment  upon  the  scaf- 
fold. But,  in  point  of  fact,  the  reason  we  are  considering 
cannot  be  rcgariled  as  the  real  or  the  controlling  reason  for 
the  rule,  because,  in  terms,  it  would  be  just  as  applicable  to 
declarations  made  by  dying  persons  in  regard  to  civil  affairs. 
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or  to  all  minor  criminal  matters,  as  to  the  facts  attending  a 
homicide.  In  truth,  there  would  be  less  temptation  to  falsify 
in  regard  to  such  matters  than  in  regard  to  acts  of  violence 
perpetrated  upon  the  person  of  the  declarant.  Yet  it  is  undis- 
puted that  in  all  civil  cases,  and  in  all  crimes  other  than  homi- 
cide, such  declarations  are  entirely  incompetent. 

A  far  better  reason  in  support  of  the  rule,  as  it  seems  to  us, 
is  that  dying  declarations  are  admitted  from  the  necessity  of 
the  case,  and  in  order  that  murderers  may  not  go  unpunished. 
Such  a  reason  only  can  justify  their  admission  in  cases  involv- 
ing the  life  of  the  accused.  While  ordinarily  the  precautions 
affainst  illciritimate  testimony  increase  with  the  danger  menac- 
ing  the  accused,  in  this  one  exceptional  case  of  homicide  ihey 
are  relaxed,  and  the  rule  which  excludes  mere  declarations  in 
all  other  cases  is  removed. 

In  Whart.  Crim.  Ev.,  par.  278,  the  rule  is  thus  stated:  "  Dy- 
ing declarations  are  admitted  from  the  necessity  of  the  case 
to  identify  the  ])risoner  and  the  deceased,  to  establish  the  cir- 
cumstances of  the  res  (jest(e,  and  to  show  the  transactions  from 
which  the  death  results,"  In  1  Greenl.  Ev.  (13th  ed.),  par. 
15G,  the  writer  says:  "These,  or  the  like  considerations,  have 
been  regarded  as  counterbalancing  the  force  of  the  general 
principle  above  stated,  leaving  this  exception  to  stand  only 
upon  the  ground  of  the  public  necessity  of  preserving  the  lives 
of  the  communit}'  by  bringing  manslayers  to  justice.  For  it 
often  happens  that  there  is  no  third  person  present  to  be  an 
eye-witness  to  the  fact,  and  the  usual  witness  in  other  cases  of 
felony,  namely,  the  party  injured,  is  himself  destroyed."  In 
the  foot-note  2  to  the  above  section  the  opinion  of  Judge  Red- 
field  is  quoted  in  the  following  words:  "Eutitwas  from  a 
misapprehension  of  the  true  grounds  upon  which  the  declara- 
tions are  receivable  as  testimony.  It  is  not  received  upon  any 
other  ground  than  that  of  necessity,  in  order  to  prevent  mur- 
der going  unpunished.  What  is  said  in  the  books  about  the 
situation  of  the  declarant,  he  being  virtually  under  the  most 
solemn  sanction  to  speak  the  truth,  is  far  from  presenting  the 
true  ground  of  admission." 

Believing  this  to  bo  the  true  ground  upon  which  to  place  the 
admissibility  of  dying  declarations,  it  will  be  seen  at  once  that 
they  are  incompetent,  except  in  cases  of  actual   homicide, 
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where  the  killing  is  the  very  substance  and  subject  of  the 
criminal  accusation  on  trial.  This  we  hold  to  be  the  true  sense 
in  which  to  interpret  the  rule  that  such  declarations  are  only 
admissible  where  the  death  is  the  subject  of  the  chai-ge.  All 
the  text-books  and  a  host  of  judicial  decisions  assert  that  the 
rule  of  admissibility  is  confined  to  cases  of  homicide.  Thus 
this  court  in  Brown  v.  Com.,  73  Pa.  St.,  327,  states  the  rule, 
quoting  from  Whart.  Amer.  Crim.  Law,  par.  GOO,  in  these 
words:  "The  dying  declarations  of  a  person  who  expects  to 
die,  respecting  the  circumstances  under  which  he  received  a 
mortal  .vound,  are  constantly  admitted  in  criminal  prosecutions 
where  the  death  is  the  subject  of  criminal  inquiry,  though  the 
prosecution  be  for  manslaughter,  though  the  accused  was  not 
present  when  they  were  made,  and  had  no  opportunity  for 
cross-examination,  and  against  or  in  favor  of  the  party  charged 
with  the  death." 

There  is  a  vast  number  of  cases  in  which,  where  the  prisoner 
is  tried  for  a  crime  other  tlian  homicide,  the  dying  declara- 
tions of  the  person  upon  wiioni  the  crime  was  per))etrated  are 
inadmissible,  though  they  relate  to  the  circumstances  of  the 
crime.  Thus,  in  Rex  v.  Lloyd,  -i  Car.  &  P.,  233,  it  was  held 
that  on  an  indictment  for  robbery  the  declarations  in  artlculo 
mortis  of  the  party  robbed  are  not  admissible  in  evidence. 
BoUand,  B.,  said :  '•  I  think  that  declarations  in  articido  mortis 
are  not  admissible  in  evidence  to  make  out  a  charge  of  rob- 
bery; nor,  indeed,  any  other  charge  except  those  in  which  the 
death  of  the  deceased  person,  by  whom  the  declaration  was 
made,  is  the  subject  of  the  inquiry."  A  citation  of  this  class  of 
cases  is  not  necessary,  as  they  are  quite  familiar  and  are  not  at  all 
disputed.  It  only  remains  to  consider  the  course  of  authority 
upon  the  very  question  now  before  us.  It  has  never  heretofore 
been  before  this  court.  But  in  England  and  several  of  the 
states  it  has  been  considered  and  determined,  and  the  weight 
of  authority  seems  to  be  quite  decidedly  against  the  admissi- 
bility of  the  evidence.  Thus,  in  Hex  v.  Hutchinson,  2  Barn. 
&  C,  COS,  note  a,  the  prisoner  was  indicted  for  administering 
a  drug  to  a  woman  pregnant  but  not  quick  with  child,  with  in- 
tent to  procure  abortion.  The  woman  was  dead,  and  for  the 
prosecution  evidence  of  her  dying  declaration  upon  the  subject 
The  court  rejected  the  evidence,  observing  that, 


was  tendered. 
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although  the  dechiration  might  rehite  to  the  cause  of  the 
death,  still  such  declarations  were  admissible  in  those  cases 
alone  where  the  death  of  the  party  was  the  subject  of  the 
inquiry. 

In  lii'ff.  V.  Tliiul,  8  Cox,  Crim.  Cas.,  300,  the  defendant  was 
indicted  for  using  instruments  upon  a  woman  with  intent  to 
produce  an  abortion,  in  consequence  of  which  she  died.  It 
was  held  that  her  dying  declarations  in  relation  to  the  oflFense 
were  inadmissible.  The  same  course  was  followed  in  the  state 
of  New  York  in  the  case  of  People  v.  Davis,  56  N.  Y.,  95, 
where  the  statute  is  quite  similar  to  our  own ;  the  penalty  be- 
ing increased  when  the  woman  dies  in  consequence  of  the  un- 
lawful acts.  It  was  held  that  the  dying  declarations  of  the 
woman  were  incompetent,  on  the  general  ground  that  the  death 
was  not  the  subject  of  the  charge.  In  the  case  of  Slate  v. 
Harper,  35  Ohio  St.,  78,  the  same  doctrine  was  held  under  a 
statute  almost  identical  with  ours.  The  chief  justice  said: 
"This  was  an  indictment  for  unlawfully  using  an  instrument 
with  the  intent  of  producing  an  abortion,  and  not  an  indict- 
ment for  homicide.  State  v.  Barker,  28  Ohio  St.,  583;  People 
V.  Davis,  56  N.  Y.,  96.  The  death  was  not  the  subject  of  the 
charge,  and  was  alleged  only  as  a  consequence  of  the  illegal 
act  charged,  whicli  latter  was  the  only  subject  of  investigation. 
Did  the  court  err  in  rejecting  the  dying  declaration  in  proof  of 
tlie  charge?  We  think  not.  The  general  rule  is  that  dying 
declarations  are  admissible  only  when  the  death  of  the  declar- 
ant is  the  subject  of  the  charge,  and  the  circumstances  of  the 
death  are  uie  subject  of  the  dying  declaration.  Hex  v.  Mead, 
2  Barn.  &  C,  605;  1  Greenl.  Ev.,  156;  Rex  v.  Lloyd,  4  Car.  «fe 
P.,  233." 

On  the  other  hand,  the  supreme  court  of  Indiana  has  held 
that  such  declarations  were  admissible  in  an  indictment  under 
a  similar  statute.  Montgomenj  v.  State,  reported  in  3  Crira. 
Law  Mag.,  523.  In  State  v.  Dickinson,  41  Wis.,  299,  tiie  dec- 
larations were  admitted,  bat  by  the  statute  of  that  state  the 
offense  is  expressly  made  manslaughter  where  the  woman  dies, 
and  the  case  was  therefore  one  of  homicide  and  within  the  rule. 
The  case  in  Indiana  appears  to  be  the  only  one  in  a  court  of 
last  resort  in  which  the  declarations  have  been  held  admissible. 
After  a  careful  examination  of  the  opinion  in  that  case,  and 
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also  of  two  other  cases  decided  by  courts  of  quarter  sessions 
in  our  own  state,  we  feel  constrained  to  say  that  we  think  the 
better  and  safer  rule  is  to  limit  the  admissibility  of  dying  dec- 
larations to  cases  of  homicide  only.  We  are,  therefore,  of 
opinion  that  the  learned  court  below  was  in  error  in  receiving 
the  declarations  of  Annie  Faust  in  this  case,  and  for  that  reason 
the  judgment  must  be  reversed. 

The  second  assignment  is  not  sustained.  The  third,  fourth 
and  fifth  become  immaterial  in  consequence  of  our  decision  re- 
jecting the  declarations.  The  sixth  and  seventh  assignments 
are  to  some  extent  justified  by  the  language  of  the  charge, 
but  we  do  not  feel  disposed  to  reverse  on  them.  The  eighth 
assignment  is  not  sustained,  and  the  ninth  does  not  set  out  any 
specific  words  of  the  charge,  and  does  not  appear  to  be  justified 
by  its  general  substance. 

The  judgment  is  reversed,  and  the  record  is  remanded  to 
the  court  below  for  further  proceedings,  together  with  this 
opinion,  setting  forth  the  causes  of  reversal. 

Note.—  After  the  cause  was  remanded  to  the  lower  court  the  district  at- 
torney having  come  to  the  conclusion  that  a  conviction  could  not  be  had  on 
the  first  bill  of  indictment,  without  tiie  dying  declarations  could  be  put 
in  evidence,  presented  a  new  bill  to  the  grand  jury  at  November  term,  1885. 
This  bill  was  drawn  in  the  oyer  and  terminer,  and  charged  the  defendant 
with  nmrder.  It  was  returned  as  a  true  one,  and  contained  three  counts. 
The  first  was  for  murder  by  an  assault  upon  the  decedent,  without  detailing 
how  it  had  been  committed.  The  second  alleged  that  the  assault  had  been 
made  by  the  use  of  instruments  and  in  the  attempt  to  piocure  an  abortion, 
and  tlie  third  that  a  like  attempt  had  been  made  b^  injecting  poisonous 
drugs  into  the  person  of  the  decedent  and  thus  causing  her  death. 

When  tlie  case  was  called  for  trial  the  district  attorney  was  granted  leave, 
against  the  protest  of  the  defendant,  to  enter  a  nolle  prosequi  on  the  bill 
upon  which  he  had  been  formerly  tried. 

A  motion  was  then  made  on  behalf  of  the  defendant  to  quash  the  new 
indictment,  accompanied  by  reasons  which  in  substance  were,  that  the  bill, 
while  charging  murder,  set  forth  an  offense  wliich  had  been  differently  des- 
ignated in  our  Criminal  Code,  and  for  which  a  milder  punishment  was  in- 
flicted, and  that  he  could  not  be  proceeded  against  under  an  indictmeut  at 
the  common  law. 

In  order  that  the  question  involved,  to  wit:  Whether  an  indictment  at 
common  law  for  nmrder  could  be  sustained  for  the  offense  for  which  the 
prisoner  was  charged,  might  be  speedily  and  economically  disposed  of,  the 
district  attorney  further  asked  and  obtained  leave  to  enter  a  nolle  prosequi 
as  to  tlie  first  count  in  the  new  indictment,  and  it  was  also  stipulated,  as 
appears  by  the  notes  of  the  court,  that  the  charge  on  which  the  second  in- 
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(lictment  was  foun<U'ci  was  the  same  for  wliich  the  defendant  had  been  tried 
and  convicted  at  April  sessions,  18S4,  and  that  tlie  evidence  which  tlie  com- 
monwealth proposes  to  offer  upon  the  trial  of  the  case  at  present  is  virtually 
the  same  as  was  then  submitted ;  and  further,  timt  in  tlie  consideration  of 
the  motion  to  (juasli,  the  court  might  consider  the  record  and  proceedings 
in  the  former  case.  Tims  the  court  was  onublo  I  to  dispose  of  the  matter  as  if 
it  were  a  demurrer  by  the  defendant  to  the  evidence  offered  on  the  part  of 
the  commonwealth,  as  well  as  upon  the  motion  to  quash. 

After  due  consideration  by  the  court  of  the  reasons  urged  why  judgment 
should  not  be  entered  against  the  defendant,  tlio  court  sustained  and  ad- 
judges them  sufficient  in  law  and  judgment  is  thereupon  entered  in  favor 
of  the  defendant. 

The  commonwealth  thereupon  took  this  writ,  assigning  for  error  the  judg- 
ment of  the  court.  Tlie  judgment  of  the  supremo  court  in  this  writ  of 
trior  is  reported  in  113  Pa.  St.,  37,  and  is  as  follows: 

"MEncUK,  C.  J.  In  Railhuj  v.  Coin.,  16  Weekly  Notes  Cas.,  452;  S,  C,  1 
Atl.  Re|i.,  314,  the  unlawful  acts  diargeil  were  presented  under  an  indict- 
ment of  another  form.  We  reversed  that  judgment  for  error  in  admitting 
certain  declarations  in  evidence.  Tlie  indictment  tlien  charged  tlie  defend- 
ant with  having  administered  a  drug  to  Annie  Faust  with  intent  to  produce 
a  miscarriage,  and  that  her  death  resulted  as  a  consecjuenco  of  so  adminis- 
tering it.  That  indictment  was  framed  under  the  eighty-seventh  section  of 
the  Criminal  Code  of  the  31st  March,  1800.  It  declares  if  any  person  shall 
unlawfully  administer  to  any  woman,  pregnant  or  cjuick  witli  child,  or  sup- 
posed and  believed  to  be  so,  any  drug,  poison  or  other  substance  whatsoever, 
or  shall  unlawfully  use  any  instrument  or  other  means  whatsoever,  with 
the  intent  to  procure  the  miscarriage  of  such  woman,  and  such  woman, 
or  any  child  with  which  she  may  be  quick,  shall  die  in  consequence  of  either 
of  said  unlawful  acts,  the  person  so  offending  shall  be  guilty  of  felony,  and 
shall  be  sentenced  to  pay  a  tine  not  exceeding  !^500,  and  to  undergo  an  im- 
prisonment by  separate  or  solitary  confinement  at  labor  not  exceeding  seven 
years.  Section  183  of  the  same  code  declares,  in  all  cases  where  a  remedy 
is  provided,  or  duty  enjoined,  or  anything  directed  to  be  done,  by  any  act 
or  acts  of  assembly  of  this  commonwealth,  the  directions  of  said  acts  shall 
be  strictly  pursued;  and  no  penalty  shall  be  inflicted  or  anything  done 
.igreeably  to  the  provisions  of  the  common  law  in  such  cases  further  than 
shall  be  necessary  for  carrying  such  act  or  acts  into  effect. 

"  Thus  section  87  took  the  crime  therein  specified  out  of  the  class  desig- 
nated as  murder,  and  made  it  a  felony  of  lesser  grade,  and  prescribed  the 
])unishinent  therefor.  Hence  no  penalty  therefor  shall  be  inflicted,  or  any- 
thing be  done  in  punishment  thereof,  otherwise  than  as  directed  by  said 
section.  The  present  attempt  is  to  convict  the  defendant  of  murder,  on  a 
new  indictment,  for  committing  the  same  acts,  on  the  same  person,  as 
charged  in  the  former  indictment.  The  punishment  prescribed  for  the  low- 
est grade  of  murder  is  imprisonment  by  separate  or  solitary  confinement 
not  exceeding  twelve  j'ears,  and  for  the  second  offense  for  the  period  of  his 
natural  life.  Thus  the  statute  not  only  makes  the  acts  with  which  the  de- 
fendant is  charged  an  offense  less  than  murder,  but  also  prohibits  as  severe 
a  punishment  therefor.  It  may  be  urged  that  on  an  indictment  for  murder 
a  conviction  might  be  had  of  voluntary  manslaughter.    Tiiis  ia  undoubtedly 
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true;  but  that  does  not  help  the  case.  The  punishment  prescribed  for  such 
a  conviction  is  a  fine  not  exceeding  |1,000.  and  imprisonment  not  e.vceeding 
twelve  years.  Thus  the  attempt  to  indict  for  murder,  and  punish  as  if 
murder  the  commission  of  tlie  acts  specified  wliich  the  statute  does  not 
make  murder,  cannot  be  successful.  It  follows  the  learned  judge  commit- 
ted no  error  in  quashing  the  indictment.  Tlie  conclusion  at  which  we  have 
arrived  appears  to  be  in  accord  with  Bobbins  V.  State,  8  Ohio  St.,  131,  and 

Com.  V.  Jackson,  15  Gray  (Mass.),  188. 

"  Judgment  affirmed," 

Under  what  circumstances  as  to  when  dying  declarations  are  admissible, 

see  Reynolds  v.  The  State,  4  Am.  Cr.  R.,  152,  and  Payne  v.  The  State,  id,, 

155,  and  note. 


State  v.  Thurmax. 

(60  la.,  693.) 
Abortion  :  Indictment. 

1.  Murder  —  Indictment  —  Requisites — Abortion  —  Malice.— In  an  in- 

dictment for  murder  the  killing  nmst  be  charged  as  done  with  malice 
aforethought. 

2.  Abortion  —  Malice. —  When  drugs  are  administered  and  instrument.» 

thrust  into  the  body  of  deceas^ed  with  the  specific  intent  to  produce  an 
abortion,  these  acts  imply  malice. 

Appeal  from  "Wayne  District  Court. 

The  indictment  is  for  murder  in  the  second  degree,  and 
charges  that  the  defendant  "did  wilfully,  maliciously  and 
feloniously  administer  or  cause  to  be  taken  by  one  Ella 
Vaughn,  then  and  there  being  pregnant  with  child,  a  quantity 
of  some  noxious  drug  or  substance,  .  .  .  with  the  specific 
intent  then  and  there  to  produce  a  miscarriage  and  abortion  of 
said  Ella  Vaughn,  .  ,  .  from  the  etTects  of  and  by  reason 
of  said  drugs  so  administered  the  said  Ella  died."  In  a  second 
count  it  is  charged  that  the  abortion  was  produced  by  thrust- 
ing into  the  body  of  Ella  Vaughn  an  instrument,  and  thereby 
her  death  was  caused.  The  defendant,  having  been  found 
guilty,  filed  a  motion  in  arrest  of  judgment,  on  the  ground 
that  it  did  not  appeal  that  the  acts  causing  the  death  were  done 
with  malice  aforethought.  The  motion  was  overruled  and 
judgment  entered  on  the  verdict,  and  the  defendant  appeals. 

Fi'eeland  tfe  Ililes  and  W.  11.  Tcdfoi  d,  for  appellant. 

A.  J.  Baker,  attorney -general,  for  the  state. 
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Seevers,  J.  The  statute  provides  that  whoever  kills  any 
human  being  with  malice  aforethought,  either  express  or  im- 
plied, is  guilty  of  murder.  Code,  §  3848.  The  indictment 
must  therefore  charge  that  the  killing  was  done  W'th  malice 
aforethought;  but  it  is  not  essential  that  these  identical  words 
be  used.  It  is  sufficient  if  words  of  the  same  import  are  used ; 
or  if  from  the  language  used  in  the  indictment  it  clearly  ap- 
pears that  malice  aforethough  is  charged,  or  can  without 
doubt  be  implied,  the  indictment  is  sufficient.  It  is  clearly 
charged  that  the  drugs  were  administered,  and  the  act  of 
thrusting  the  instrument  into  the  body  was  maliciously  done. 
Xow,  docs  the  indictment  charge  that  the  acts  were  done  with 
malice  aforethought;  that  is  to  say,  does  it  sufficiently  appear 
the  defendant  deliberated  and  thought  before  he  did  the  act 
which  caused  the  death?  AVe  think  the  indictment  so  charges. 
The  drugs  were  administered  and  the  instrument  thrust  into 
the  body  of  the  deceased  with  the  si)eciiic  intent  to  produce 
an  abortion.  This  clearly  implies  previous  thought  and  de- 
liberation. Such  an  intent  could  not  have  been  formed  or 
have  existed  unless  it  had  been  contemplated  and  deliberated 
upon  before  the  drugs  were  administered.  The  indictment  in 
this  case  is  nok  materially  different  from  that  in  State  v.  Neeleyy 
20  Iowa,  108,  which  it  was  held  was  sufficient. 

Affirmed. 
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(17  Neb.,  526.) 
Adultery  :  Indictment  —  Wife  as  witness  —  Evidence. 

1.  Indictment  for  adultery. — In  an  indictment  under  section  208  of  the 

Criminal  Code,  against  a  husband,  for  deserting  his  wife  and  living  and 
cohabiting  vvitli  anotlier  woman  in  a  state  of  adultery,  the  offense 
must  be  alleged  substantially  in  the  language  of  the  statute. 

2.  Witness  —  Wife  competent. —  The  wife  held  to  be  a  competent  wit- 

ness against  her  husband  on  his  trial  upon  an  indictment  for  adultery, 
under  a  statute  permitting  a  husband  or  wife  to  testify  in  a  criminal 
proceeding  for  a  crime  committed  by  one  against  the  other. 

3.  Marriaok  —  Evidence. —  Marriage  may  be  proved  by  an  eye-witness, 

and  if  followed  by  cohabitation  its  validity  will  be  presumed. 
Vol.  VI -2 
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Error  to  the  District  Court  for  Brown  County. 

J.  F.  Burns  and  I).  A.  Holmes,  for  plaintiff  in  error. 
William  Lusc,  attornoj'-general,  for  the  state. 

Maxwell,  J.  Tlie  plaintiff  in  error  was  convicted  of  adul- 
tery in  the  district  court  of  Brown  county,  and  sentenced  to 
imprisonment  in  the  county  jail  for  the  term  of  one  year,  and 
to  pay  a  fine  of  8^00,  and  costs.  But  two  errors  are  relied 
upon  in  the  plaintiff's  brief:  First,  ihi\.ti\\G  indictment  is  in- 
sufficient; seco7id,  that  the  court  erred  in  permitting  the  wife 
of  tlic  plaintiff  in  error  to  testify  against  him.  The  following 
is  a  copy  of  the  indictment: 

"The  State  of  Nebraska,  Broion  County.  Of  the  Novem- 
ber term  of  the  district  court  of  the  ninth  judicial  district  of 
the  state  of  Nebraska,  witiiin  and  for  Brown  county,  in  said 
state,  in  the  year  of  our  Lord  1883,  the  grand  jurors  chosen, 
selected  and  sworn,  in  and  for  the  county  of  Brown,  in  the 
name  and  by  the  authority  of  the  state  of  Nebraska,  upon 
their  oaths  present:  that  Uriah  AV.  Lord,  late  of  the  county 
aforesaid,  on  the  1st  day  of  April,  in  the  year  of  our  Lord 
1883,  in  the  county  of  Brown  and  state  of  Nebraska,  afore- 
said, the  said  Uriah  W.  Lord  being  then  and  tliere  a  married 
man,  to  wit,  being  then  and  there  married  to  one  Hannah 
Lord,  on  the  said  1st  day  of  April,  in  the  year  aforesaid,  and 
from  said  day  continually  until  the  2Sth  day  of  November, 
A.  D.  1883,  in  the  county  of  Brown,  aforesaid,  did  unlawfully 
live  and  cohabit  in  a  state  of  adultery  with  one  Celia  Amit,  a 
female  woman." 

Section  208  of  the  Criminal  Code  provides  that  "if  any 
married  man  shall  hereafter  commit  adultery  or  desert  his 
wife,  and  live  and  cohabit  with  another  woman  in  a  state  of 
adultery,  or  if  any  married  man  living  with  his  wife  shall  keep 
any  other  woman  and  wantonly  cohabit  with  her  in  a  state  of 
adultery,  .  .  .  every  person  so  offending  shall  be  fined  in 
any  sum  not  exceeding  $200,  and  be  imprisoned  in  the  jail  of 
the  county  not  exceeding  one  year."  It  will  be  seen  that  the 
statute  provides  for  three  classes  of  cases:  First,  where  a  mar- 
ried man  commits  adultery;  second,  if  he  desert  his  wife,  and 
live  and  cohabit  with  another  woman  in  a  state  of  adultery ; 
third,  if,  living  with  his  wife,  he  shall  keep  any  other  woman 
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and  wantonly  cohabit  with  licr  in  a  stato  of  adultory.  This 
section  is  copied  from  the  Criminal  Code  of  Ohio,  and  the  sec- 
ond anil  third  provisions,  as  numbered  above,  seem  to  have 
been  jmssed  by  tlio  legislature  of  tliat  stato  in  1831.  Warren, 
Criiu.  Law,  007;  Wiiart.  Crim.  Law,  §  2010. 

Tiie  indictment  in  this  case  is  an  attempt  to  charge  an  olfense 
in  tiic  second  class,  viz.,  a  married  man  deserting  his  wife  and 
living  in  a  stato  of  adultery  with  another  woman.  To  do  this 
the  charge  should  be,  m  substance,  that  the  plaintilf,  being 
then  and  there  married  to  (name  of  wife),  did  then  and  there 
desert  his  wife,  and  thence  continually  for  a  ""ice  of  timo  did 
live  and  cohabit  with  another  woman  (naming  her)  in  a  state 
of  adidtery,  and  that  during  such  time  the  accused  was  a  mar- 
ried man,  and  the  person  with  whom  he  lived  and  c(jhal)ited 
was  not  his  wife.  A  good  form  of  indictment  under  this  pro- 
vision of  the  statute  is  found  in  "Warren,  Crim.  Law,  (M'j.  The 
statute  makes  the  desertion  of  the  wife  a  part  of  the  offense, 
and  it  should  bo  charged.  While  it  is  the  duty  of  tlie  court 
to  give  words  their  ordinary  meaning,  and  where  tlio  language 
of  the  statute  is  not  used  in  charging  the  olfcnso,  bat  other 
words  meaning  the  same  tiling,  to  sustain  an  indictMiLMit,  yet 
there  must  ije  a  distinct  charge  of  an  olfcnso  declared  to  be 
such  by  statute,  and  the  court  cannot  sup[)ly  by  intendment 
material  facts  left  out  of  the  indictment.  As  the  indictment 
is  defective  in  some  of  these  ])articulars,  the  motion  to  quash 
it  should  have  been  sustained. 

2.  Section  I3'5l  of  the  Civil  Code  provides  that  "the  husband 
can  in  no  case  be  a  witness  against  the  wife,  nor  tho  wife 
against  the  husband,  except  in  a  criminal  proceeding  for  a 
crime  committed  b\'  tho  one  against  tho  other,  but  they  may 
in  all  criminal  prosecutions  be  witnesses  for  each  other,"  At 
common  law  a  wife  could  not  be  a  witness  against  her  hus- 
band; and  there  is  a  direct  conflict  in  tho  authorities,  under 
statutes  similar  to  ours,  as  to  her  right  to  bo  a  witness  in  a 
criminal  proceeding  for  a  crime  committed  by  her  husband 
against  her.  This  is  tho  first  timo  the  question  has  been  pre- 
sented in  this  court,  and  it  is  therefore  necessary  to  ascertain 
the  intention  of  the  legislature  in  passing  tho  section  above  re- 
ferred to,  and  give  force  to  that  intention.  The  statute  makes 
it  an  offense  for  a  husband  to  desert  his  wife  and  live  and  co- 
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habit  with  anotlior  woman.  If  tho  husband  is  proseciitcd  for 
the  ofTenso,  tho  prosecution  certainly  woukl  be  a  criminal  pro- 
ceeding for  a  crime  committed  against  tho  wife.  Tho  word 
"crime"  is  frequently  used  to  designate  gross  violations  of 
law,  in  contradistinction  from  misdemeanors;  but  in  its  broad 
sense  it  means  any  violation  of  law.  Wel)st.  Diet.,  J3I2,  313. 
And  in  our  view  it  was  intended  by  the  legislature  to  include 
the  offense  here  charged,  and  tho  ends  of  justice  will  be  best 
subserved  by  permitting  the  wife  to  testify.  This  is  the  rule 
adopted  in  Iowa  under  a  similar  statute.  iState  v.  Bennett,  31 
Iowa,  2-t;  State  v.  Sloan,  55  Iowa,  219;  State  v.  llazen,  39  Iowa, 
648.  In  Te.yas,  also.  Morrill  v.  State,  5  Tex.  Ct.  App.,  447; 
liolaml  V.  State,  9  Tex.  Ct.  Aj^p.,  277. 

A  third  question  arises  out  of  tho  second,  viz.,  the  mode  of 
proving  the  marriage.  At  common  law,  in  trials  for  polygamy, 
adultery  and  criminal  conversation,  proof  of  marriage  must  be 
made  by  direct  evidence  or  its  equivalent.  2  Greenl.  Ev., 
§  401 ;  1  Phil.  Ev.  (4th  Amer.  cd.),  031, 032.  T.ut,  even  at  com- 
mon law,  proof  of  a  marriage  having  been  celebrated,  by  a 
person  who  was  present,  was  sullicient.  1  Phil.  Ev.,  032; 
Jlemmlnffs  v.  Smith,  4  Doug.,  33.  Any  jjorson  who  was  })ros- 
ent  when  the  marriage  took  ])lace  is  a  competent  witness  to 
prove  the  marriage;  and  it  is  enough  that  he  is  able  to  state 
that  the  marriage  was  celebrated  according  to  tho  usual  form, 
and  he  need  not  be  able  to  state  the  words  used.  Fleming  v. 
People,  27  N.  Y.,  329.  In  this  state  no  proof  of  the  ollicial 
character  of  the  person  performing  the  ceremony  is  necessary, 
and  his  certificate  or  a  copy  of  the  record,  duly  certiiied,  will 
be  received  in  all  courts  and  places  as  presumptive  evidence  of 
marriage.  In  the  absence  of  evidence  to  the  contrary,  the 
statute  of  Pennsylvania  will  be  presumed  to  be  like  our  own. 
Moses  V.  Comstoch,  4  Neb,,  519;  Story,  Confl.  Laws,  §037. 
The  marriage  was  abundantly  proved,  and  was  followed  by 
the  parties  living  together  as  husband  and  wife  for  more  than 
twelve  years.  They  evidently  regarded  it  as  a  valid  marriage, 
and  such  we  have  no  doubt,  from  the  evidence  before  us,  it  was. 

For  ihe  sole  reason  that  the  indictment  is  insufficient,  the 
judgment  of  the  district  court  is  reversed,  and  the  cause  re- 
manded for  farther  proceedings. 
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McLain  v.  The  State. 

(18  Neb.,  151.) 

At.lBl :  ConfcHHionH  —  MiwoadHct  of  prosecutor  —  Prcmimptiona, 

1.  Ai.im  —  Burden  of  phoof. —  When  (IctVmlnnt  introdticea  toHtimony 

tfiidii)}^  to  prove  an  olihi,  tliu  liniden  of  proof  to  ewtabliHli  the  Hiimo 
(loett  not  Hhil't,  and  iT  u[ion  nil  the  evi<leiu;e,  including  that  for  nn<l 
ii^iiinst  tilt!  «///>/,  thtre  remains  in  tlie  mind  of  t)iu  jurors  a  reasonable 
doubt  as  to  the  defendant's  Kuilt,  they  must  aetiuit. 

2.  Confessions  —  Inducements  for. —  When  no  confession  or  admission 

of  Kuilt  has  been  luado  by  a  party  on  trial  for  a  criminal  offense,  it  is 
innnaterial  what  iiiduoomonts  may  have  been  held  out  to  him  for  the 
purpose  of  obtaining;  a  confession  or  admission  of  guilt. 

3.  Abuse  op  aroument  by  counsel.— Where  t!ie  language  used  by  the  dis- 

tiict  attorney  or  assistant  counsel,  in  opening  a  case  or  summing  up  to 
u  jury,  is  deemed  prejudicial  to  the  accused,  "  the  attention  of  the 
court  should  bo  called  to  it  by  proper  objection,  and  a  ruling  had 
thereon.  If  the  objection  is  overruled,  «nd  an  exception  taken,  the 
(juestion  may  bo  reviewt-d  by  the  supreme  court  upon  the  language, 
objection,  ruling  and  exception;  but  not  otherwise." 

4.  Pkesumitions  in   rkspect  to  possession  op   property  recently 

STOLEN. —  It  is  not  error  on  the  part  of  the  court  to  allow  counsel  for 
the  state,  in  summing  up  to  the  jury,  to  comment  upon  the  presumption 
of  guilt  arising  from  the  possession  by  the  accused  of  recently  stolen 
goods,  without  explanation  of  such  possession,  even  where  counsel  fail 
to  state  the  law  with  technical  accuracy. 

Error  to  the  District  Court  for  Otoe  Countv. 

J.  L.  Mitchell  and  J.  C.  Watson,  for  plaintiff  in  error. 

William  Leese,  attorney-general,  for  the  state. 

Conn,  C.  J.  The  plaintiff  in  error  was  indicted,  tried,  and 
convicted  in  the  district  court  of  Otoe  county  of  the  crime  of 
grand  larceny,  in  the  stealing  of  a  quantity  of  gold  and  silver 
watches,  watch-cases  and  jewelry,  the  i)roperty  of  Alexander 
Cahnelet.  The  cause  hi'ving  been  brought  to  this  court  on  er- 
ror, the  questions  presented  arise  upon  the  sulKciency  of  the 
evidence,  the  admission  of  the  testimony  of  the  witness  Den- 
nis Kay,  misconduct  of  the  prosecuting  attorneys,  the  refusal 
to  charge,  and  the  charge  as  given  by  the  court.  These  ques- 
tions will  be  discussed  in  the  order  in  which  they  are  presented 
in  the  brief  of  counsel. 

'  See  note. 
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It  appears  from  the  bill  of  exceptions  that  the  store  of  Mr. 
Calmelet  is  situated  on  Main,  between  Fifth  and  Sixth  streets, 
Nebraska  Cit}^  on  the  south  side  of  the  street.  The  store  had 
two  doors,—  one  front  and  one  in  the  rear.  On  the  afternoon 
of  Saturday,  the  Mi  day  of  April,  1881,  at  five  minutes  to  0 
o'clock,  Mr!  Calmelet  locked  up  his  store  and  went  to  supper 
at  the  Morton  ]  louse,  a  few  blocks  distant.  lie  was  absent 
from  the  store  thiity-five  minutes.  When  he  returned  he 
found  that  an  entrance  had  been  efTected  by  removing  a  glass 
from  the  back  window,  reaching  in  and  turning  the  key, 
which  had  been  left  in  the  back  door,  and  drawing  the  bolt, 
and  the  watches,  watch-cases  and  jewelry  above  mentioned 
taken.  The  matter  was  placed  in  the  hands  of  the  sheriff  of 
the  county,  who,  the  next  day,  had  printed  a  circular  contain- 
ing a  description  of  the  property  stolon,  and  an  offer  of  a  re- 
ward for  its  return  and  the  apprehension  of  the  thief.  Copies 
of  this  circular  were  mailed  to  sheriffs  and  police  officers 
throughout  the  country,  including  the  chief  of  police  of  Chi- 
cago. On  the  morning  of  the  llth  day  of  the  same  month,  the 
defendant  was  arrested  in  the  shop  of  a  pawnbroker  in  the 
city  of  Chicago  by  Dennis  Kay,  a  police  ofHcer.  At  the  time 
of  his  arrest  he  had  in  his  possession  and  on  his  person  a  j)art 
of  the  watches,  watch-cases  and  jewelry  stolen  as  aforesaitl, 
about  half  in  value  of  the  same.  It  further  appears  from  the 
bill  of  exceptions  that  at  the  time  of  the  breaking  into  the 
said  store  and  larceny  of  said  goods  the  defendant  was  in 
Nebraska  City,  and  had  been  there  for  about  two  weeks ;  that 
during  said  time  he  took  his  meals  at  the  restaurant  of  Will- 
iam Ince,  and  roomed  in  the  Barnum  House;  that  he  was 
without  any  occupation,  but  claimed  to  be  about  to  open  a 
shooting  gallery.  There  was  also  evidence  tending  to  prove 
that  he  was  without  money,  lie  continued  to  take  his  meals 
at  Ince's  restaurant  until  Friday,  April  10th,  when  he  disap- 
peared, and  was  not  seen  there  again,  nor  elsewhere  in  Ne- 
braska City,  until  he  was  brought  back  after  his  arrest  in 
Chicago. 

The  only  evidence  offered  on  the  part  of  the  defense  (ex- 
cept of  one  witness)  Avas  that  which  tended  to  prove  an  alibi; 
and  it  cannot  be  denied  that  such  evidence  was  very  strong. 
Capt.  Murtin,  Mrs.  William  Ince,  Nettie  Knight  and  Ilichard 
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Filbon  all  testified  to  facts  in  relation  to  the  presence  of  de- 
fendant in  the  dining-room  of  Ince's  restaurant  between  the 
hours  of  5  and  7  o'clock  on  the  evening  of  the  larceny,  which, 
if  true, —  and  no  doubt  is  cast  upon  the  honesty  or  candor  of 
eitlicr  of  the  witnesses,  and  the  clock  in  the  dining-room  indi- 
cated the  correct  time, —  was  sulHcient  to  establish  the  im- 
possibility of  the  defendant's  being  at  the  scene  of  the  larceny 
at  any  time  between  five  minutes  before  and  thirty  minutes 
after  0,  the  whole  period  of  Mr.  Calmelet's  absence  from  the 
store,  according  to  his  testimony.  But  W.  AV.  Brown,  a  wit- 
ness on  the  jiart  of  the  state,  testified  that  he  was  on  Main 
street  diagonally  o]iposite  to,  and  across  the  street  from, 
Calmelet's  store  on  the  evening  in  question,  twenty  minutes  or 
a  half  an  hour  before  he  went  to  his  supper  at  the  Morton 
House,  siiw  Calmelet  come  out  of  the  store  and  pass  up  the 
street,  and  tliat  shortly  afterwards,  and  when  witness  had  time 
to  walk  about  three-fourths  of  a,  block,  he  met  defendant  and 
passed  him  on  the  sidewalk,  diagonall}',  and  on  the  opposite 
side  of  the  street,  from  Calmelet's  store;  that  defendant  was 
alone,  and  looking  in  the  direction  of  ('almelet's  store.  Wit- 
ness testified  that  within  twenty-live  minutes  or  half  an  hour 
from  the  time  of  his  meeting  defendant  on  the  sidewalk,  as 
above  stated,  he  heard  at  lieed's  drug-store  of  the  robbery  of 
Calmelet's  jewelry  store.  Witness  testified  that  the  time  when 
he  saw  ]\Ir.  Cahiielet  come  out  of  the  jewelry  store  and  pass  up 
street  was  not  earlier  than  five  minutes  before,  nor  later  than 
five  minutes  al'ter,  tJ  o'clock;  and,  though  he  was  subjected  to  a 
searcliiug  cross-examination,  none  of  his  statements  were  in 
the  least  shai^en.  I  have  stated  the  substance  of  the  testi- 
mony for  and  against  the  alibi  for  the  purpose  of  introducing 
the  instructions  prayed  by  the  defendant  and  refused  by  the 
court,  which  refusal  is  urged  as  error. 

The  instructi'^ns  prayed  were  as  follows:  "(No.  0.)  The  jury 
are  instructed  tliat  the  burden  lies  on  the  state  to  prove  the 
falsity  of  the  defendant's  alibi  beyond  a  reasonable  doubt." 
''(No.  9.)  The  jury  are  instructed  tiuit  the  presumption  arising 
from  the  possession  of  stolen  pro[)erty  is  completely  removed 
by  the  ])roof  of  an  alibi  for  defendant."  "  (No.  10.)  The 
court  instructs  the  jury  that  while  possession  of  stolen  prop- 
erty I'ecently  after  the  theft,  if  unexplained,  is  a  circumstanco 
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tending  to  show  the  guilt  of  the  possessor,  still,  in  this  case,  if 
the  jurv  believe  from  the  evidence  that  the  defendant,  at  the 
time  of  the  commission  of  the  larceny,  was  at  the  restaurant 
of  William  Ince,andnot  at  the  place  of  the  said  larceny,  this  is 
a  satisfactory  account  of  his  possession  of  the  proi)erty,  and  re- 
moves every  presumption  of  guilt  growing  out  of  such  pos- 
session." 

The  following  instructions,  bearing  on  the  point  of  defend- 
ant's evidence  tending  to  prove  an  alibi,  were  given: 

"  (i)  It  is  a  rule  of  evidence,  in  trials  for  the  larceny  of 
•goods,  that  the  finding  of  the  stolen  goods  in  the  exclusive 
possession  of  the  accused,  very  recently  after  the  larceny  was 
committed,  is  presumptive  evidence  that  ho  stole  them ;  and, 
in  this  case,  if  the  goods  mentioned  in  the  indictment  wei*e 
stolen,  and  shortly  after  the  larceny  they,  or  a  portion  of  them, 
were  found  in  the  exclusive  possession  of  the  accused,  the  pre- 
sumption arising  from  such  possession  is  that  the  defendant 
stole  them.  But  the  defendant  having  introduced  evidence  to 
show  that  he,  at  the  time  of  the  larceny,  was  at  another  jdace, 
and  could  not  have  perpetrated  the  crime,  the  burden  still 
rests  upon  the  prosecution  to  prove  the  defendant  did  commit 
said  larceny,  and  is  guilty  beyond  a  reasonable  .loubt." 

No.  1  of  instructions  given  as  prayed  by  deferalant.  "  Whore 
a  person  on  trial  for  a  crime  shows  that  he  was  in  another 
place  at  the  time  when  the  act  was  committed,  he  is  said  to 
prove  an  alibi." 

"  (2)  One  of  the  defenses  interposed  by  the  defendant  in  this 
case  is  what  is  known  as  an  rt^/6/,— that  is,  the  defendant  was 
at  another  place  at  the  time  of  the  commission  of  the  crime; 
and  the  court  instructs  the  jury  that  such  defense  is  as  proper 
and  as  legitimate,  if  proved,  as  any  other,  and  all  evidence 
bearing  upon  that  point  should  be  caixjfuUy  considered  by  the 
jury;  and  if,  in  view  of  all  the  evidence,  the  jury  have  any  rea- 
sonable doubt  as  to  whether  the  defendant  was  in  some  other 
place  when  the  crime  was  committed,  they  should  give  the 
defendant  the  benefit  of  the  doubt  and  find  him  not  guilty." 

"(3)  As  regards  the  defense  of  an  cdibi,  the  jury  are  in- 
structed that  the  defendant  is  not  i-equired  to  prove  that  de- 
fense beyond  a  reasonable  doubt  to  entitle  him  to  an  accjuitttil. 
It  is  sufficient  if  the  evidence  upon  that  point  raises  a  reason- 
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able  doubt  of  his  presence  at  the  time  and  place  of  the 
conunission  of  the  crime  charged." 

"  (4)  The  court  further  instructs  the  jury  that  if  they  believe 
from  the  evidence  that  at  the  time  of  the  alleged  larceny,  and 
at  the  hour  that  the  crime  was  committed,  tlie  defendant 
"McLain  was  at  the  restaurant  of  William  Ince,  as  testified  to  by 
some  of  the  <lefendant's  witnesses,  and  was  not  present  at  the 
scene  of  such  larceny  at  the  time  of  its  commission,  then  3'ou 
must  acquit  the  defendant." 

"(5)  The  jury  are  instructed  that  if  3'ou  entertain  any  rea- 
sonable doubt  as  to  whether  or  not  the  defendant  McLain  was 
at  Ince's  restaurant,  or  at  the  scene  of  tlie  larceny,  Calmelet's 
store,  at  the  time  the  larceny  was  committed,  then  it  is  your 
sworn  duty  under  the  law  to  give  the  benefit  of  the  doubt  to 
the  defendant  and  acquit  him." 

"(T)  The  jury  are  instructed  that  if  you  should  entertain  a 
reasonable  doubt  as  to  the  defendant's  guilt  he  sliould  be  ac- 
quitted, althougli  the  jury  might  not  be  able  to  find  that  the 
alibi  was  full}'  proved." 

"(8)  The  jury  ai-e  instructed  that  the  fact  that  the  defend- 
ant may  not  be  able  to  show  how  or  where  he  acquired  pos- 
session of  the  property  alleged  to  have  been  stolen  is  by  no 
means  conchisive  of  his  guilt,  but  merely  raises  a  presumption 
of  guilt,  Avhich  he  ma}'  rebut  by  proof  that  at  the  time  of  the 
commission  of  the  offense  he  was  some  distance  from  the  place 
of  taking," 

These  instructions  presented  to  the  consideration  of  the  jury 
the  defendant's  evidence  of  his  alibi  in  a  light  as  favorable  to 
him  as  tlie  law  would  justify  the  court  in  doing,  and  indeed  I 
think  the  court  went  rather  too  far  in  that  direction.  The 
most  that  could  be  required  was  that  the  jury  be  told  that  the 
burden  of  jji'oof  did  not  shift  to  defendant  upon  the  question 
of  <(/i/>i;  and  that  if,  upon  all  the  evidence,  including  that  for 
and  against  the  alibi,  there  was  a  reasonable  doubt  of  his  guilt, 
they  must  ac(]uit  him.  This  they  wore  told  in  effect  so  often 
as  to  almost  infringe  upon  the  rule  which  forbids  a  court  in  in- 
structing a  jury  to  give  undue  prominence  to  particular  facts, 
or  a  particular  branch  of  the  case.  See  Canqtbell  v.  Pcoplf,  101) 
111.,  0(15. 

Plaintiff  in  error,  in  the  brief  of  counsel,  also  makes  a  point 
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upon  the  giving  of  No.  5  of  instructions  given  on  behalf  of  the 
state,  which  is  as  follows:  "(I^^o.  5.)  If  the  evidence  satisfies 
you  that  said  goods  were  stolen,  then,  in  passing  upon  the 
question  of  the  defendant  s  guilt  or  innocence,  you  should  con- 
sider the  evidence  as  to  the  goods  having  been  found  ui  the 
possession  of  the  defendant,  as  well  as  the  evidence  as  to  de- 
fendant's opportunity  or  want  of  opportunity  to  connnit  lar- 
ceny, his  conduct  at  or  about  the  time  of  the  larceny,  and  ])i'ior 
and  subsequent  thereto,  and  what,  if  anything,  he  may  have 
said  respecting  the  larceny,  as  well  as  all  the  attending  circum- 
stances, as  shown  by  the  evidence  admitted  in  the  case." 
Counsel  do  not  point  out  in  what  respect  the  giving  of  this  in- 
struction was  prejudicial  to  the  plaintiff  in  error,  nor  do  1  per- 
ceive in  what  light  it  can  be  held  to  be  error,  much  less 
prejudicial  error. 

A  considerable  part  of  the  brief  of  counsel  is  devoted  to  a 
discussion  of  the  question  of  the  admissibility  of  confessions 
made  by  the  accused  while  under  arrest,  and  induced  by  those 
having  him  in  arrest,  by  threats  of  punishment  or  promises  of 
favor.  While  I  am  inclined  to  agree  with  counsel  in  the  main 
in  what  they  say  as  to  the  law  on  that  subject,  I  am  unable  to 
see  its  applicability  to  the  case  at  bar.  Certainly  no  witness 
has  testified  to  any  confession  made  by  the  accused.  The  giv- 
ing of  information  by  him  by  means  of  which  one  of  the  stolen 
articles  was  found  cannot  be  regarded  as  a  confession  of  guilt, 
and  it  is  very  clear  from  tlie  whole  case  that  it  was  not  so  in- 
tended. IS^either  does  it  appear  that  the  police  oiliccrs  sought 
to  elicit  a  confession  of  guilt  from  him  that  wouhl  secure  his 
conviction.  They  did  seek  to  induce  him  to  divulge  facts 
which  might  lead  to  their  securing  the  balance  of  the  stolen 
property,  and  probably  of  his  associates  in  the  crime,  yet  with 
but  little  success.  The  watch  and  chain  which  ho  had"  pawned 
in  Chicago  he  knew  tliey  would  find  anyhow,  so  he  gave  the 
name  of  the  shop  where  it  might  be  found ;  but  as  to  what  had 
become  of  the  balance  of  the  plunder,  or  who  had  assisted  him 
in  the  commission  of  the  robbery  and  shared  in  its  fruits  with 
him,  or,  indeed,  that  he  hail  any  part  in  its  commission  or  re- 
ceived the  goods  from  some  other  party  knowing  that  they  had 
been  stolen  or  otherwise,  he  made  no  sign. 

It  appears  from  the  bill  of  exceptions  that,  in  opening  the 
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case  to  the  jury  on  the  part  of  the  state,  Mr.  Strode,  district 
attorney,  as  a  part  of  his  remarks,  referring  to  the  apprehen- 
sion of  the  defendant,  used  the  following  language:  "The 
policeman  knew  his  reputation  to  be  that  of  a  common  thief." 
Upon  the  attention  of  the  court  being  called  to  these  remarks 
bv  the  counsel  for  defendant,  the  court  admonished  the  district 
attorney  that  he  "should  not  say  that;"  and  upon  counsel  for 
defendant  demanding  the  court  to  instruct  the  district  attorney 
"that  it  is  improper  to  state  what  this  man's  reputation  was," 
and  said,  "  Wo  object  to  anything  as  to  this  man's  character  or 
reputation  being  said,"  the  court  said:  "You  cannot  prove  that 
in  the  first  instance,  I  sujipose.  Till  they  show  good  character 
you  cannot  prove  bad  character."  Whereupon  the  district  at- 
torney said,  "1  will  desist  from  commenting." 

Again,  in  his  closing  remarks,  in  summing  up  to  the  jury,  the 
district  attorney  used  the  following  language:  "I  trust  the 
jury  will  do  what  is  right,  and  I  will  be  satisfied,  and  the 
people  will  be  satisfied;  but  if  you  acquit  there  is  no  appeal  for 
the  state, —  that  ends  it,  as  far  as  the  state  is  concerned;  while, 
if  you  convict  and  an  injustice  is  done,  the  defendant  has  a 
right  to  apj)eal  to  the  supreme  court,  who,  if  it  is  wrong,  will 
reverse  the  case  and  give  him  a  new  trial."  AVhereupon  coun- 
sel for  defendant  said:  "I  ask  that  that  be  taken  down,  and  we 
except  to  it." 

Also,  it  appears  that  Hon.  F.  T.  Ransom,  who  assisted  the 
district  attorney,  and  who  also  sunimed  up  on  the  part  of  the 
state,  in  the  course  of  his  s[)eech  said,  while  commenting  on  the 
testimony  of  the  witness  Dennis  Kay,  who  arrested  the  defend- 
ant in  Chicago:  "  lie  suspected  there  was  some  crooked  work, 
because  he  knew  him  to  be  an  old  thief,"  Upon  the  attention 
of  the  court  being  called  to  these  remarks,  and  objection  made 
to  them  by  counsel  for  defendant,  Mr.  Ransom  claimed  that  ho 
was  commenting  on  the  testimony.  Counsel  for  defendant 
asked  that  the  notes  of  the  reporter  be  read,  which  was  done, 
and  it  was  found  that  the  testimony  of  the  witness  Kay  as  to 
the  defendant  being  an  old  thief  had  been  stricken  out;  where- 
upon counsel  for  defendant  asked  the  court  to  instruct  the  jury 
that  what  counsel  had  saitl  should  iiave  no  weight  with  them, 
and  asked  the  court  to  instruct  counsel  not  to  refer  to  that  any 
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more,  for  it  is  not  evidence,  and  it  is  improper  to  do  so;  which, 
according  to  the  bill  of  exceptions,  "  is  accordingly  done." 

Ao-ain,  in  the  course  of  his  remarks,  Mr.  Ransom  said,  "He 
has  not  called  any  witness  here,  nor  accounted  for  the  prop- 
erty." Watiion:  "I  object  to  counsel  stating  anything  of  that 
kind,— not  accounting  for  the  property."  Hansom:  "I  say 
that  n  iw<  »i  found  with  stolen  property  in  his  possession  is 
bou.ul  t'  t  nt  for  it,  so  as  to  change  the  burden  of  proof." 
WatsoJi-  '(>  ')ject."  (^Objection  overruled,  and  defendant 
excepted.) 

Thei!X/,e  is  claimed  to  be  misconduct  on  the  part  of  the 
district  attorney  anu  assistant  counsel,  and  a  reversal  of  the 
judgment  is  claimed  fo:'  that  reason. 

Similar  questions  have  often  come  before  this  court,  and  its 
rulings  have  been  almost,  if  not  quite,  uniform  upon  them. 
The  case  of  Bradnhaw  v.  State,  17  IS'eb.,  147,  is  quite  in  point  as 
to  all  objections  f  this  character,  in  the  case  at  bar,  except  the 
last  objection  raised  to  the  remarks  of  assistant  counsel  Ran- 
som. In  that  case,  in  the  opinion  by  Judge  Reese,  the  court 
say :  "  The  supreme  court,  in  the  exercise  of  its  appellate  juris- 
diction in  cases  of  this  kind,  is  limited  to  the  correction  of  the 
error  of  the  district  court.  Before  a  case  can  be  reversed  and 
a  new  trial  ordered,  it  must  appear  that  the  court  before  whom 
the  accused  was  tried  erred,  and  that  such  error  was  preju- 
dicial to  the  party  on  trial.  The  practice  in  this  state  is  now 
settled  in  this  respect,  and  before  this  court  can  review  ques- 
tions of  this  kind  the  attention  of  the  trial  court  must  be  chal- 
lenged by  a  proper  objection  to  the  language,  and  a  ruling 
upon  the  objection.  If  the  language  is  approved  by  the  court, 
and  the  attorney  is  allowed  to  pursue  tlie  objectionable  line  of 
argument,  an  exception  to  the  decision  can  be  noted  by  a  bill 
of  exceptions,  showing  the  language  used,  the  objection,  ruling 
of  the  court,  and  exceptions  to  the  ruling  can  be  presented  to 
this  court  for  decision.  If  the  court  sustains  the  objection,  and 
thus  condemns  the  language,  and  requires  the  attorney  to  desist, 
and  confine  himself  to  the  evidence  in  the  case,  no  injury  is 
suffered  by  the  accused." 

In  the  matters  which  we  are  now  considering  there  was  but 
one  ruling  of  the  court  adverse  to  the  defendant.    In  that  the 
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court  sustained  assistant  counsel  Ransom  in  stating  to  the 
jury,  "  Ug  has  not  called  any  witness  here,  nor  accounted  for 
tlie  property;"  and  "I  say  tliat  a  person  found  with  stolen 
property  in  his  possession  is  bound  to  account  for  it,  so  as  to 
chan«;c  the  burden  of  proof."  The  first  proposition  was  one 
of  fact.  If  counsel  should  be  understood  as  meaning  that  the 
accused  liad  called  no  witness  to  testify  for  him  at  the  trial, 
the  statement  was  not  true  in  point  of  fact,  for  he  had  called 
several.  But  such  could  not  have  been  the  intent  of  the  lan- 
guage, but  rather  that  the  defendant  had  called  no  witness .  to 
testify  as  to  how  he  came  into  the  possession  of  the  goods.  In 
this  sense  it  was  true,  and  I  think  legitimate  matter  to  call  the 
attention  of  the  jury  to.  The  other  words  used  by  him,  while 
not  stating  the  proposition  as  fully  and  clearly  as  would  be  re- 
quired in  an  instruction  by  a  court  to  a  jury,  yet  did  state  the 
law  substantially  correct,  and  as  nearly  technically  so  as 
should  be  required  in  a  forensic  address.  There  can  be  no 
doubt,  as  a  general  proposition  of  law,  that  the  exclusive  pos- 
session of  goods  recently  stolen  is  sufficient  to  put  an  accused 
persuii  upon  his  defense.  The  remarks  of  counsel  in  sum- 
ming up  must  be  construed  in  reference  to  the  evidence  in  the 
case  in  hand,  and  in  that  view,  I  think,  they  were  unobjection- 
able. 

Tiie  only  remaining  point  to  be  examined  is  that  numbered 
6  in  the  petition  in  error,  "  that  the  verdict  is  not  sustained 
by  sulficient  evidence,  and  is  contrar}"^  to  law."  It  is  not  ques- 
tioned that  the  goods  described  in  the  indictment  were  stolen 
at  the  time  and  place  therein  stated,  nor  that  at  that  time  the 
accused  was  boarding  at  one  place  and  rooming  at  another,  all 
within  a  block  or  two  of  the  scene  of  the  larceny.  It  is  in 
proof  on  both  sides  that,  as  early  as  the  next  morning  after 
the  larceny,  the  plaintiff  in  error  knew  that  he  was  suspected 
of  having  committed  it.  One  of  his  own  witnesses  testified 
that  on  the  next  Friday,  six  days  after  the  larceny,  he  disap- 
peared from  his  boarding-house  without  notice  of  his  intended 
departure,  and  three  days  from  that  time  the  plaintiff  in  error 
was  arrested  in  a  pawn-shop  in  Chicago,  four  hundred  miles 
away,  with  about  half  of  the  stolen  property  on  his  person, 
having  already  pawned  a  valuable  gold  watch  and  chain,  part 
of  said  stolen  property,  for  some  $10  or  $15. 
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There  was  also  evidence  tending  to  prove  that  at  the  time  of 
the  larceny  the  defendant  had  been  in  Nebraska  City  for  about 
two  weeks,  without  occupation  or  visible  means  of  support; 
that  he  was  talking,'  of  building  and  operating  a  shooting  gal- 
lery, but  was  unable  to  raise  the  sum  of  $5,  required  by  the 
carpenter  as  advance  payment,  before  commencing  the  work. 

The  only  defense  sought  to  be  made  by  the  accused  was  that 
of  aUhi;  that  at  the  time,  to  wit,  between  live  minutes  before 
6  o'clock  antl  tliirty  minutes  after  0  of  the  afternoon  of  Satur- 
day, tlic  5th  day  of  April,  ISSi.  he  was  all  the  time  in  the  din- 
inn--room  of  "William  Ince's  restaurant.  Tiiis  is  sworn  to  bv 
four  witnesses,  and  it  seems  to  me  that  while  this  defense 
rested  entirely  upon  the  accuracy  of  the  restaurant  clock,  and 
the  fact  that  it  had  not  been  tampered  with  on  the  evening  in 
question,  yet,  those  two  propositions  granted,  the  alibi  was  as 
fully  proven  as  well  could  be.  Yet  thei-e  was  conflicting  evi- 
dence. One  witness  who  carried  a  watch,  and  had  occasion  to 
consult  it  with  reference  to  taking  his  wife  to  supper  at  the 
hotel,  and  did  consult  his  watch  at  the  very  time  in  question, 
swears  po.sitively  to  having  seen  the  accused  on  the  sti-oet  near 
the  scene  of  the  larceny  about  the  time  when  tlio  larceny  must 
have  been  committed,  at  the  time  when  the  other  four  witnesses 
swear  to  his  having  been  on  the  sofa  playing  with  Mrs.  Ince's 
children  in  the  restaurant.  In  such  cases  it  is  the  province  of 
the  jury,  and  always  a  disagreeable  and  unwelcome  duty,  to 
decide  which  statement  is  the  truth.  And  in  arriving  at  this 
decision  many  other  things  beside  the  relative  number  of  wit- 
nesses on  either  side  may  be  considered  by  them ;  and  when 
their  finding  follows  the  consistent  evidence  of  one  intelligent 
and  unimpeached  witness,  it  cannot  be  said  to  be  unsustained 
bv  the  evidence. 

In  passing  ujwn  the  prisoner's  defense  of  alibi,  I  think  the 
jury  had  the  right  to  consider  all  the  evidence  in  the  case ;  that 
of  the  finding  of  a  part  of  the  stolen  property  on  the  person  of 
the  accused  in  a  shop  where  stolen  property  of  that  description 
is  usually  disposed  of,  in  a  distant  cit}^  nine  days  after  the 
robbery,  as  well  as  that  confined  to  his  actual  presence  at  the 
restaurant  on  the  one  hand,  or  on  the  street  near  the  scene  of 
the  larceny  on  the  other,  near  the  precise  point  of  time  \vhen 
the  larceny  must  have  been  committed.    And,  looking  at  the 
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whole  of  the  evidence,  I  think  that  the  verdict  is  not  only  sus- 
tained by  the  evidence,  but  for  the  jury  to  have  found  other- 
wise would  have  been  to  ignore  both  reason  and  the  teachings 
of  experience. 
Tlie  judgment  of  the  district  court  is  affirmed. 

Judgment  affirmed. 
(The  other  judges  concur.) 

Note. —  Presumption  of  guilt  arising  from  the  possession  of  property 
rocently  stolen,  see  State  v.  Shaffer,  4  Am.  Or.  R.,  83  and  note. 

Alibi.—  The  rule  announced  by  the  supreme  court  of  Nebraska  in  the 
above  case  is  a  fair  exposition  of  the  law  relative  to  alibi.  See,  also,  Wal- 
ters V,  The  State,  4  Am.  Cr.  R.,  33  and  note. 
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People  v.  Murray  et  al. 

(57  Mich.,  396.) 

Aiding  prisoner:  Information  —  Ordinance. 

1.  Aiding  escape  of  party  under  arrest.— An  information  for  aiding 

a  party  under  arrest  to  escn])e  need  not  allege  that  the  respondent  had 
knowledge  of  the  arrest,  or  that  the  party  was  in  custody,  or  that  re- 
spondent did  the  act  charged  with  an  intent  to  aid  the  escape. 

2.  Charging  the  olfenso  laid  in  the  information  substantially  in  the  lan- 

guage of  the  statute,  accompanying  it  with  a  statement  of  the  facts 
U])on  which  it  arose,  is  sufficient. 

3.  Form  of  ordinance. —  To  omit  from  an  ordinance  the  words,  "the 

common  council  of  Port  Huron  do  ordain,"  does  not  render  it  void. 

Exceptions  before  judgment  from  St.  Clair. 

Jfoses  Taggart,  attorney-general,  for  the  people. 
ChadwicTc  tfe  Cline,  for  respondents. 

Sherwood,  J.  The  respondents  in  this  case  were  charged 
and  convicted  in  the  St.  Clair  circuit  for  aiding  one  Nettie 
ilussell  to  escape,  who  was  arrested  and  alleged  to  have  been 
in  the  lawful  custody  of  the  chief  of  police,  on  a  warrant  issued 
under  an  ordinance  of  the  city  of  Port  Huron,  charging  her 
and  others  with  being  disorderly  persons.  The  information 
does  not,  in  express  terms,  allege  that  the  respondents  knew  of 
the  arrest  of  the  party  charged,  or  that  she  was  in  custody,  or 
that  the  respondents  did  the  criminal  act  charged  with  an  in- 
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tent  to  aid  her  escape.  It  is  claimed  by  respondents'  counsel 
these  things  should  be  averred  in  the  information,  and  without 
such  averments  the  information  is  fatally  defective.  We  do 
not  agree  Avith  counsel  upon  this  point.  The  statute  says: 
"  Every  person  who  shall  aid  or  assist  any  prisoner  in  escap- 
ing or  attempting  to  escape  from  any  officer  or  person  who 
shall  have  the  lawful  custody  of  such  prisoner  shall  bo  pun- 
ished by  imprisonment  in  the  county  jail  not  more  than  one 
year,  or  l)y  line  not  exceeding  8500."    llow.  St.,  g  i)24<». 

The  oU'enso  contained  in  the  information  is  charged  sub- 
stantially in  the  language  of  the  statute,  and  when  this  is  done, 
accompanied  by  a  statement  of  the  facts  out  of  whicli  the  of- 
fense arose,  we  think  the  information  should  bo  held  sulficient. 
Any  other  thing  necessary  to  be  proved,  in  order  to  convict, 
although  not  stated  in  express  language  in  the  information, 
must  be  regarded  as  necessarily  implied,  and  wo  do  not  think 
the  information  objectionable  upon  this  ground.  Ilespondent 
claims  that  no  arrest  was  proved,  or,  if  an  arrest  v.'as  proved, 
no  continued  custody  of  the  prisoner  was  shown,  and  that  par- 
ticularly was  this  true  at  the  time  the  offense  charged  in  this 
information  is  alleged  to  have  been  committed.  There  was 
testimony  tending  to  prove  both  the  facts  as  charged,  and,  so 
far  as  we  can  discover,  it  was  quite  sufficient.  In  any  event, 
it  is  enough  to  say  that  the  jury  found  against  the  prisoner 
upon  this  subject,  and  we  cannot  disturb  tliat  finding. 

The  third  objection  is  that  the  ordinance  under  which  the 
arrest  was  made  was  prefaced  as  follows:  "An  ordinance  to 
restrain  and  prevent  disorderly  houses  and  houses  of  ill-fame." 
Respondent  claims  this  should  have  been  followed  with  tlie 
words,  "  the  common  council  of  the  city  of  Port  Huron  ordain," 
and  that  the  non-compliance  with  the  statute  in  this  respect 
rendered  the  ordinance  void.  Local  Acts  1877,  p.  213,  §  17. 
We  find  no  such  consequences  attached  to  the  neglect  to  com- 
ply with  the  statute  in  this  regard,  contained  in  any  of  its  pro- 
visions, and  we  do  not  feel  called  upon,  in  the  absence  of  any 
authority  warranting  such  a  construction,  to  apply  the  rule 
contended  for  in  such  a  case  as  this. 

The  evidence  produced  upon  the  trial  showing  the  by-law  or 
ordinance  properly  adopted  was  the  record  of  the  proceed- 
ings of  the  common  council  of  the  city  of  Port  Huron,  con- 
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faining  the  record  of  ordinances  passed  by  that  body,  from 
which  it  appears  the  ordinance  in  question  was  unanimously 
adopted,  and  the  ])roper  publication  thereof  made.  We  think 
the  rulings  of  the  court,  and  the  charge  to  the  jury  upon  this 
point,  were  correct. 

I'pon  the  other  questions  raised  upon  the  trial,  and  asked  to 
have  reviewed  in  this  court,  avo  have  failed  to  discover  any 
error,  and  the  judgment  must  be  affirmed. 

(The  other  justices  concurred.) 


Statk  v.  PnicE. 

(37  La.  Ann.,  215.) 

AnsoN:  Practice — Presence  of  prisoner — Grand  jury  —  Evidence — New 
trial  —  Jurori;  not  permitted  to  impeach  verdict  —  Indictmcrit. 

1.  Onr  siENTiON  IN  RECORD  OP  PRISONER'S  PRESENCE.— Where  the  trial 

occupied  but  one  day  and  was  continuous  and  uninterrupted,  one  men- 
tion of  the  prisoner's  presence  in  court  is  enough. 

2.  Objection  to  organization  of  grand  jury. —  An  objection  to  the  or- 

ganization of  tile  granti  jury  tliat  found  tlie  bill  cannot  be  made  for  the 
first  time  in  tlie  appellate  court.  It  is  not  necessary  that  the  proceed- 
ings relative  to  their  selection  shall  be  in  the  record  of  appeal,  unless 
specific  ol)jection  had  been  made  in  the  trial  court  thereto.  Wliere  no 
objection  has  been  made  below,  it  is  sufficient  if  it  appear  that  the  grand 
jury  came  into  court  and  presented  the  bill. 

3.  Objections  to  evidence  must  be  made  when  offered.— Objections 

to  tlie  recejjtion  of  testimony  cannot  be  made  in  an  assignment  of 
errors.  They  must  be  made  on  the  trial,  and  bills  of  exception  taken 
to  the  ruling  thereon. 

4.  Ability  to  prove  false  swearing  not  ground  for  new  trial  un- 

less diligence  shown.— a  new  trial  is  not  grantable  for  alleged 
ability  to  prove  false  swearing  of  a  witness,  when  no  attempt  was 
made  to  obtain  testimony  to  support  such  allegation  and  no  diligence  is 
shown. 

T).  Jurymen  are  not  permitted  to  impeachtueirown  verdict.— Pub- 
lic decency  and  public  policy  alike  forbid  that  jurymen  who  have 
sworn  to  render  a  true  verdict  shall  be  permitted  to  swear  that  they 
rendered  a  false  one. 

C.  In  an  indictment  for  arson  it  is  not  necessary  to  charge  the  house 
was  set  on  fire  with  malice  aforethought,  but  merely  "wilfully  and 
maliciously,"  nor  does  it  vitiate  the  indictment  that  the  copulative  ia 
used  when  the  statute  has  wilfully  or  maliciously. 
Vol.  VI  — 3 
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Appeal  from  tlio  Twcnty-spcoiul  District  Court,  rarish  of 
St.  .lames.     J)uirel,  .1. 

3f.  J.  ('i/ii)i!ii(//ui»),a\tomoy-gcnci'i\],;u\d  J.  L.  (/uu(ht,{l\ii- 
trict  attorney,  for  the  state,  appellee. 

Jt'ohf.  <i.  I)it(ji(r,  foi'  defendant  and  appellant. 

■Manm.\(;.  .1.  The  defendant  \vas  convicted  of  arson  and 
sentenced  to  hard  laljor  for  life.  There  are  four  grounds  in 
his  assignment  of  errors: 

1.  It  docs  not  ii])peiir  lliut  he  was  present  in  court  durin*,^  a 
considcrahle  part  of  the  trial. 

If  the  ])risoner"s  counsel  has  not  read  the  record  lie  should 
not  undertake  to  represent  him.  if  lie  has  road  th(>  record  ho 
should  not  have  made  the  above  assertion.  The  record  allirma- 
tivoly  shows  the  ])resence  of  the  prisoner  in  court  at  every 
statue  ol'  the  trial  both  important  and  unimportant. 

2.  It  does  not  a|)pear  that  ho  was  ])resent  when  the  verdict 
was  rendered. 

The  fact  of  his  ])rcsenco  is  oxpi-essly  stated.  The  trial  was 
a  continuous  and  uninterrupted  act,  be<,nni  and  concluded  on 
one  day.  lies des  the  express  mention  of  the  prisoner's  j)ros- 
ence,  with  which  the  trial  opens,  the  record  of  that  day's  i)ro- 
ceedings  closes  with  the  entry  that  the  prisoner  was  remanded 
to  jail.    The  lirst  mention  of  the  presence  was  enough. 

a.  That  the  grand  jury  which  found  the  bill  was  organized 
at  a  term  for  civil  causes  for  which  no  jury  had  been  provided, 
and  not  a  jury  term. 

The  objection  comes  too  late  even  if  it  bo  well  founded.  It 
should  have  been  made  on  the  lirst  day  of  the  term.  It  was 
not  made  below  at  all,  but  for  the  first  time  here.  State  r. 
Daniels,  ;J(tAnn..  1)1;  State  v.  Johihson^kX.,  308;  State  v.  Wat- 
mi,  id.,  .")Tl>;  State  v.  Cotidier,  30  Ann.,  291. 

4.  It  does  not  appear  how  the  jurymen  wore  obtained  from 
whom  the  grand  jury  was  selected. 

If  by  this  the  prisoner  means  that  the  whole  of  the  pro- 
ceedings relative  to  the  selection  of  the  grand  jury  that  found 
the  bill  shoukl  be  in  the  record,  ho  is  in  error.  It  is  sufficient 
if  it  appear  that  the  grand  jury  came  into  court  and  presented 
the  indictment  they  had  found,  unless  spocilic  objection  is 
made  to  its  organization,  when  such  objection  and  the  proof  in 
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siippoit  of  it  will  apjH'iir.  The  reason  wliy  it  docs  not  appear 
hero  is  tlial  no  ohjci-lioii  was  made  to  the  organization  of  the 
i^raiul  jury  at  the  proper  time,  and  no  valid  objeetion  can  he 
made  hy  an  assignment  ol'  errors  in  this  court,  /^iuto  v.  Tan- 
well,  au  Ann.,  SS4, 

The  motion  for  a  new  trial  contains  si.x  grounds: 

i.  That  the  verdict  is  contrary  to  the  law  and  the  evidence, 
which  is  notliing  more  than  the  Tornial  allegation  in  such 
motions. 

2.  Objection  is  made  to  the  testimony  of  the  witnesses  who 
identi lied  cerlain  articles  found  at  the  place  of  the  lire  as  be- 
longing to  the  accused,  on  the  grounil  that  the  articles  should 
have  been  produced. 

This  sliould  have  been  made  on  the  trial  and  a  bill  of  excep- 
tions taken  to  its  rece|>tion.  It  canncjt  be  nuule  after  trial, 
when  the  accused  has  waived  olijections  by  not  making  them 
and  taken  his  chance  of  ac(]uittal.  AViuirton,  Crim.  Fr.  anil 
ri.,  §,^  ^^01,  844,  S7T. 

o.  This  ])resents  a  question  of  fact,  pure  and  simple,  viz.,  the 
ciiscrepancy  between  the  evidence  of  two  witnesses  on  the  trial 
and  their  evidence  on  the  preluninary  examination,  and  is  not 
reviewable  by  this  court. 

4.  The  alleged  falsity  of  a  witness  for  the  state  and  the  abil- 
ity of  the  prisoner  so  to  have  proved. 

No  attempt  was  made  to  obtain  the  witness  who  would  have 
disproved  the  testimony  of  the  state's  witness.  No  diligence 
whatever  is  shown,  and  the  brief  for  the  state  informs  us  she 
lived  but  a  short  distance  from  the  court-house. 

5.  Alisconduct  of  the  jury  in  conversing  with  others  during 
a  recess  of  court  at  mid-day,  and  examining  law  books  and 
l)apers  at  that  time. 

Defendant's  own  witness,  introduced  to  support  this  ground, 
fails  to  do  so.  lie  sa3's  he  "does  not  rememb'ir  to  have  seen 
any  member  of  the  jury  refer  to  any  law  books  or  pajiers  dur- 
ing the  recess,"  and  he  does  not  remember  to  have  seen  any 
l)orsons  inside  the  railing  where  the  jury-box  was.  The  sher- 
ilf  and  his  deputy,  one  or  the  other  having  been  with  the  jury  in 
charge  during  the  whole  recess,  swear  positively  that  there  was 
no  communication  with  others  and  no  law  books  or  papers 
WQVQ  touched. 
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G.  This  ground  is  thus  stated:  «  several  members  of  the  jury, 
immediately  or  shortly  after  their  discharge,  openly  stigmatized 
the  verdict  as  iniquitous  and  stated  tliey  were  convinced  of  the 
dol'ondant's  innocence,"  and  proceeds  to  detail  what  took  place 
in  tiie  jury-room,  and  iiow  the  jui-ymen  who  were  convinced  of 
the  delendant's  innocence  were  induced  to  forswear  and  join 
in  a  verdict  of  guilty.  Six  jurymen  were  offered  to  be  sworn 
to  prove  these  allegations. 

The  judge  properly  refused  to  hear  them.  The  rule  is  of 
universal  acceptance  that  jurymen  will  not  bo  permitted  to 
impeach  their  own  verdict  and  thus  dechire  tlieir  own  l)erjury, 
for  one  oath  would  but  otl'set  tlie  otlier.  Both  public  decency 
and  public  policy  alike  demand  the  rejection  of  such  testimony. 
State  V.  (MdweU,  3  Ann.,  135;  State  v.  Brette,  G  Ann.,  G53;  State 
V.  Melllcan,  15  Ann.,  557. 

An  olfer  was  then  made  to  prove  by  others  that  these  jury- 
men had  made  these  assei'tions  to  them,  and  this  was  also  re- 
fused, for  that  would  have  been  receiving  at  scicond-hand  the 
impeachment  of  the  verdict  by  the  jurymen  who  had  reiulei-ed 
it,  and  if  they  cannot  be  heai-d  to  impeach  it  by  their  own 
testimony,  much  less  can  their  dechirations  be  received  when 
filtered  through  the  repetition  uf  third  persons. 

Finally  a  motion  in  arrest  of  judgment  was  made  on  ten 
grounds,  that  the  indictment  da;)s  not  charge  that  at  the  time 
of  settmg  tire  to  the  house  a  human  being  was  usually  residing 
there,  nor  who  was  living  in  it,  nor  that  a  hunum  being  was 
loduin":  in  it  at  ni^ht,  nor  that  the  crime  was  committed  with 
malice  aforethought,  and  such  like. 

The  words  of  the  statute  are,  "whoever  shall  wilfully  or 
maliciously  set  fire  to,  or  burn  in  the  night-time  any  house 
.  .  .  in  which  there  shall  be  at  the  time  some  human  being 
usually  staying,  lodging  or  residing  at  night,"'  etc.  K.  S.,  sec. 
841. 

The  indictment  follows  the  words  of  the  statute  except  that 
it  charges  the  act  to  have  been  done  feloniously,  wilfully  and 
maliciously.  It  does  charge  that  a  hunum  being  was  living  in 
the  house  and  gives  her  name,  and  charges  that  she  usually 
lodged  therein  at  night.  There  was  no  need  to  insert  the 
words  "  with  malice  aforethought."  The  use  of  the  copulative 
"  wilfully  anoJ  maliciously,"  when  the  statute  has  "<?/•,"  does 
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not  vitiate  it.     If  it  be  criminal  to  burn  a  dvvellinfj-house  either 

will'ully  or  maliciously,  it  intensifies  the  criminality  to  burn  it 

wilfully  and  maliciously.    State  v.  Bantoti,  4  Ann.,  31.    Even 

in  statutciry  offenses  it  is  not  necessary  to  follow  the  exact 

words  of  the  statute,  but  is  sulficient  if  the  offense  is  set  forth 

with  substantial  accuracy.    State  v.  Smith,  5  Ann.,  341;  Stat^ 

V.  Elij,  35  Ann.,  895. 

Judgment  affirmed. 


Chapman  v.  Tiik  State. 

(78  Ala.,  403.) 

Assault:  What  if. 


What  constitutes  assault. —  Presenting  and  aiming  an  unloaded  gun 
at  a  person  within  shooting  distance,  in  such  manner  .is  to  terrify 
him,  ho  not  knowing  that  the  gun  is  not  loaded,  will  not  sup[)ort  a  con- 
viction for  a  criminal  assault,  although  it  may  support  a  civil  action 
for  damages. 


From  the  Circuit  Court  of  Barbour. 
II.  D.  Clavton. 


Tried  before  the  lion. 


//  J).  Chv/fon,  Jr.,  for  the  appellant. 

Thos.  N.  Mc  ''lellai),  attorney-general,  for  the  state. 

SoMicRvir.LK,  J.  The  defendant  was  indicted  for  an  assault 
and  battery  upon  the  person  of  one  McLeod,  and  was  convicted 
of  a  more  assault. 

It  may  be  that,  if  the  indictment  had  been  for  robbery,  the 
facts  in  evidence  would  have  sustained  the  allegation  of  an  as- 
sault, which,  in  cases  of  that  nature,  is  often  merely  construct- 
ive; for  every  attempt  at  robbery,  or  to  commit  ra|>e,  or  to  do 
other  like  personal  injury,  involves  within  it  the  idea  of  an  as- 
sault, either  actual  or  constructive. 

The  present  conviction,  however,  can  be  sustained  only  on 
the  theory  that  it  was  an  assault  for  the  defendant  to  ])resent 
or  aim  an  unloaded  gun  at  the  |)erson  charged  to  be  assaulted, 
in  such  a  menacing  manner  as  to  terrify  him,  and  within  such 
distance  as  to  have  been  dangerous  had  the  weapon  been 
loaded  and  discharged.     On  this  question  the  adjudged  cases, 
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both  in  this  country  and  Enoland,  ai-e  not  agrood,  and  a  like 
ditrerencc  of  opinion  ]n'o-ails  anionf,^  the  most  learned  coni- 
niontators  on  the  hwv.  We  have  had  occasion  to  examine 
these  autliorities  with  some  cave  on  more  occasions  flian  the 
present;  and  we  are  of  tiie  opinion  tliat  the  better  view  is  that 
l)resentin(»'  an  unloaik'd  gun  at  one  who  supposes  it  to  be 
loaded,  although  within  the  distance  the  gun  would  carry  if 
loaded,  is  not.  without  more,  such  an  assault  as  can  be  ])un- 
islied  criminally,  although  it  may  sustain  a  civil  suit  for  dam- 
ages. The  coi'.Jiict  of  authorities  on  the  subject  is  greatly 
attributable  to  a  failure  to  observe  the  distincticMi  between  these 
two  classes  of  cases.  A  civil  action  would  I'est  upon  the  in- 
vasion of  a  person's  ''right  to  live  in  scjciety  without  being  put 
in  fear  of  personal  harm ; "  and  can  often  be  sustained  by  proof 
of  a  negligent  act  resulting  in  unintentional  injury.  J*cfei\sou 
V.  JLifiur,  2('»  Amer.  liep.,  81;  Co(jley  on  Torts.  Kil.  An  in- 
dictment for  the  same  act  could  be  sustained  only  upon  satis- 
factory proof  of  criminal  intention  to  do  persoiuil  harm  to 
another  by  violence.  Stat<i  v.  /A/r/.s'.  1  Ired.  Law,  12.5;  S.  6'.,  35 
Amer.  Dec.  7'")."i.  The  approved  deliuition  of  an  assault  in- 
volves the  idea  of  an  inchoate  violence  to  tiie  i)erson  of  an- 
other, with  the  ])resent  means  of  carrying  the  intent  into  ell'ect. 
2  (Jreenl.  Ev.,  sec.  S2;  Roscoo's  Cr.  Ev.  (7th  ed.),  29(1;  People  v. 
IAU< ;/,  4;5  ]\Iich.,  'rll.  ]\[ost  of  ot.r  decisions  recognize  the  old 
view  of  the  text-books  that  theiv  can  be  no  criminal  assault 
■without  a  present  intention,  as  well  as  present  al)ility.  of  using 
some  violence  against  the  |)erson  of  another.     1  Russ.  Cr.  (lUh 

e(l.\  loll);  St,(t,:  ,'.  Jil(irkir,ll,   t)  Ala.,  TO;   '/nhitsoa    r.  Sf,(f,;   4:} 

Ala.,  ;!.')-l-.  In  Imo'sou  r.  St,it,\  ,']()  Ala..  U.  it  was  said  that, 
"to  constitute  an  assault,  there  must  be  the  commencement  of 
an  act,  which,  if  not  prevented,  would  |)roduce  a  l)attery." 
The  case  of  linllcHm  v.  The  Slate,  40  Ala.,  (171.  whicii  was  de- 
cided by  a  divided  court,  probably  does  n(jt  harnujni/.o  with 
the  foregoing  decisions. 

It  is  true  that  some  of  the  modern  text-writers  define  an  as- 
sault as  an  aj>j>i(r<id  attempt  by  violence  to  do  corporal  hurt 
to  another,  thus  ignoring  eiuirely  ail  (|uostion  <.^'  any  criminal 
intent  on  the  part  of  the  pei'petrator.  1  Whart.Ci-.  Ev,  sec.  (KC!: 
2  liisli.  ( 'r.  Law,  see.  ;i2.  Tlie  true  test  cannot  be  the  mere  tend- 
ency of  an  act  to  produce  a  breach  of  the  peace;  for  oi)probri- 
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oils  lani^nagc  has  this  tendency,  and  no  words,  however  violent 
or  abusive,  can,  at  common  law,  constitute  an  assault.     It  is 
unr|Uosti()nably  true  that  an  apparent  attempt  to  do  corporal 
injurv  to  another  may  often  justify  the  latter  in  promptly  re- 
sorting to  measures  of  self-defense.     But  this  is  not  because 
siicii  apparent  attempt  is  itself  a  breach  of  the  peace,  for  it 
mav  be  an  uct  entirelv  innocent.     It  is  i*ather  because  the  per- 
son  who  supposes  himself  to  bo  assaulted  has  a  right  to  act 
upon  iipi)earances,  where  they  create  reasonable  grounds  from 
wliicli  to  apprehend  imminent  ])eril.     There  can  bo  no  ditfer- 
(Mico.  in  reason,  between  presenting  an  imloaded  gun  at  an  an- 
taiionist  in  an  affray,  and  presenting  a  walking-cane  as  if  to 
shoot,  ]n'ovidcd  he  honestly  believes,  and  from  the  circum- 
stances has  reasonable  ground  to  believe,  that  the  cane  was  a 
loaded  gun.     Each  act  is  a  mere  menace,  the  one  equally  with 
tlio  other;  and  mere  menaces,  whether  by  words  or  acts,  with- 
out intent  or  ability  to  injure,  arc  not  punishable  crimes,  al- 
though they  may  often  constitute  sulficient  ground  for  a  civil 
action  for  damages.     The  test,  moreover,  in  criminal  cases, 
cannot  bo  the  mere  fact  of  unlawfully  putting  one  in  fear  or 
creating  alai'm  in  the  mind;  for  one  may  obviously  be  as- 
saulted, although  in  comi)lete  ignorance  of  tiie  fact,  and,  there- 
fore, entirely  fi'ee  from  alarm.     People  v.  IJUeij,  \?>  Mich.,  52r>, 
And  one  nuiy  be  put  in  fear  under  ]iretense  of  begging,  as  in 
Taplin's  case,  occurring  (bu-ing  the  riots  in  London,  decided  in 
ITSO,  and  re])orted  in  2  East,  V.  ('.,  Tlii,  and  cited  in  many  of 
the  other  ohi  authorities.     These  views  are  sustained  by  the 
spirit  of  our  own  adjudged  cases,  cited  above,  as  well  as  by  the 
following  authorities,  which  are  directly  in  point:   '1  Greenl. 
Cr.  Law  Hep.,  and  note,  on  i)p,  271-27-5,  whei'e  all  the  cases 
are  fully  reviewed;  2  Addison  on  Torts  (Wood's  ed.,  1881), 
sec.  788,  note  1,  i)p.  4-7;  Koscoe's  Crim.  Ev.  (7th  ed.),  290;  1 
Kussell,  Cr.  ^.itli  ed.),  1(>20;  Blale  >\  Ilarmmh  1»  C.  cV-  P.,  02(1; 
liaj.  i\  Jionijx,  1  (\  c'c  r.,  5;j0;  lioJnn^on  i\  State,  .'51  Tex.,  17»>; 
MiKaij  V.  b'titte,  ii  Tex.,  -lO;  State  i\  JJaeis,  '3o  Amer.  Dec, 

Tiie  ojiposite  view  is  sustained  by  the  following  authors  and 
adjudged  cases:  1  llisli.  Cr.  Law  (7th  ed.),  sec.  :32;  I  AVliart.  Cr, 
Law  {'Mi  ed.i,  sees.  1S2,  Oo;};  YAy.  v.  St.  (ieonje.  !>  C.  A:  r.,48;5; 
Com.  0.  White,  llu  .Mass.,  407;  State  o.  Shepui'd,  10  Iowa,  120; 
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iState  V.  Smith,  2  Iluinph.,  457.  See,  also,  3  Greenl.  Ev.  (14tli 
ed.),  sec.  59,  note  b;  1  Arch.  Cr.  Fr.  &  PL  (Pomeroy's  ed.), 
282-283,  907;  State  v.  Benedict,  11  Vt.,  238;  State  v.  Neebj,  74 
K  C,  425. 

The  rulings  of  the  court  were  ojiposed  to  these  views;  and 
the  judgment  must  tlierefore  be  reversed,  and  the  cause  re- 
manded. 

"^(yiv..— Assault  and  battery.—  An  assault  committed  by  strikinR  with  a 
pistol  is,  umlor  tlio  Inw  of  Texas  (Penal  Code,  arts.  46,  496),  simply  assault, 
notwithstanding  the  person  assaulted  was  wounded  by  the  accidental  dis- 
charge of  the  pistol  used  in  the  assault,  unless  it  is  shown  that  a  pistol  ^va.s, 
when  used  in  such  ii  manner,  a  deadly  weapon;  or  that  i)y  means  of  such 
use  of  it  serious  bodily  injury  had  been  inHieted ;  or  that  the  assault  was 
committed  with  premeditated  design  and  by  the  use  of  means  calculated  to 
inflict  great  bodily  injury.    Pierce  v.  The  State,  21  Tex.  Ct.  App.,  540. 

It  is  not  an  assault  for  a  man  to  take  hold  of  a  woman's  hand,  and  put 
his  arm  around  her  shoulder,  unless  he  did  so  without  iier  consent,  or  with 
aa  intent  to  injure  her,  according  to  tlio  decision  in  Crawford  v.  Tlie  State, 
21  Tex.  Ct.  App.,  483, 

Right  of  one  farming  on  shares  to  enter  jmnnisrs. — In  the  trial  of  an  in- 
dictment for  assault,  when  it  appears  there  was  a  verlial  lease  between  one 
of  the  defendants  and  tlie  comi)laining  witness,  under  which  there  was  to 
be  a  division  of  tiie  crops  grown  by  the  latter;  that  the  defendants  had  en- 
tered upon  the  premises  and  demanded  that  a  division  should  be  made ;  and 
that  thereupon  tiic  complaining  witness,  having  resisted  by  force  any  divis- 
ion at  tliat  time,  a  (juarrel  arose,  and  the  assmlt  was  committed,  as  the 
defendants  allege,  in  self-defense, —  the  terms  of  tlie  verbal  h>ase,  tiie  de- 
fendants' right  to  enter  upon  the  jiremises  for  the  purpose  of  effecting  :i 
division,  and  tlio  extent  to  wliich  the  complaining  witness  would  be  justifieil 
in  using  force  to  resist  them,  ouglit  to  be  left  to  the  jury  under  proper  in- 
structions.    Tlie  State  v.  Forsijthc,  1^9  JIo.,  6()7. 

Evidcnee  —  Quarrel  forming  commencement  of  dixputc.— In  such  a  case, 
evidence  of  a  (juarrel  which  took  place  between  the  complaining  witness 
and  one  of  the  defendants,  in  which  the  complaining  witness  charged  the 
defendant  with  having  accused  his  wife  of  liaving  stolen  part  of  the  crop, 
is  admissible  as  being  the  beginning,  and  therefore  a  part,  of  the  (piarrel : 
and  also,  malice  aforethought  having  been  made  part  of  the  issue,  as  tend- 
ing to  show  the  state  of  feeling  between  the  parties.     Id. 
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State  v.  Amadon.' 

(58Vt.,524.) 

Assault  with  dangerous  weapon:  Indictment  — Avicndmcnt. 

Indictment  —  Conclusion — Amendment. —  When  an  indictment  contains 
two  counts  charging  tlie  same  crime,  one  ending  witli  and  tiie  other 
without  the  words  "  contrary  to  llie  form,  forceand  effect  of  the  statute 
in  sucli  case  made  and  provided,  and  against  tlio  peace  and  dignity  of 
the  state,"  the  defective  count  may  be  amended  by  adding  tliose  words, 
as  siiuh  conclusion  is  matter  of  form  and  not  of  sulistanco,  altliough  tlie 
constitution  rctiuires  all  indictments  to  conclude  with  the  words 
"against  the  peace  and  dignity  of  the  state." 

Exceptions  from  Liunoillc  County. 

Itulictment  for  assault  with  a  dangerous  wcap-on.  The  state's 
attoi'ney,  before  trial,  moved  to  amend  the  indictment  by  add- 
in^'  to  the  first  count  tlie  words  "contrary  to  the  form  of  the 
statute,"  etc.  The  court,  Powers,  J.,  presiding,  allowed  the 
amendment,  and  the  I'espondent  excepted. 

//.  J/.  3[cFa)'lan(l,  for  the  state. 
IK.  Jji'iyhaitiy  for  respondent. 

JJoss,  J.  The  respondent  excepted  to  the  allowance  by  the 
county  court  of  an  amendment  to  the  lirst  count  of  the  indict- 
ment by  adding,  at  its  close,  the  words  "contrary  to  the  form, 
force  and  elVect  of  the  statute  in  such  case  nuide  and  provided, 
and  against  the  peace  and  dignity  of  the  state."  The  indict- 
ment is  for  an  assault  with  a  dangerous  weapon,  and  contains 
two  counts.  The  second  count  closes  with  the  words  allowed 
to  be  added  to  the  lirst  count.  The  counsel  for  the  respondent 
conteiuls  that  the  amendment  was  one  of  substance,  and  for 
that  reason  beyond  the  jurisdiction  of  the  county  court  to 
allow;  and  he  l)ases  his  contention  upon  section  ;»2  of  the  con- 
stitution of  the  state,  which  declares:  '"'■  All  iinJldnunts  shall 
conclude  with  these  words,  ^ar/aiiist  the  j>cace  and  dUjnliij  of 
the  stated''  lie  insists  that  what  the  constitution  declares  that 
an  indictment  shall  contain  is  a  matter  of  substance.  Suppose 
this  contention  is  conceded.  Does  not  this  indictment  close 
with  the  very  words  prescribed  i  The  indictment  does  not 
close  at  the  end  of  tlie  lirst  count  thereof.     That  count  ends  in 

'  See  note. 
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the  middle  of  the  indictment.  The  two  counts  taken  together 
form  the  indictment.  As  the  indictment  closes  with  the  very 
words  prescribed  by  the  constitution,  the  contention  upon  that 
basis  is  without  su|)port  or  foundation.  In  indictments  matteis 
of  form  may  be  anuMuled;  nuitters  of  substance  may  not  be. 
It  may  be  dillicult  to  express  in  exact  language  that  will  be 
applicable  to  every  case,  what  constitutes  the  substance  of  an 
indictment,  and  what  is  merely  formal.  In  general,  I  think,  it 
may  be  laid  down  that  the  statement  of  every  fact  necessary 
to  be  proven  to  make  the  act  complained  of  a  crime  is  matter 
of  substance  in  an  indictment,  and  that  all  bevond  —  the  order 
of  arrangement,  the  precise  words  (unless  particular  words 
alone  will  convey  the  proper  meaning)  ^ — is  foi'mal. 

8avs  Judge  I'arrett,  in  State  v.  Arnold,  50  A't.,  731:     "It  is 
obvious,  without  illustration,  that  a  defect  that  does  not  aifect 
the  merits  of  the  case,  or  the  evidence  necessary  to  be  given  to 
maintain  the  indictment,  can  be  regarded  as  only  formal." 
Says  Lord  Chief  Justice  I)e  Grey,  in  Rcx  r.  Homo,  Cowp.,  ()T2. 
and  adopted  by  Mr.  Chitty  in  volume  1,  \\  iM;{,  of  his  work  on 
Pleadings:     "The  charge  must  contain  such  a  description  of 
the  crime  that  the  defendant  may  know  what  crime  it  is  which 
he  is  called  upon  to  answer;  that  the  jury  nmy  apjiear  to  be 
Avarranted  in  their  conclusion  of  'guilty  '  or  '  not  guilty  ■  upon 
the  premises  delivered  to  them;  and  that  the  court  nuiy  see 
such  a  definite  crime  that  they  nuiy  api)ly  the  punishment 
which  the  law  i)rescribes.'    Again,  says  the  Lord  cJiief  Justice 
iJe  Grey:     '•  As  to  the  mattrr  to  be  charged,  whatever  circum- 
stances are  necessary  to  constitute  the  crime  imputed  must  be 
set  out,  and  all  beyond  aro surplusage."     :\Ir.  ( 'bitty  concludes, 
page  21 1:     "Hence  the  science  of  special  pleading  may  be 
considered  under  two  heads:     (1)  T\\q  fadn  necessary  to  be 
stated;  and  (2)  \.\\g  form  of  the  statement."     The  jury  cannot 
take  cognizance  of  a  fact  necessary  to  constitute  a  crime  unless 
it  appears  upon  the  record  in  proper  averment,  or  an  averment 
that  is  traversable  and  capable  of  being  jjroved  or  disproved. 
It  has  not  been  and  cannot  be  seriously  contended  that  the 
words  allowed  to  be  added  to  the  first  count  of  the  imlictment 
by  the  county  court  contain  an  averment  of  anv  fact  necessary 
to  constitute  the  crime  charged  (an  assault),  or  that  was  re- 
quired to  be  proved  or  disproved  to  establish  the  crime  charged, 
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f)r  to  defend  against  the  same,  "We  conclude,  therefore,  that 
tlic  anieiidiiiont  allowed  was  not  matter  of  sulxstanco,  but  mat- 
ter of  form,  and  within  the  jurisdiction  of  the  county  court  to 
allow. 

Tiie  judgment  is  that  the  respondent  takes  nothing  by  his 
exceptions,  and  the  cause  is  remanded. 

Niiir:. —  In  Strinxj  v.  State,  10.")  Iml.,  1,  in  io;ianl  to  the  power  of  ttio  cir- 
cuit court  on  iiinical  to  autliorizo  an  anit'Uthncnt  to  u  complaint  tiled  before 
a  justice  of  tlio  peace,  tlie  court  say: 

•'  We  do  not  regard  the  paper  tiled  as  above,  and  jnirporting  to  amend  the 
allidavit  in  certain  resjiects,  as  amounting  to  an  actual  amendment  of  that 
(locunieiit.  Tlio  anienilnients  which  the  prosecuting  atiorney  evidently  in- 
tended to  make  were  such  as  could  only  have  been  madis  if  at  all  under  our 
inactice,  by  an  intcnlincation  of  and  swearing  anew  to  theoriginal  allidavit, 
or  by  the  sid)stitution  of  a  new  allidavit  in  its  stead.  The  ijuestion  of  the 
]io'V('r  of  a  ciri'uit  coiu't  to  authorize  the  allidtivit  to  Ije  amended,  in  ii  case 
lii<('  this,  is  nut,  therefore,  now  ))roperly  before  us.  It  may  not,  nevcrthe- 
h' s,  b;.'  out  of  place  t  >  remark  that  if  a  circuit  court  possesses  such  a  power, 
which  we  regard  as  exceedingly  doubtful,  it  inheres  in  the  court,  and  rests 
ujion  general  principli'S.  Since  section  IT:).'),  Revised  Statutes  bSSl,  cited  liy 
cDunsel,  jilainh'  has  reference  to  another  class  of  cases,  consecjuently  this 
case  iinist  now  be  considered  as  having  been  Irii'il,  and  as  still  standing, 
ii|M)ii  the  original  alliilavit.  On  the  subject  of  the  amendment  of  ailidavits 
and  vtrilied  complaints,  tiled  before  justices  of  the  peace,  see  Moore,  Crim. 
Law,  .^  HI,  and  authorities  cited;  t  Bish.  Crim.  Proc,  J-^  204,  714-721 ;  Bas- 
sctt,  frim.  Plead.,  VM,  WVi." 

On  apjieal  to  the  circuit  court  from  a  conviction  of  assault,  the  court  may 
allow  th(!  comiilaint  and  warrant  to  be  amended  by  inserting  the  true  name 
of  till'  complaining  wilnet^s  who  was  assaulted,  li.isinussi'u  c.  State,  <53 
Wis.,  1. 

See  Ea'  pavte  Bdln,  reporteil  in  this  volume  under  ''constitutional  law,"' 
a  I'ase  recently  dei'ided  by  the  United  States  supreme  court,  which  an- 
nounies  tlie  tiue  rule  with  reference  to  the  lack  of  power  in  the  court  or 
prosecuting  ollicer  to  amend  an  indictment. 
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Statk  v.  SMrrir. 


(11  Or.,  20.").) 
Assault   on    oFiacER,    ktc.  :    Indivtmeitt- 


Shaeh'Jliig  jjrisoner  —  Error. 


1.  JliiiDKii  — Assault  or  okficeu.— An  indictment  under  the  Code 
(Oregon).  ^t)77,  for  assaulting  an  ollicer  with  a  deadly  weapon,  must 
set  out  that  the  accused  knew  that  the  person  assaulted  was  an  ollicer. 

~'.  SiiAiKLiNc  ri!is(iNi;i{. —  It  is  error  to  keep  the  lu-isuner  in  fetters  dur- 
iii-  the  trii.l. 
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Appeal  from  Marion  County. 

Bonham  t6  liavisnj,  W.  G.  Piper  and  S.  F.  Cluuhokh,  for 
appellant. 

ir.  11.  Holmes,  district  attorney,  for  respondent. 

"Waldo,  J.  Tlie  appellant,  William  Smith,  a  prisoner  in  the 
state  penitentiary,  was  indicted  under  section  G77  of  tlie  Crim- 
inal Code,  for  assaulting  with  a  deadly  weapon  and  wounding 
George  Collins,  an  officer  of  the  penitentiary,  having  the 
charge  and  custody  of  the  prisoner.  The  appellant  was  tried, 
found  guilty,  and  sentenced  to  death.  Several  errors  are  re- 
lied on  to  reverse  the  sentence;  two  of  which  are,  that  the 
indictment  was  insulficient  in  that  it  did  not  allege  that  the 
prisoner  knew  Collins  to  be  an  oflicer,  and  that  the  prisoner 
was  kept  with  irons  on  his  feet  during  the  trial, —  a  motion 
of  the  prisoner's  counsel  to  have  the  irons  removed  being 
overruled  on  the  ground  that  the  irons  were  "  put  on  the  defend- 
ant at  the  penitentiary  and  could  not  be  removed  without 
much  delay,  and  it  would  requii-e  the  work  of  a  blacksmith 
to  remove  them,"  to  which  ruiing  the  prisoner's  counsel  ex- 
cepted. 

The  sentence  must  be  reversed  on  both  grounds.  An  indict- 
ment must  be  so  drawn  as  to  exclude  any  assumption  that  the 
indictment  may  be  proved  and  the  defendant  still  be  innocent. 
State  V.  Meh'Ule,  11  R.  I,,  418.  To  constitute  the  precise 
offense  charged,  the  court  deemed  the  rule  to  be  deiluced 
from  the  authorities  to  be  that  the  prisoner  must  have  known 
Collins  to  be  an  otlicer  of  the  penitentiary.  2  Bish.  Crim. 
Law  §  51;  Bish.  St.  Cr.,  §  004;  Com.  v.  Khby,  2  Cush..  581; 
Jloranv.  The  State,  7  Tex.  App.,  183;  The  State  v.  JJoivnet\ 
8  Vt.,  4i>4. 

On  the  second  point,  that  it  was  error  to  keep  the  prisoner 
in  fetters  during  the  trial,  the  opinion  in  the  case  of  The  State 
of  ILlsmiirl  v.  Knbuj,  1  Mo.  App.,  438,  leaves  nothing  further 
to  be  said.  The  case  was  aflirnied  on  appeal.  04  Mo.,  591. 
Tiie  point  was  ruled  the  same  way  in  l\ople  v.  Jlarrbufton, 
42  Cal.,  105,  which  seems  to  have  been  the  lirst  case  in  this 
country  where  this  ancient  rule  of  the  commoin  law  was  con- 
sidered and  enforced. 

It  is  unnecessary  to  notice  other  errors  assigned. 

Jadyment  reversed. 
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Jones  v.  The  State. 

(18  Neb.,  401.) 

AsSATTLT  WITH  INTENT  TO  KILL :  Information  —  Grand  Jury  —  Talesmen, 

1.  Informations. —  The  act  "  to  provide  for  prosecuting  offenses  on  infor- 
nintion,  and  to  dispense  with  tlie  calling  of  grand  juries  except  by 
order  of  the  district  judges,"  which  took  effect  June  10,  1885,  of  tho 
state  of  Nebraska,  api)lies  to  all  cases  where  grand  juries  were  re- 
(]uired  after  the  act  took  effect. 

3.  Grand  jury  — How  required.— The  proceeding  by  information  is  ex- 
clusive, unless  the  judge  in  a  written  order,  liled  with  the  clerk  of  the 
court,  shall  require  a  grand  jury,  in  which  case  it  shall  be  drawn  in 
tho  manner  provided  by  law. 

3.  Tai.esmkn.—  Tho  authority  to  require  a  jury  to  bo  summoned  from 
the  by-standers  is  repealed  by  implication. 

Error  to  the  District  Court  for  Cuming  County. 

Wilhnr  F.  Bryant,  for  plaintiff  in  error. 
William  Laese,  attornoy-gcnoral,  Gui/  R.  TF/^iw/',  district  at- 
torney, and  2\  M.  Fransc,  for  defendant  in  error. 

^Iaxwkll,  J.  Plaintiff  in  error  was  convicted  in  the  district 
court  of  Cuming  county  of  shooting  at  another  person  with  in- 
tent to  kdl,and  was  sentenced  to  imprisonment  in  the  peniten- 
tiary for  eigiit  years,  lie  now  prosecutes  error  to  this  court. 
It  ap|)ears  from  the  record  that  tho  Alarcli  term,  188:},  of  the 
district  court  of  Cuming  county  was  adjourned  till  the  23d  of 
June,  the  grand  jury  being  discharged;  that  on  the  L'3d  day  of 
June,  1885,  an  order  was  entered  by  said  court  nnjuiring  the 
sheriff  to  summon  a  grand  jury  from  tho  by-standers.  The 
sheriff  tliereu|)on  summoned  a  grand  jury  from  the  by-standers, 
asordered,and  sucii  jury  found  tiio  indictment  against  the  plaint- 
iff in  error  upon  which  he  was  convicted.  His  attorney  there- 
upon (iled  a  motion  to  quash  the  indictment  because  the  grand 
jury  had  not  been  legally  drawn;  which  motion  being  over- 
ruled, a  plea  in  abatement  upon  the  same  ground  was  inter- 
posed, which  was  held  insulficient.  There  are  other  (ptestions 
in  tiie  case,  but  in  the  view  we  take  of  the  indictment  it  Avill 
ho  unnecessary  to  consider  them.  At  tiie  last  session  of  tho 
legislature  an  act  was  passed  "  to  provide  for  prosecuting  of- 
fenseson  information,  and  to  dispense  witii  the  calling  of  grand 
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iurios  except  bv  order  of  tlio  district  judges."    This  act  took  ef- 
fccton  tl.e  :A\u\iiy  of  June,  1SS5.    Comp.  St.  ISS.'.,  Criui.  Code, 


ch.  LIV.  Section  7  provides  that  "f,n'a.ul  juries  shall  not 
hereafter  be  drawn,  summoned  or  required  to  attend  at  the 
sitting?  of  anv  court  within  this  state,  us  jirovided  by  law, 
unless  tlie  jii(ij,^e  shall  so  direct  by  writinj,Minder  his  hand,  and 
filed  with  the  clerk  o*"  said  court."  At  the  same  session  of  the 
legislature,  sections  (iCO,  COl  and  ('.02  of  the  code  were  amended 
to  read  as  follows: 

'•  Sec.  r.do.  The  clerk  of  the  district  court  or  his  deputy,  and 
the  sherid'  or  his  deputy,  or,  if  there  be  no  sherilV  or  ileputy- 
sherilT,  the  coroner  of  the  county,  shall,  at  least  ten  days 
before  the  lirst  day  of  the  session  of  the  district  court,  meet 
together  and  draw  by  lot  out  of  the  box,— a  receptacle  wherein 
shall  be  kept  the  tickets  mentioned  and  reterre<l  to  in  sec- 
tion (Or.U)  six  hundred  and  lifty-nine  of  sai<l  title.— twenty- 
four  names,  and  the  persons  whose  names  are  drawn  sliall  be 
petit  jurors.  And  when  a  grand  jury  is  ordei-ed,  the  clerk  or 
depnty-cleik.  and  sherif?  or  deputy-sherilF,  or  coroner  if  then; 
be  no  sherilf  or  deputy -sherilV,  shall  then  draw  sixteen  (1(>)  ad- 
ditional luunes,  and  the  persons  whose  names  are  drawn  shall 
be  the  grand  jury." 

"  Sec.  (iOl.  The  clerk  shall,  on  the  dav  of  the  drawing  afore- 
mentioned,  issise  an  order  to  the  sheriif,  deputy-sherill"  or  coro- 
ner, as  the  ease  may  be,  commanding  him  to  summon  the  ikt- 
sons  whose  names  are  drawn  as  petit  jurors  to  appear  Ijefon! 
the  district  court  at  or  before  the  hour  of  11  o'clock  on  the 
morning  of  the  lirst  day  of  the  term,  stating  in  the  order  the 
day  of  the  week  aiul  month,  and  the  place  of  the  sitting  of  tlu; 
court,  to  serve  as  ])etit  jurors;  and  a  like  order  commanding 
the  sherilf,  deputy-sherilf,  or  coroner  to  summon  the  grand 
jury  when  a  grand  jury  has  been  ordered  and  drawn." 

"Sec.  002.  The  sheriff,  deputy-sherilf,  or  coroner,  having  re- 
ceived the  order,  shall,  at  least  live  days  before  the  lirst  <lay  of 
the  session  of  the  court,  make  service  of  said  order  upon  eacii 
person  whose  name  was  selected  and  di-awii  as  ti  petit  juror, 
by  reading  or  delivering  a  copy  of  the  same  to  the  jjcrson  sum- 
moned, or  by  leaving  a  co])y  at  his  residence,  except  that  the 
copy  shall  contain  only  the  name  of  the  i)ei'son  served,  and  not 
the  name  of  any  other  petit  juror;  and  when  a  grand  jury  is 
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ordered  .in<l  siinunoncd,  service  of  said  order  sliall  bo  made  on 
eacli  ])ers()n  in  the  same  manner  as  is  providcl  lor  service  on  a 
petit  jur<jr  in  this  section." 

Tliis  act  contains  an  enierf>'ency  clanso.  and  took  ell'cct  on 
tiie  5tli  day  of  March,  1885.  Tlic  act  rccniii'in;^'  pidSL-cutions 
for  crime  to  be  institnted  b\'  information  was  intended  to 
supersede  prosecntion  by  indictment.  It  is  a  new  remedy,  re- 
(]uirin<;  the  accuser  and  the  accused  to  meet  face  to  face  when 
prosecutions  for  crime  are  instituted.  As,  with  the  exception 
of  fugitives  from  justice,  no  information  can  lie  tiled  until 
there  lias  been  had  a  iJreliminar}'  examination  Ix-forea  justice 
of  tlic  peace,  or  other  examining  magistrate  or  oHicer,  it  will 
tlnis  be  known,  in  advance  of  a  term  of  court,  wliat  ])ei'sonsare 
charged  witli  crime, and  the  necessity,  if  any  exists,  for  calling 
a  grand  juiy.  The  legislature  evidently  sui»j)osed  that,  ordi- 
nai'ily,  such  jury  would  be  unnecessary,  and  the  [xtwer  to  call 
a  grand  juiy  was  reserved  to  the  judge,  to  be  exercised  by  him 
only  when,  in  his  opinion,  the  demands  of  j)ublie  justice  re- 
(juired  it.  Jle  must  determine  the  necessity;  but  when,  in  his 
opinion,  a  jury  is  necessary,  the  statute  has  ])ointed  out  the 
procedure  to  be  followed,  viz.,  an  order  in  "writing  under  his 
liatul,  and  liled  witii  the  clerk  of  the  court."  This  is  to  be 
tiled  with  the  clerk  ''at  least  imx  days  b.'l'ore  the  lirst  day  of 
the  session  ol'  the  district  court,"  and  a  jury  will  then  be  drawn 
from  the  receptacle  in  which  the  names  of  sixty  persons, 
selected  for  jurors  by  tiic  county  board,  are  kept.  It  will  be 
observed  that,  under  the  former  statute,  the  names  of  grand 
jurors  were  drawn  before  those  of  the  petit  jurors,  while  un- 
der our  ])resent  law  the  names  of  the  ])etit  jurors  are  lirst 
drawn.  Tliis  coui't.  from  its  earliest  organization,  has  required 
grand  juries  to  be  drawn  in  the  manner  |irovided  by  law. 
Thus,  in  JJi/r/rt/  v.  The  State,  1  Neb.,  ;5l)7,  it  is  said:  "The 
grand  jury  must  be  selected  in  the  manner  pi'escribed  by  the 
law.  Tliere  is  no  security  to  the  citizen  but  in  a  rigid  adher- 
ence to  tiie  legislative  will  as  expressed  in  the  statutes  made 
for  our  guidance.''  This  case  was  cited  with  approval  in 
Pre  Hit  0.  Tl>e  People,  5  Xeb.,  377:  Mcl'l  emj  v.  Tlic  St  die,  9 
Xeb.,  158;  CUirh  v.  Saline  Co.,  9  id.,  510;  I*i<U\st  v.  State,  10 
Neb.,  393;  and  was  followed  in  Bohanan  v.  State,  15  Xeb.,  209, 
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and  some  other  cases  without  being  cited,  and  is  the  settled 
law  of  this  state. 

The  iiiiijortiinco  of  securing  fair-minded,  impartial,  intelli- 
gent men  for  jurors,  wlio,  without  feeling  or  bias,  will  weigh 
the  evidence,  and  be  governed  by  it  alone,  cannot  bo  overesti- 
mated. To  secure  such  jurors,  the  statute  rc(iuires  the  names 
of  electors  to  be  selected  in  duo  j)rop()rtion  fi'om  all  parts  of 
the  county,  ruder  the  former  statute,  whore,  after  a  grand 
jury  was  dischiirged,  it  became  necessary  to  summon  another, 
the  court  could  order  it  summoned  from  the  bystanders.  This 
powei',  |)eriiaps,  was  necessary  to  prevent  a  failure  in  the  ad- 
ministration of  the  law  in  some  cases,  but  under  the  present 
statute  this  poner  is  unnecessary,  and  tiie  statute  is  repealed 
by  implication.  The  court  therefore  had  no  |)o\ver  to  order  a 
grand  jury  summoned  from  the  by-standers,  and  as  proper  ob- 
jections were  nuule  to  the  jury  by  a  plea  in  abatement,  the 
jury  should  have  b^'en  discharged.  The  indictment  therefore 
is  invalid,  and  must  be  quashed.  The  judgment  of  the  dis- 
trict court  is  reversed,  the  indictment  quashed,  and  the  plaint- 
iff in  error  re  iianded  to  the  proper  authorities  of  Cuming 
county,  to  be  dealt  with  accordiui;  to  law. 

Jicvfi'sed  and  remanded. 

(The  other  justices  concurred.) 


a  —  In- 


Note.— Di/re^  intent  or  reckless  disregard  of  Hfc  —  Pr 
tcHt— Malice—  Actual  battery.—  An  assault  with  a  dcndlx 
oy  discliar<,'ing  a  pistol  either  with  express  nialioo  and  direi  tont  to  mur- 
der an  individual,  or  with  a  reckless  and  total  disregard  of  liwui  in  lil  —  is 
an  assault  with  intent  to  murder.  The  intent  and  malice  which  are  scn- 
tial  elements  of  such  offense  may  be  proved  either  by  direct  evidence,  or 
they  may  be  inferred  from  facts  and  circumstances  in  evidence.  It  is  im- 
material to  the  completion  of  such  an  offense  whether  there  is  any  actual 
battery  or  not.    Conn  v.  The  People,  116  111.,  458. 
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BriiNEY  V.  TiFK  State. 

(21  Tex.  Ct.  App.,  505.) 

Assault  with  intent  to  rape. 

1.  Assault  m'ith  intent  to  uape  — Fiiaud  and  threats.— To  warrant 

n  coiivktion  under  an  indictment  for  an  asHimlt  and  battery  with  in- 
tent to  coinniit  rape,  the  state  must  prove  tlie  aetual  or  attempted  use 
of  force.  Fraud  and  threats  have  no  part  in  hucIi  an  offense  under 
the  Penal  Code  of  Texas. 

2.  CnAiioE  IN  EXACT  woHDS  OF  STATUTE.—  A  charRo.  though  in  almost 

the  exact  words  of  the  statute,  is  erroneous,  where  tho  facts  of  the 
cabe  at  har  are  such  as  not  to  warrant  its  application. 

Appeal  from  the  District  Court  of  McLennan. 
Tlic  opinion  states  the  facts. 

TI'.  S.  lial'cr  and  CJarIk'  d'  Dyer,  for  the  appellant. 
./.  ^l.  Bu/'ts,  assistant  attorney-general,  for  tlie  state. 

White,  I*.  J.  This  is  an  appeal  from  a  conviction  in  the 
tuiirt  below  for  an  assault  with  intent  to  commit  rape. 

In  the  ninth  paragraph  of  the  charge  of  the  court  to  the 
jury  they  were  instructed  that,  "  when  an  injury  is  caused  by 
violence  to  the  person,  tho  intent  to  injure  is  presumed,  and  it 
I'osts  with  the  person  inflicting  the  injury  to  show  tho  accident 
or  innocent  intention.  The  injury  intended  which  raises  the 
l»rcsumption  referred  to  in  this  i)aragraph  may  be  either  bodily 
pain,  constraint,  a  sense  of  shame  or  other  disagreeable  emo- 
tion of  tho  mind ;  but  from  such  assault  no  specific  intent  to 
have  carnal  knowledge  in  a  manner  to  constitute  rape  is  pre- 
sunit  .  by  law,  but  such  intent  must  appear  from  the  evidence." 
Jn  7//o/tta.y'  Case,  IG  Tex.  Ct.  App.,  535,  which  was  an  appeal 
horn  a  conviction  for  an  assault  with  intent  to  rape,  where  a 
somewhat  similar  charge  was  given,  this  court  says:  "Whilst 
tJK  aragraph  is  in  almost  the  exact  words  of  the  code  (Penal 
Code,  art.  485),  and,  in  the  abstract,  is  unquestionably  correct, 
still  we  think  it  was  error  to  give  it  in  this  case.  The  burden 
was  uj)on  the  state  to  show  beyond  a  reasonable  doubt  that 
the  delendant  committed  the  assault,  and  that  he  committed 
it  with  the  specific  intent  of  raping  the  person  assaulted." 

Again,  the  court  charges  the  jury :  "  If  you  believe  from 
Vol.  VI— 4 
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the  evidence,  boyond  a  reasonable  doubt,  that  in  the  county  of 
McLennan  and  state  of  Texas,  on  or  about  the  2J:th  day  ol 
March,  188(),  tlic  defendant  did  then  and  there  unlawfully  and 
feloniously  use,  or  attempt  to  use,  unlawful  violence  upon  the 
person  of  said  j\Iag;^ie  Schuster,  or  did  ihen  and  there  make 
any  threatening  gesture  showing  in  itself,  or  by  words  accom- 
panying it.  an  immediate  intention,  coupled  with  an  al)ility,  to 
use  unlawful  violence  upon  said  ]\raggie  Schuster,  without  her 
consent,  by  force  or  tlu-eats,  as  force  and  threats  have  been 
defined,  and  that  said  Maggie  Schuster  was  then  and  there  a 
female,  you  will  find  the  defendant  guilty  of  an  assault  with 
intent  to  commit  rape,  as  charged  in  the  indictment,  and  assess 
his  punishment  at  confinement  in  the  penitentiary  not  less  thiiii 
two  nor  more  than  seven  years;  and,  unless  you  so  believe, 
you  will  find  the  defendant  not  guilty  of  the  offense." 

This  charge  was  erroneous,  in  that,  in  elTect,  it  told  the  jury 
that  the  offense  of  assault  with  intent  to  commit  rape  couhl 
be  established  by  proof  of  threats,  whereas  such  offense  can- 
not be  established  by  proof  of  threats,  but  only  on  proof  of 
force  or  attempted  force.  The  oU'enso  of  an  «iif/r;;^^  >)!  to  com- 
mit rjipe  may,  it  is  true,  be  sustained  on  ])roof  of  tin  oats,  but 
an  assault  with  intent  to  commit  rape  cannot.  The  offense  of 
an  attempt  to  commit  rape  may  be  predicated  upon  force, 
threats  or  fraud;  but  threats  or  fraud  have  no  part  in  an  as- 
sault with  intent  to  commit  i-ape,  which  must  be  the  result  of 
force  or  attempted  force  alone.  In  other  words,  where  it  is 
attempted,  by  threats  or  fraud,  such  as  are  spoken  of  in  tin- 
statutory  definition  of  the  offense,  and  such  terms  ai-e  ddiiieii 
in  connection  with  the  offense  by  articles  528,  o30  and  r.;5 1, 
Penal  Code,  an  indictment  will  lie  alone  for  an  attempt  t<. 
commit  rape;  but,  if  force  is  an  element  in  the  attempteil 
commission  of  rape,  then,  indeed,  resort  may  be  had  to  the 
statute,  of  assault  with  intent  to  commit  the  offense.  Art. 
523,  Penal  Code.  "  An  assault  with  intent  to  commit  any  other 
offense  is  constituted  by  the  existence  of  the  facts  which  brings 
the  offense  witliin  the  definition  of  an  assatdt  coupled  with  an 
intention  to  commit  such  offense."  Penal  Code,  art.  5(Kl  A 
l)erson  cannot  be  convicted  of  an  attempt  to  rape  under  an  in- 
dictment for  an  assault  with  intent  to  rape.  Jiroum  v.  Sfaf,;  7 
Tex.  Ct.  App.,  609.    It  may  be  that,  under  the  charge  of  the 
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I       court  as  above  quoted,  the  jury  have  been  misled  into  finding 
i       appellant  guilty  upon  a  state  of  facts  which  Avould  alone  be 
'       applicable  to  establish  the  offense  of  an  attempt  to  rape. 

For  these  errors  in  the  charge  of  the  court  to  the  jury  the 
judgment  is  reversed,  and  the  cause  remanded. 


I 


Padgett  v.  The  State. 

(103  Ind.,  550.) 
Assault  with  intent  to  rob:  Motion  in  arrest— Indictment— Uccord. 

1.  Assault  —  Pkoof  of  feloniousintf.nt.— Direct  and  positive  evidcnoo 
of  a  iVlonious  intent  is  not  necessary  in  a  prosecution  for  assault  and 
battery,  for  if  tliere  is  even  a  s-cintiila  of  evidence  to  that  effect,  tlie 
sui)reiiie  court  will  not  reverse  on  the  ground  that  such  evidence  is 
iiulirect  and  unsatisfactory. 

■J.  Motion  in  auuest. —  That  the  record  fails  to  show  that  the  indictment 
was  returned  by  the  grand  jury  into  open  court  is  not  a  statutory 
cause  for  a  motion  in  arrest  of  judgment. 

li.  Indictment  and  indorsements  tart  of  the  record.— The  original 
indictment  and  its  iiidorsenients  constitute  a  necessary  part  of  the 
record,  and  whatever  is  properly  shown  by  them  is  considered  uh 
shown  by  the  record. 

From  the  Daviess  Circuit  Court. 

C.  K.  Thorp,  for  appellant. 

/''.  T.  Hard,  attorney -general,  W.  B.  Ilord  and  J.  IT.  Sjocncer, 
for  the  state. 

IIowic,  J.  The  indictment  in  this  case  charged  that  tlie  ap- 
pellant, ''iMarshall  Padgett,  on  the  25th  day  of  July,  1SS5,  at 
the  county  of  Daviess  and  state  of  Indiana,  did  then  and 
there,  in  a  rude,  insolent  and  angry  maniipr,  unlaw  fully  toucli, 
strike  and  beat  one  William  James,  with  intent,  then  and 
th(.'re,  and  thereby,  feloniously  to  steal,  take  and  carry  away 
the  money  of  the  said  William  James,  of  the  value  of  ij^;>,  in 
the  lawful  currency  of  the  United  States."  Upon  the  a])pcl- 
hmt's  arraignment  and  i)lea  of  not  guilty  the  issues  joined 
wore,  by  agreement  of  the  parties,  submitted  to  the  court  for 
trial  without  the  intervention  of  a  jury.     After  hearing  the 
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evidence  tlie  court  found  appellant  guilty  as  charged  in  tlie 
indictment,  and   assessed   his    punishment  at   two   years  in 
the  state's  prison  and  a  fine  of  SU»,  and,  over  his  motions  for 
a  new  trial  and  in  ari-est,  judgment  was  rendered  accordingly. 
In  this  court  appellant  lias  assigned  as  errors  the  overruling 
(1)  of  his  motion  for  a  new  trial  and  (2)  of  his  motion  ni 
arrest  of  judgment.     The  lirst  (piestion  discussed  by  a|)pellant's 
counsel,  under  the  alleged  error  of  the  court  in  overruling  tlio 
motion  for  a  new  trial,  is  the  sufficiency,  or,  rather,  as  counsel 
claims,  the  insufficiency,  of  the  evidence  to  sustain  appellant's 
conviction.     It  is  true,  as  counsel  contends,  that,  in   such  a 
prosecution  as  this,  "the  intent  was  the  gist  of  the  felony 
charged,  and  it  devolved  upon  the  state  to  make  it  out."  Gn^cr 
V.  State,  53  Ind.,  420;   White  v.  State,  53  Ind.,  595.     IJut  it  is 
equally  true  tliat  the  state  is  not  expected,  and  cannot  be  re- 
quired, to  make  proof  of  felonious  intent,  as  a  fact,  by  direct 
and  ])ositive  evidence;  for,  as  a  general  rule,  men  who  do  or 
commit  acts  which  the  law  denounces  as  i>ublic  oll'enses  do 
not  proclaim  in  ])ubiic  places  the  intent  with  which  sucli  acts 
are  done.     If  the  state  were  reijuired  to  make  direct  and  ))f)si- 
tive  proof  of  the  felonious  intent  which  characterizes  the  act 
done  as  a  public  olfense,  the  result  would  be  tluit  many  per- 
sons, charged  and  guilty  of  j)ublic  crimes,  would  go  acipiit, 
"  unwhii)t  of  justice."    Therel'ore,  all  tliat  tiie  state  is  recjuired 
to  do,  in  such  cases,  is  to  introduce  sucli  evitlencc  on  the  trial 
of  the  cause  as  will  satisfy  the  triers  of   the  facts,  whether 
court  or  jurv,  bevond  a  reasonable  doubt,  not  onlv  that  the 
act  was  done  by  the  defendant,  but  tliat  it  was  done  with  the 
felonious  intent  charged  in  the  indictment. 

The  case  at  bar  is  not  a  satisfactory  one  upon  the  evidence 
appearing  iathe  record;  and  yet  it  is  not  a  case  where  we  arc 
authorized  to  interfere  with  the  finding  and  judgment  of  the 
trial  court.  The  learned  judge  who  tried  the  cause  had  op- 
portunities and  facilities  which  we  cannot  have  for  determin- 
ing the  credibility  of  witnesses  and  the  proper  weight  to  be 
given  to  their  evidence.  Upon  the  question  of  the  felonious 
intcut,  the  evidence  seems  to  us,  from  our  reading  of  it,  to  ho 
weak  and  unsatisfactory;  but  we  cannot  say  that  there  is  a 
failure  of  evidence  on  that  or  any  other  material  point  in  tlio 
case.    In  accordance  with  rejieated  decisions  of  this  court  in 
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similar  cases,  we  must  decline,  therefore,  to  disturb  the  finding 
of  the  trial  court  on  the  evidence.  Oox  v.  State,  4r0  Ind.,  508; 
Zon;/  V.  Slate,  95  Ind.,  481;  Murphy  v.  State,  97  Ind.,  579; 
JJoWe  v.  Stat'',  99  Ind.,  229;  Clayton  v.  State,  100  Ind.,  201. 
Under  the  alleged  error  of  the  court  in  overruling  the  motion 
in  arrest  of  judgment,  appellant's  counsel  contends  that  the 
judgment  ought  to  have  been  arrested,  because  the  record  fails 
to  sliou'  that  the  indictment  in  this  case  was  returned  by  the 
grand  jury  into  open  court.  This  is  not  the  cause  assigned  by 
jippollant  in  his  written  motion  in  arreiit,  nor  is  it  one  of  the 
statutory  causes  for  which  judgment  may  be  arrested  in  a 
criminal  cause.  Section  184J>,  K.  S.  1881,  provides  that  a  mo- 
tion in  arrest  rnay  be  granted  by  the  court  for  either  of  the 
following  causes: 

"  /■'t'l-.st,  that  the  grand  jury  which  found  the  indictment  had 
no  legal  authority  to  inquire  into  the  offense  charged,  by 
reason  of  its  not  being  within  the  jurisdiction  of  the  court. 

^'Sidoiuf,  that  the  facts  stated  in  the  indictment  or  informa- 
tion do  not  constitute  a  public  olFense." 

Tlie  second  of  these  statutory  causes  is  the  only  one  assigned 
hy  ap|)eilant  in  his  written  motion  for  the  arrest  of  judgment 
ill  this  case.  It  needs  no  argument,  we  think,  for  the  jmrpose 
of  showing  that  this  cause  for  the  arrest  of  judgment  did  not 
present  to  the  trial  court,  nor  does  it  present  here,  the  question 
discussed  by  counsel  as  to  whether  or  not  tiie  record  fails  to 
show  tiiat  the  indictment  against  appellant  was  returned  by 
the  grand  jury  into  op(Mi  court.  Ihit,  if  the  question  were 
properly  presented  here,  we  would  hold  that  tlie  record  of  this 
cause  does  allirmatively  show,  with  sullicient  ccrtaint}',  that 
the  indictment  against  the  ai)pellant  was  duly  returned  by  the 
grand  jury  into  open  court.  The  record  sliows  that,  on  the 
2.")th  day  of  8e[)tenibcr,  ISS."*,  the  following  entry  was  made  in 
the  order  booh  of  the  court  below,  to  wit: 

"  Come  now  the  grand  jury  and  return  in  oi)en  court  seven 
indict  nents,  which  are  each  signed  '  Hiram  McCormick,  Prose- 
cutin  7Vttorne},'  and  indorsed  'A  true  bill:  Stejihen  T. 
(Jou<^  1,  Foreman,'  and  numbered  respectively  on  the  backs 
thereof,  1740-174o,'''  etc.  "And  said  indictments  are  examined 
hy  the  court  and  Hied  by  the  clerk." 

Then,  indictment  No.  1743  is  set  out,  with  all  its  indorse- 
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incnts,  in  the  record  before  us,  as  the  indictment  against  the 
uppcllant,  Marshall  Tadgett,  in  this  case.  In  Bmrd  v.  Stale, 
57  Ind.,  8,  it  was  held  by  this  court,  and  correctly  so,  we 
think,  that  the  original  indictment  and  all  its  indorsements 
constitute  a  necessary  ])art  of  the  record  in  a  criminal  cause, 
and  that  whatever  may  be  shown  which  is  required  to  bo 
shown  by  these  indorsements  must  be  considered  by  this  court, 
as  shown  by  the  record.  See,  also,  Glare  v.  State,  G8  Ind.,  IT, 
and  Greene  v.  State,  79  Ind.,  537. 

AVe  have  found  no  erior  in  the  record  of  this  cause  wliich 
will  authorize  the  reversal  of  the  judgment.  The  judgment  is 
affirmed,  with  costs. 


Pkople  v.  Murray  et  al. 
(07  Cal.,  103.) 


ATTEMrr   TO  COMMIT  BURGLARY:   Ivformotion  —  Ojjciise — Charge — De- 
murrer. 

Information  for  attemit  to  commit  burglary  —  Offense,  now  charged. 
An  information  for  an  attunipt  to  commit  burglary,  a  statutory  of- 
fense, wliich  cliargos  the  offense  in  the  language  of  the  statute,  is 
aufiicient. 

Appeal  from  the  Superior  Court  of  the  County  of  San  Joa- 
quin. 

Attorne I/- General  2! ar shall,  for  appellant. 
J.  IL  dj  J.  E.  Biuld,  for  respondents. 

IJy  tiih  Court.  The  defendants  were  accused,  by  informa- 
tion, of  tlie  crime  of  attempt  to  commit  burglary,  a  felony, 
committed  as  follows: 

"The  said  John  ]\1  array  and  James  Cunningham  .  .  .  did 
wilfully,  unlawfully  and  feloniously  attemjjt  to  wilfully,  un- 
lawfully and  feloniously  enter  that  certain  room  of,"  etc., 
"  with  the  intent  then  and  tiiere,  and  therein,  wilfully,  unlaw- 
fully and  feloniously  to  commit  larceny.'' 

The  information  was  demurred  to  on  the  ground  that  it  did 
not  comply  with  sections  950  and  952  of  the  Penal  Code,  the 
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tirst  of  which  sections  dcchires  that  the  information  must  con- 
tain a  "statement  of  the  acts  constituting  the  offense,  in  ordi- 
narv  ami  concise  language,  and  in  such  manner  as  to  enable  a 
j)ei'sou  of  common  iindei-standing  to  know  what  is  intended;" 
xrcoiid,  that  the  facts  stated  do  not  constitute  an  offense;  and 
t/iird,  that  the  information  does  not  state  facts  sullicient  to 
constitute  an  offense.     The  demurrer  was  sustained. 

According  to  Wharton  (1  Crim.  Law,  ^§  1!)(>-11)2),  the  above 
statement  of  facts  would  not  be  sullicient  according  to  the 
common  law  rules;  it  was  necessary  to  have  stated  the  acts 
constituting  the  attempt.  "But,''  says  Wiuirton  (section  191, 
above),  '*  where  the  legislature  has  by  statute  declared  a  par- 
ticular act  to  bo  indictable,  and  provided  that  it  shall  be 
enough  to  describe  such  act  in  the  statutory  terms, —  when  this 
is  done  by  direction  or  im})lication, —  it  is  proper  for  the  courts 
to  hold,  as  has  been  done,  that  an  indictment  charging  that  the 
defendant  did  attempt  to  feloniously  steal  from  the  house 
of  A.  JJ.,  or  commit  a  rape  on  A.  I).,  is  good.'' 

The  statute  of  this  state  (I'enal  Code,  g  459)  defines  the 
crime  of  bui'glary,  and  section  004  declares  that  '■^cwivy  person 
who  attem|»ts  to  commit  any  crime."  etc.,  is  punishable,  but 
docs  not  declare  what  acts  shall  constitute  an  attempt.  It  has 
been  frcHpiently  held  by  this  court  sullicient  to  state  the  offense 
charged  in  the  language  of  the  statute.  Applying  these  rules 
to  the  information  before  us,  it  is  sullicient. 

The  order  is  reversed,  and  the  cause  is  remanded  to  the  su- 
perior court  of  San  Joaquin  county,  with  directions  to  over- 
rule the  demurrer. 


Ex  I'AKTE  Brown. 

((58  Cal.,  170.) 
Bail:  Party  convicted  of  fdony  not  cutillcd  to,  ati  matter  of  right, 

HaU.  AFTKIt    VKP.niOT,    WHKN     ALLOWAULE  —  "  C'ONVICTION,"     IN    STATUTE, 

coNSTiiL'Ei). —  A  defeiulant  convicted  of  felony  in  a  casu  not  punisli- 
ablc  witli  (loath  Irf  not,  under  (he  ('alifornia  Kta(ute  (sec.  1271,  Penal 
(.'ii(lc),  eiitilled,  aa  a  matter  of  ri^^lit,  to  be  admided  to  bail  after  con- 
viction, bail  being  allowable  in  such  cases  only  as  a  matter  of  discretion. 
The  word  "  onviction,' as  used,  sif^nilies  a  finding  by  the  jury  of  a 
verdiet  that  tlie  accused  is  i^uiltv, 


i'cj 


I  '■  ?, 


n  ■ 


'P 


r 


I 


56 


AMERICAN  CRIMINAL  REPORTS. 


Application  for  Avrit  of  haleas  corpus  to  admit  the  petition 
ers  to  bail. 

George  W.  Ttjicr,  for  petitioners. 
/.  N.  E.   Wihon,  contra. 

TiioKNTox,  J.  .\])plication  for  admission  to  bail  by  Brown 
and  AVeile,  aftor  tlie  verdict  of  the  jury  finding  each  of  them 
guilty  of  a  felony,  and  before  judgment  pronounced  on  the 
verdict.  Tlie  verdict  was  accepted  and  recorded  by  the  court. 
It  is  contended  tiiat  under  tiio  law  of  this  state  the  applicants 
are  entitled  to  be  admitted  to  bail  as  a  matter  of  right.  It 
Avas  held  in  PiopJc  i\  Tlndir,  !!•  Cal..  r»3l),  nnder  the  constitu- 
tion of  ISll).  tliat  in  all  other  than  capital  cases,  and  in  all 
capital  cases  where  the  guilt  is  not  evident  or  the  presumption 
great,  that  a  doi'endant  is  entitled  to  bail  as  a  matter  of  right. 
The  constitution  of  1670  has  made  no  change  in  the  law  as  just 
above  stated;  and,  nnder  the  former  constitution  (and  the 
same  is  the  rule  uiuler  the  ])resent  constitution),  the  guaranty 
of  bail  as  a  matter  of  right  extends  only  to  tho.se  cases  where 
the  party  has  not  already  been  convicted.  Kc  parte  Fo//,  41 
Cal.,  2U. 

The  statute  (see  Penal  ("ode,  ?:;$  l2Tt>-l-'72)  is  in  accord  with 
the  foregoing.     We  in.sert  here  the  text  of  these  sections: 

"  Sec.  \-r^\  A  (lel'endant  charged  with  an  oll'ense  ))unishabit' 
with  death  cannot  be  admitted  to  bail,  when  the  proof  of  his 
guilt  is  evident  or  the  presumption  thereof  great.  The  finding 
of  an  iiulietinent  does  not  add  to  the  strength  of  the  proof,  or 
the  presuuiptions  to  be  drawn  therefnjiii. 

'•Sec.  i->71.  If  the  eharge  is  for  any  other  oll'ense,  ho  may 
be  admitted  to  bail  bef<n'e  conviction,  as  a  matter  of  right. 

"Sec.  \±V1.  After  conviction  of  an  oll'ense  not  punishable 
with  death,  a  defendant  who  has  appealed  may  be  admitteil  to 
bail  (1)  as  a  matt(.'r  of  right,  when  the  appeal  is  from  a  judg- 
ment imposing  a  fine  only;  (2)  as  a  matter  of  discretion  in  all 
other  cases."' 

It  is  said  that  there  has  been  no  conviction  in  this  case,  as 
judgment  has  not  been  pronounced  on  the  verdict. 

The  (luestion.  then,  presented  for  decision  is  this:  What  is  a 
concidlon.^  The  ordinary  meaning  of  this  wcn-d  is  the  finding 
by  a  jury  of  a  verdict  that  the  accused  is  guilty.    In  legal  par- 
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lance  it  often  si;L5nifies  the  final  judgment  of  tlie  court.  The 
above  is  said  to  be  the  signification  of  the  word  "conviction" 
ill  JUaafns  v.  I\'ople,  09  N.  Y.,  109.  Bhickstono  says:  "  If  tlio 
jury  find  him  (the  ])risoner)  guilty,  he  is  tiien  said  to  be  eon- 
TicfiiJ  of  tlic  crime  whereof  he  stands  indicted;  which  con- 
viction may  occur  two  ways:  either  by  his  confessing  the 
otl'ense  and  pleading  guilty,  or  by  his  being  found  so  by  the 
verdict  of  his  country."  1  Bl.  Comm.,  202.  The  same  author 
says:  "  Tlie  plea  of  autrefois  actjuit,  or  a  former  conviction  for 
the  same  identical  crime,  though  no  Judgment  was  ever  given, 
or  perhaps  will  be  (being  suspended  by  the  benefit  of  clergy  or 
otiier  causes),  is  a  good  plea  in  bar  to  an  indictment."  4  Bl. 
Conini.,  oJ^jO.  In  1  Inst.,  391,  it  is  said:  "The  diflference  be- 
tween a  man  attainted  and  convicted  is  that  a  man  is  said  con- 
vict before  he  hath  judgment;  as  if  a  man  be  convict  by 
confession,  verdict  or  recreancie,  and  when  he  hath  his  judg- 
ment upon  the  verdict  he  is  said  to  be  attaint."  And  further, 
it  is  said  by  the  same  writer:  "  So  as  by  conviction  of  a  felon, 
his  goods  and  chattels  are  forfeited;  but  by  attainder,  that  is  by 
judgment  given,  his  lands  .and  tenements  are  forfeited  and  his 
blood  corrupted,  and  not  before."  In  Jacoi)\s  Law  Dist.,  IGo, 
it  is  said:  "  There  is  a  great  difi'erence  between  a  \\v^.\\C(>no'icted 
iim\(ftf(iaif>'(/,  though  they  ai-e  frequently,  though  inaccurately, 
confounded  together;"  and  in  the  same  work,  it  is  said:  "  Con- 
vict, convk'titx;  he  that  is  found  guilty  of  an  otfense  by  verdict 
of  a  jury.  Croinpton  saith  that  conviction  is  either  when  a 
man  is  outlaweil,  or  appeareth  and  confe.ssotii,  or  is  fouml 
guilty  by  the  imjuest;  and  when  a  statute  exchules  from  clergy 
])ersons  found  guilty  of  felony,  etc.,  it  extends  to  those  who 
are  convicted  by  confession.  Cromp.  Just.,  9."  '"Judgment 
amounts  to  conviction,  though  it  doth  not  follow  that  every 
one  who  is  convicted  is  adjudged."  2  Cromp.  Just.,  (')3,  tit. 
"Convict  an<l  Conviction."  Bishop  says:  "The  word  'convic- 
tion' ordinarily  signifies  the  finding  of  the  jury,  by  verdict, 
that  the  ])risoner  is  guilty.  "When  it  is  said  there  has  been  a 
conviction,  or  one  is  convict,  the  meaning  usually  is,  not  that 
sentence  has  been  pronounced,  but  only  that  the  verdict  has 
been  returned.  So  a  ])lea  of  guilty  by  the  defendant  consti- 
tutes a  conviction  of  him."  lie  then  quotes  the  passage  first 
above  given  from  1  Inst.,  ami  continues:  "Yet  the  word  con- 
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viction,  when  it  stands  in  such  a  connection  with  other  words 
as  to  indicate  a  secondary  or  unusual  meaning,  sometimes  de- 
notes the  final  ju(li,nnent  of  the  court.  Wliere  tlio  proceeding 
is  civil  in  form,  for  tlie  recovery  of  a  line,  tlicre  cannot  bo 
what  in  law  is  called  a  conviction.  It  has  lilcewise  some  other 
significations,  accordinfr  to  one  of  which 'a  conviction  is  de- 
fined to  be  a  I'ocord  of  the  summary  proceedings  upon  any 
penal  statute,  before  one  or  more  justices  of  the  peace,  or 
other  persons  duly  authorized,  in  a  case  where  the  olfender  has 
been  convicted  and  sentenced.'  "  Bish.  3t.  Crimes,  §  o-18.  Tlie 
same  writer  says:  ''A  conviction  in  ordinary  legal  language 
consists  of  a  plea  or  verdict  of  guilty,  and  it  is  immaterial 
whether  or  not  final  judgment  has  been  rendered  thereon." 
2  Bish.  Crim.  Law,  g  903 ;  1  Bish.  Crira.  Law,  §  IH!3.  See,  also, 
on  this  point,  People  v.  March,  G  Cal.,  543;  People  v.  (joldstein, 
32  Cal.,  433;  Blair  s  Case,  25  Grat.,  853;  Com.  v.  Mllllinnson, 
2  Va.  Cas.,  211;  Shepherd  v.  People,  24  How.  Fr.,  38;  Com. 
V.  Lochwood,  109  Mass.,  324;  State  v.  Alexander,  76  jS".  C,  231 ; 
Com.  V.  Richards,  17  Pick.,  290;  JS^ation  v.  Staples,  48  Mo.,  125; 
U.  S.  V.  Gibcrt,  2  Sum.,  40;  2  Hawk.  P.  C,  ch.  30,  §§  1,  10; 
O.  S.  V.  Watklnds,  0  Fed.  liep.,  153;  Bouv.  Law  Diet.,  verb. 
"Conviction." 

Tlie  foregoing  references  show  that  the  ordinary  meaning 
of  the  word  "conviction"  is  the  verdict  of  guilty  pronounced 
by  a  jury".  As  said  by  Reade,  J.,  speaking  for  the  court  in 
State  V.  Alexander,  supra,  "The  word  is  ordinarily  used  to  de- 
note the  verdict  of  the  jury,  guilty.  How  did  the  jury  find? 
Gudty;  or  they  convicted  iiim.  What  did  the  judge  do?  Sen- 
tenced him  to  be  hanged.  This  is  the  language  ordinarily  used 
in  such  matters,  both  in  conversation  and  in  books,  law  and  lit- 
erary. It  is  never  said  that  the  jury  sentenced  him,  nor  that 
the  judge  convicted  him."  76  if.  C,  232.  Now,  while  the 
word  may  be  used  as  signifying  the  sentence  pronounced  on 
the  verdict,  or  the  record  of  conviction,  including  inter  alia  the 
verdict  and  sentence,  still  such  meaning  ought  not  to  be  attrib- 
uted to  it,  unless  there  is  something  in  the  context  to  indicate 
that  it  was  used  in  such  sense,  as  in  Com.,  v.  Gorham,  99  Mass., 
420;  Burgess  v.  /Joetefvur,  7  Man.  6c  (1.,  481,  508.  These  words 
"conviction"  and  "convicted"  are  used  in  the  constitution,  and 
frequently  in  the  statutes  of  this  state.    See  Const.,  art.  1,  §  20, 
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and  tlie  following  sections  of  the  Penal  Code:  081,  GS9,  1097, 
1103,  llOi,  llOS,  1110,  1111,  1157,  llGl,  11GL>,  1193, 1195,  1197, 
1201,  1217,  1218,  1227,  1243,  1271,  1272,  1417,  1418,  1420. 

By  tiie  first  article  (section  20)  of  the  constitution  it  is  ])ro- 
vidcd:  "No  person  sluill  be  convicted  of  treason,  unless  on  the 
evidence  of  two  witnesses  to  the  same  overt  act  or  on  confes- 
sion in  open  court."  AV^e  think  that  as  it  would  be  proper  to 
instruct  the  jury  on  a  trial  for  treason  that  they  could  not 
convict,  unless  upon  the  testimony  of  two  witnesses  to  the 
same  overt  act,  the  word  "convicted"  has  reference  to  the 
verdict  of  the  jury,  and  not  to  the  sentence  pronounced  on 
tlio  defendant.  It  also  refers  to  the  confession  in  open  court, 
or  plea  of  guilty,  prior  to  the  delivery  of  judgment.  There  is 
notliino-  in  the  context  to  show  that  the  word  "convicted"  is 
used  in  any  other  tiian  its  ordinar}^  sense.  These  words  are 
used  with  a  like  meaning  in  tlie  greater  number  of  tlie  sections 
above  cited  from  the  Penal  Code.  This  we  thiidc  is  true  of 
section  GS9  of  the  Penal  Code,  ^vhich  is  as  follows: 

"No  person  can  be  convicted  of  a  public  olfense,  unless  by 
the  verdict  of  a  jury,  accepted  and  recorded  by  the  court,  or 
upon  a  plea  of  guilty,  or  upon  judgment  against  hini  upon  a 
demurrer  in  the  case  mentioned  in  section  1()11,  oi*  upon  a 
judgment  of  a  court,  a  jury  having  been  waived,  in  a  criminal 
case  not  amounting  to  felony." 

Of  a  statute  similar  in  \'irginia  it  was  said  in  B/<(i/s  Case 
that  it  plainly  implies  that  a  person  may  l)e  convicted  in  either 
of  tliesu  modes.  In  section  llGl,  above  cited,  we  find  the  ex- 
pression "verdict  of  conviction"  is  used,  which  cloarly  implies 
tliiit  a  verdict  is  a  conviction.  In  section  1151,  supm,  it  is 
said  "a  general  verdict  upon  a  plea  of  not  guilty  is  either 
guilty  or  not  guilty,  which  imports  a  conviction  or  ac(]uittal  of 
tlie  olfense  cliai'ged  in  the  indictment."  It  must  be  the  verdict 
of  guilty  which  iinjjorfs  the  conviction,  and  if  it  imports  a  con- 
viction it  means  or  signities  it.  In  sections  1217  and  1218, 
■sK.pra,  the  words  "conviction"  and  "judgment"  are  both 
used.  There  can  bo  little  doubt  here  that  the  former  means  a 
verdict  of  guilty.  It  is  unnecessary  to  examine  particularly 
all  the  sections  above  cited.  Wo  are  satisfied  that  cofwicfio/i, 
in  the  section  (1271)  above  cited,  signifies  the  verdict  of  guilty 
pronounced  on  a  trial  by  the  jury.    In  view  of  section  IIGG  of 
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same  code,  we  cannot  see  tliat  any  other  conclusion  tlian  tlic 
above  can  be  reached.    The  section  is  as  follows: 

"If  a  general  verdict  is  rendered  against  the  defendant,  or 
a  special  verdict  is  given,  ho  must  bo  remanded,  if  in  custody: 
or,  if  on  bail,  he  may  be  committed  to  the  proper  oliicer  of  ilio 
county  to  await  the  judgment  of  the  court  upon  a  verdict. 
"When  committed  his  bail  is  exonerated,  or  if  money  is  depos- 
ited instead  of  bail,  it  must  be  refunded  to  the  defendant."' 

It  }nay  be  conceded  that  on  a  conviction  by  verdict  of  a 
felony,  not  capital,  it  is  in  the  discretion  of  the  court  to  order 
the  defendant,  when  on  bail,  into  the  custody  of  the  proper 
officer.  But  when  the  court  does  so  order  him  into  the  cus- 
tody, he  orders  him  there  to  be  kept  by  the  ollleer  until  judg- 
ment is  pronounced,  and  if  there  can  be  any  admission  to  bail 
it  must  be  discretionary  with  the  court,  and  not  a  matter  of 
right  to  the  defendant.  There  is  nothing  in  section  1272  in 
conflict  with  this.  According  to  that  section  tli»!re  is  one  case 
Avhich  is  not  bailable  after  conviction  —  that  is,  after  conviction 
of  an  offense  punishable  with  death — one  case  where,  after 
conviction  and  api)eal  taken,  bail  is  allowed  as  a  matter  of 
right,  wiiich  is  the  case  of  an  appeal  from  a  judgment  impos- 
ing a  line  only.  In  all  other  cases  than  those  above  mentioned, 
Avhere  the  defendant  has  been  convicted  and  has  appealed 
from  the  judgment,  bail  is  allowed  at  the  discretion  of  tlie  tri- 
bunal granting  it. 

It  may  be  questioned,  when  reading  sections  HOG,  1271  and 
1272  together,  and  comparing  each  section  with  the  other, 
whether  bail  is  allowed  in  the  class  of  cases  last  mentioned  in 
section  1272,  intermediate  the  verdict  and  an  appeal,  if  it  is 
allowable  at  all,  it  must  be  as  a  matter  of  discretion.  We 
think  it  settled  law  in  this  state  by  the  judgments  of  the  court 
in  E,ii  parte  Voll,  41  Cal.,  29;  lu  parte  Marls,  4!>  Cal.,  OSCt; 
£x  parte  fSiaallman,  54  Cal.,  35,  and  raqAc  v.  2lardall,  51) 
Cal.,  3S0,  that  this  court  ought  not  to  admit  to  bail  after  a 
verdict  of  guilty,  unless  when  circumstances  of  extraordinary 
character  had  intervened  since  the  conviction.  JVo  such  cir- 
cumstances are  made  to  api)ear  here. 

We  add  here,  in  explanation  of  the  foregoing,  that  there  can 
be  conviction  in  other  modes  than  by  the  vei'dict  of  a  jury. 
Conviction  can  be  by  plea  of  guilty  and  in  the  other  modes 
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mentionctl  in  section  089  above  cited.  T)iit  in  all  these  modes 
conviction  takes  place  before  jiid<j;nient,  except  in  the  last  mode 
mentioned  in  section  OS!),  and  in  that  it  will  be  observcul  that 
a  jnrv  is  waived,  and  the  trial  is  by  the  court,  in  a  case  which 
(loos  not  amount  to  i'elony.  The  words  "conviction"  anil 
••convicted  "'  may  signify  either  of  these  modes. 

Fi'din  tlie  foreg()in.u;  it  follows  that  the  defendants  should 
not  1)0  admitted  to  bail,  and  their  application  is  therefore  de- 
nied, and  the}'  are  remanded  to  the  custody  of  the  oificer. 

So  ordered. 

AVe  concur:  McKke,  J. ;.Iloss,  J.;  Moi£Hist)N,  C.  J. 


i  t. 


RoilKRTS    KT   AL.    V.    TuK  StATE.* 

(31  Kan.,  lol.) 

Bau.:  Bond  taken  in  excess  of  order  of  court,  void. 

B.\n-  TAKEN  BY  SnERIFP  IX  EXCESS  OF  AMOUNT   DIRECTED  BY  COURT,  VOID. 

Wlu'ie  the  district  court  directs  bail  to  bo  taUcn  in  the  penalty  of 
^l.iJOO,  and  tiio  slicrilF  re(|nircaand  accepts  from  the  principal  and  liis 
sureties  a  bond  in  tlie  sum  of  ^l.'J.W,  tiie  liond  is  utterly  void,  as  the 
sheriir  is  oidy  authorized  to  re<|uire  bail  in  such  an  amount  as  is  di- 
rected by  the  court.  The  provisions  of  section  154  of  the  Criminal  Code 
do  not  apply  to  such  a  case. 

Error  from  Marion  District  Court. 

Sedfjwich  cfi  Kellogg,  for  plaintiffs  in  error. 

Frank  J)o,sfcr  and  T.  A.  Bogle,  for  defendant  in  error. 

ITouTON,  C.  J.  Action  brought  ]\rarch  10,  ISS'2,  upon  an  al- 
leged forfeited  recognizance  executed  to  discharge  C.  F.  Roberts 
from  custody,  charged  with  having  committed  robbery  in  Mar- 
ion county.  A  copy  of  the  recogni/;ince  was  attached  to  the 
petition,  and  it  was  averred  therein  that  the  amount  of  the  re- 
cognizance was  §1,250.  On  February  23,  1884,  when  the  action 
Avas  being  tried,  it  was  disclosed  that  the  order  of  the  court 
iixed  the  recognizance  at  81, '^00.  Thereupon  the  ])etition  was 
amended,  and  the  recognizance  set  out  and  avei'rcd    to  be 

1  Stiti  note. 
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$1,200  only.  The  action  was  flicn  continued,  l^pon  the  final 
trial  of  the  case,  the  defendants  below  introduced  evidence 
tondinfr  to  sliow  that  the  recognizance  required  of  C.  F.  Rob- 
erts by  the  slieriir,  and  executed  by  the  defendants,  was  for 
the  suui  of  sl,2r)i),  and  tiiat  this  was  the  only  recotrnizanco 
ever  sign(Hl  in  the  case.  The  defendants  also  requested  the 
court  to  instruct  tlie  jury  in  substance  as  follows: 

"  That,  as  the  recognizance  in  the  criuiinal  action  against  C. 
F.  "Roberts  was  fixed  by  the  district  court  of  .Marion  county  at 
$1,200,  the  sheritf  had  no  authority  to  require  of  said  Roberts 
a  recognizance  for  any  larger  sum  than  ordered  by  the  court; 
that  if  they  believed  from  the  evidence  the  recognizance  sued 
on  was  recpiiicMl  of  the  defendants  below,  and  executed  by 
them  for  the  sum  of  81)250,  the  recogniziince  would  be  void, 
and  they  must  lind  for  the  defendants." 

This  instruction  was  refused,  and  the  coui't  charged  the  jury 
"that  it  was  immaterial  whether  the  recognizance!  given  by 
the  defendants  was  for  the  sum  of  8l,2.")(»  or  81,200."  The 
charge  of  the  court  was  erroneous  and  prejudicial  to  the  rights 
of  the  pai'tics  excepting.  In  United  S'nteM  v.  Gahiyteiiiii  Sure- 
ties, 1  Dill.,  4l;5,  it  appeared  that  a  United  States  commis- 
sioner, on  proper  complaint  and  procecilings  before  him,  n;- 
quired  a  person  charged  with  receiving  stolen  property  of 
the  United  States,  knowing  it  to  be  stolen,  to  give  bail  in 
the  sum  of  8">0(>  to  appear  at  the  next  term;  and  the  com- 
missioner at  tlie  same  time,  on  another  charge  of  like  nature, 
required  the  same  ])eraon  to  give  bail  in  the  sum  of  S2'>0  to  ap- 
pear at  the  next  term,  etc.,  and  one  bond  for  sTOO  was  taken. 
The  proper  cognizor  having  failed  to  appear,  the  bond  was  de- 
clared forfeited.  ]\Iiller  and  Dillon,  J  J.,  decided  that  the  bond 
taken  was  a  su'ostantial  departure  from  the  bonds  recpiired  by 
the  commissioner,  and  was  not,  therefore,  obligatory  on  the 
sureties.  See.  also,  Wdvgh  v.  Penj)h\  17  111.,  r>(i.'!;  linrnnfjer 
V.  *Si?a,'e',  27  Tex.,  5.-):);  NMett  v.  State,  G  Te.x.  Ct.  App.,  310; 
State V.  JJiifnin,  22  K  II.,  2t]7. 

Counsel  for  the  state  concede  the  above  authorities  correctly 
state  the  general  rule  applicable  to  recognizances,  but  attempt 
to  evade  the  force  of  these  decisions  bv  referrin"-  to  section 
154:  of  the  Criminal  Code.  They  say  that  the  provisions  of  this 
section  have  made  radical  and  sweeping  changes  in  the  com- 
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Tiionlau' <loctrino  of  recognizances,  both  as  to  tlieir  form  and 
tlio  liability  of  parties  thereto.    This  section  is  as  follows: 

"No  action  upon  u  recognizance  shall  i)e  dofeatcd,  nor  shall 
jiulgnicnt  thereon  be  arrested,  on  account  of  any  defect  of  form, 
omission  of  recital,  condition  of  undertakini^  therein,  neglect  of 
the  clerk  or  magistrate  to  note  or  record  the  default  of  any 
principal  or  surety  at  the  term  or  time  when  such  default  shall 
happen,  or  of  any  other  irregularity,  so  that  it  be  made  to 
appear  that  the  defendant  was  legally  in  custc  ly,  charged  with 
a  pui)lic  oil'ense,  that  ho  was  discharged  thci'elVoin  by  reason 
of  the  giving  of  the  recognizance,  and  thai  it  can  be  ascer- 
tained from  the  recognizance  that  the  suielies  uiiderlook  that 
the  defeiidjiMt  siiould  appear  before  a  court  or  uiagislrate  for 
oxainination  or  trial  for  such  oU'ense." 

Wo  think,  however,  that  the  statute  does  not  iipply  to  such 
a  case  as  the  present.  The  recognizance  is  not  deicctive  on  ac- 
count of  foi-ni,  omission  of  recital,  condition  of  undertaking, or 
for  the  neglect  of  any  clerk  or  magistrate,  or  for  any  other  ir- 
regularity. It  is  more  than  defective  or  irregular;  it  U  utterly 
mid.  Tlie  recognizance  is  a  substantial  dijparlui'e  from  the 
bond  rc(]uired  by  the  district  court.  ''  JJonds  to  secure  the  ap- 
pearance of  a  person  charged  with  crime  must  be  taken  and 
executed  in  pursuance  of  the  order  of  the  proper  court  or  olli- 
cer."     U.  iS.  V.  Golddehi's  Saretteii,  .stiin-a. 

In  Indiana  the  statute  provides  that: 

"No  recognizance,  undertaking  or  bond  taken  in  any  crmi- 
inal  proceeding  shall  be  void  for  want  of  form  or  of  substance, 
or  for  omission  of  any  I'ecital  or  condition,  or  because  the  same 
was  entered  into  on  Sunday;  nor  shall  the  principal  or  surety 
i)e  discharged,  but  the  principal  and  sui-ety  sliall  be  bound  by 
such  recognizance,  undertaking  or  bond  to  the  full  extent  con- 
templated by  the  law  requiring  the  same,  and  the  sureties  to 
the  amount  s|)ecitied  in  such  recognizance,  undertaking  or 
bond.  And  no  action  upon  such  recognizance,  undertaking 
or  bond  shall  be  defeated  for  any  want  of  form  or  substance,  or 
for  the  omission  of  any  recital  or  condition,  or  because  the  same 
was  entered  into  on  Sunday,  or  for  the  neglect  of  the  clerk  to 
indorse  or  record  it ;  but  the  recognizors  shall  be  bound  thereby 
to  the  full  extent  specilied  therein.  A  recognizance  may  be 
ri'corded  after  execution  has  been  awarded." 
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The  supreme  court  of  that  state,  in  State  v.  Wlniilnfjcv,  si 
Ind.,  51,  in  referriii<,'  to  this  statute,  says  that  "a  recognizance 
taken  by  a  court  without  jurisdiction,  or  by  an  ollicer  without 
authority,  is  void."  Tlie  sheriff  was  bound  to  pursue  his  au- 
thority strictly,  and  wlien  he  departed  from  it  and  required 
bail  in  excess  of  tlie  order  of  the  district  court,  ho  acted  witii- 
out  autlioi'ity,  and  tlie  recognizance  was  as  void  as  if  he  had  no 
autlioi'ity  whatever  to  require  bail.  Waugh  v.  J\oj>/e,  mjira. 
None  of  the  decisions  of  tliis  court,  construing  section  154  of 
tlie  (^rimiual  Code,  are  in  conflict  with  tliis  conclusion.  Tlie 
other  questions  presented  in  the  briefs  need  not  be  noticed. 

The  judgment  of  tlie  district  court  will  be  reversed  and  the 
cause  remanded  for  a  new  trial. 

(All  the  justices  concurring.) 

Note.— In  The  State  v.  Soiidriettc,  105  Ind.,  300,  which  was  a  suit  by  tlio 
state  of  Indiana  uiion  a  forfoited  rccoKnizanoo,  cxecuti'd,  as  alleged,  by  the 
appellees,  Cliailes  11.  and  Eliare  Sondriette,  it  was  alleged  by  tlie  state  in 
its  conii)Iaint  herein  that  on  the  22d  day  of  August.  1885,  the  ajjpellee  Charles 
II.  Sondriette,  luiviii:'-  theretofore  been  charged  at  Knox  county,  Indiana, 
with  having  oLtained  {.oods  under  false  pretenses,  upon  adidavit  liled  before 
John  Wilhehn,  mayor  of  the  city  of  Vincennes,  in  such  county,  and  liaving 
been  duly  arrested  l>y  tl  e  marshal  of  such  city  on  a  warrant  issued  by  the 
mayor  on  sucii  cliarge,  iie,  with  the  other  appellee,  executed  to  the  state  of 
Indiana  the  recognizance  for  his  appearance  before  such  mayor,  in  tiie  words 
and  figures  following,  to  wit:  (Hero  is  set  out  the  recognizance,  which  runs 
to  the  city  of  Vincennes  instead  of  to  the  state  of  Indiana.) 

And  the  state  further  said  that  there  was  a  clerical  error  in  the  making  of 
said  bond,  in  this:  tiiat  from  such  bond,  as  tlrawn,  it  appeared  that  the  ap- 
pellees were  Ixnmd  unto  the  city  of  Vincennes  to  answer  the  charge  of  hav- 
ing violated  a  city  ordinance;  that  such  bond  should  luive  read:  "Bound 
unto  the  state  of  Indiana  to  answer  the  cliarge  of  having  obtained  goods 
under  false  pretenses,"  as  that  was  really  the  charge  the  appellee  Charles  11. 
Soudriette  was  arrested  upon,  and  the  charge  for  which  such  bond  was  given 
for  his  appearance  before  said  mayor,  at  said  time,  "  whereby  a  right  of 
action  has  accrued  unto  the  state  of  Indiana  on  said  bond;  and  it  prays 
judgment  in  the  sum  of  $100." 

Howk,  J.,  delivering  the  opinion  of  the  court,  says:  "From  the  fore- 
going suininary  of  the  facts  stated  in  the  states  complaint,  in  the  cause  now 
before  us,  it  is  manifest  that  the  question  for  our  decision,  as  the  cause  is 
nowhere  presented,  maybe  thus  stated:  May  the  stjite,  upon  the  facts 
stated  and  admitted  to  be  true,  recover  upon  the  forfeited  recognizance  set 
out  in  the  complaint,  notwithstanding  the  singular  and  extensive  "clerical 
errors"  therein?  Under  the  jeofail  provisions  of  our  Civil  Code,  we  are  of 
opinion  that  this  question  must  be  answered  in  the  afliimative." 

In  People  ex  rel.  Van  Akcn  v.  Millham  and  others,  100  N.  Y.,  273,  it  is  held 
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that  wlicre  one  arrested  on  a  diarge  of  bastardy  lias  given  the  bond  for  ap- 
pearance required  by  1  Revised  Statntes,  chapter  20,  title  6,  section  13,  and 
after  examination  is  ',)egua  the  hearing  is  adjourned,  his  sureties  are  liable 
if  lie  does  not  appear  on  the  adjourned  day. 

It  soeins  that  a  different  rule  might  apply  when,  before  the  coininence- 
ment  of  the  examination,  a  postponement  to  a  later  day  is  made.     Id. 

In  Iloliaea  v.  The  State,  17  Neb.,  73,  it  is  lielil  that  a  criminrl  recognizance 
requiring  a  person  who  has  been  charged  with  the  commission  of  felony, 
and  held  to  bail  by  an  examining  magistrate,  to  appear  before  the  district 
court,  on  a  day  certain,  to  answer  the  charge  preferred  against  him,  in  a 
sufficient  compliance  with  section  307  of  the  Nebraska  Criminal  Code,  if  the 
date  fixed  in  the  recognizance  for  tlie  appearance  of  the  accused  is  in  fact 
the  first  day  of  the  next  term  of  said  court. 

A  recognizance  taken  by  an  examining  magistrate,  and  signed  by  all  the 
obligors,  is  sufticient,  and  will  bind  all,  whether  their  names  are  entered  in 
tlie  boily  of  the  bond  or  not,  provided  it  complies  with  the  law  in  other 
respects. 

A  demurrer  admits  all  allegations  of  the  pleading  to  which  it  is  made,  and 
if  an  exhibit  attaciied  to  a  pleading  is  not  "  made  a  part "  tliei'eof,  the  plead- 
ing will  yet  be  held  good  on  demurrer,  if  the  facts  stated  therein,  including 
the  giving  of  the  instrument,  are  suflicient  to  constitute  a  cause  of  action. 

Where  a  county  judge,  acting  as  an  examining  magistrate,  requires  the 
accused  to  enter  into  a  recognizance  for  his  appearance  at  the  next  term  of 
the  district  court,  and  such  recognizance  is  given,  with  sureties  which  are 
api)roved  by  such  county  judge,  the  indorsement  of  such  approval  upon  the 
recognizance  is  not  required  to  be  attested  by  the  seal  of  the  county  judge. 


IIanawalt  v.  Tin:  State.^ 

(C4  Wis.  84.) 
Bastardy  :  Evidence  —  Practice. 


1.  Bastardy  —  Likeness  of  child  to  defendant. —  In  bastardy  proceed- 

ings the  bastard  child  may  not  be  exhibited  to  the  jury  for  the  purpose 
of  showing,  by  its  likeness  to  the  defendant,  its  paternity. 

2.  Improper  COMMENTS  BY  COUNSEL. —  The  trial  court,  although  allowing 

tlie  bastard  child  to  be  exiiibited  in  evidence,  ruled  that  no  comments 
should  be  made,  but  counsel  for  the  state,  in  his  argument,  comments  d 
upon  certain  resemblances  between  the  child  and  the  defendant  to 
which  attention  had  not  been  called  when  the  chiM  was  present.  ILld, 
that  such  comments  were  impioper,  and,  in  the  absence  of  any  direc- 
tion to  the  jury  to  disregard  them,  might  be  ground  for  the  rf  versul 
of  a  judgment  against  the  defendant. 


1  See  note. 
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Error  to  the  Circuit  Court  for  Waupaca  County. 

G.   W.  Oate,  for  tlie  plaintiff  in  error. 

L.  F.  Frisbij,  attorney-general,  for  the  defendant  in  error. 

Tayi.ok,  J.  This  was  an  action  to  charge  the  jilaintiff  in  .  ; 
with  the  sujipoi't  and  maintenance  of  a  bastard  child.  On  tiie 
trial  in  tlie  circuit  couii  the  state  was  permitted,  against  the 
objection  of  tiic  plaintiff  in  error,  to  bring  into  court,  and  ex- 
hibit to  the  jurors  for  their  inspection,  as  evidence  in  the  case, 
the  child  of  which  he  was  charged  with  b(;ingthe  father;  such 
child  then  being  less  than  one  year  old.  This  is  assigned  as 
error  in  this  court.  The  plaintiff"  also  assigns  as  error  that  the 
counsel  for  the  state  was  permitted  to  comment  to  the  jury 
and  draw  their  attention  to  the  alleged  similarity  of  the  ears 
of  the  child  to  the  ears  of  the  i)laintiff  in  error,  as  well  as  to  the 
ears  of  the  plaintiff's  father,  who  was  also  in  court,  and  in  the 
presence  of  the  jury,  the  child,  at  the  time,  being  absent.  Upon 
the  question  of  the  propriety  of  exhibiting  the  child  to  the 
jury  as  evidence  in  cases  involving  its  paternity,  the  decisions 
of  the  courts  are  not  in  harmony.  In  JS^orth  Carolina  the  su- 
premo court  of  that  state  hold  that  such  exhibitions  may  prop- 
erly be  made,  ^qh  State  %'.  WaodrvJ",  07  X.  C,  S[);  State  i: 
Bn'tt,  78  X.  C.,43!);  Warliclc  v.  W/u'ic,  70  X.C,  175;  nml  Stat, 
V.  Bowles,  7  Jones,  Law  (X.  C),  57!.>.  The  same  was  he'd  by 
the  supreme  court  of  Iowa  in  State  v.  Siirit/i,  54  Iowa,  104.  Ju 
this  last  case  the  child  was  over  two  years  old;  but,  in  the  ca.^o 
of  State  c.  JJarifa/i/i,  48  Iowa,  43,  the  same  court  held  it  was 
improper  to  exhibit  to  the  jury  a  child  only  three  months  old. 
In  F(/di/  V.  0'n(>/,  4  Allen,  435;  Jone.^  v.  Jones,  45  Md.,  144: 
Kenistoti  V.  Hove,  10  Me.,  38,  the  courts  hold  that  testimony  ol 
witnesses  that  the  child  looks  like  or  resembles  in  appearand 
the  person  charged  to  be  the  father  is  not  admissible;  and  in 
lieUri  i\  State,  33  Ind.,  187,  and  liisl'  v.  State,  I'J  Ind.,  152,  it 
was  held  error  to  permit  the  prosecution  to  give  the  child  in 
evidence,  so  that  the  jury  might  compare  it  with  the  defend- 
ant, who  was  present  in  court. 

In  the  DoiKjluH  Ca.se,  Lord  ]\Iansfield  is  reported  as  saying; 
"I  have  always  considered  likeness  as  an  argument  of  a  child's 
being  the  son  of  a  parent;  and  the  rather  as  the  distinction 
between  individuals  in  the  human  species  is  more  discernible 
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tlmn  ill  other  animals.  A  man  may  survey  ten  thousand  peo- 
ple before  he  sees  two  faces  perfectly  alike,  and  in  an  army  of 
a  hundred  thousand  men  every  one  may  be  known  from  an- 
other. If  there  should  be  a  likeness  of  feature,  there  may  be  a 
(liscriininancy  of  voice,  a  difference  in  the  gestures,  the  smile, 
and  various  other  things,  whereas  a  family  likeness  runs  gen- 
(>rally  through  all  these,  for  in  everything  there  is  a  resem- 
..i;iiice;  as  of  features,  size,  attitude  and  action."  This  language 
attributed  to  Lord  Mansfiehl  is  taken  from  Wills  on  Circum- 
stantial Evidence,  91  (M  ed.,  113;  5tli  Am.  ed.,  117).  This  au- 
thor, on  the  next  page,  says  that  in  a  Scotch  case,  when  the 
question  was  who  was  the  father  of  a  certain  woman,  an  alle- 
iration  that  she  had  a  stron"'  resemblance  in  the  features  of  the 
face  to  one  of  the  tenants  of  the  alleged  father  was  held  not  to 
be  I'clevant,  as  being  too  much  a  matter  of  fancy  and  of  opin- 
ion to  form  a  material  article  of  evidence.  In  the  case  of  Jones 
0.  Jones,  1:5  Md.,  IGl,  the  learned  judge  who  wrote  the  opinion 
refers  to  the  language  used  bN'  Lord  Mansfield  in  the  Douglas 
Cane,  and  disapproves  of  it  as  authority,  and  thinks  it  has  not 
been  followed  as  a  precedent  in  the  English  courts;  and  he 
quotes  with  approval  the  language  of  Justice  Heath  in  the 
case  of  Bay  v.  Z>«^,  decided  in  1797.  in  which  the  learned  judge 
stated  to  the  jury  "that  resemblance  is  frequently  exceedingly 
fanciful,  and  he  therefore  cautioned  the  jury  as  to  the  manner 
of  considering  such  evidence."  The  learned  judge  in  the  case 
i)i  Jonei-t  V.  Jones,  sti^>n(,  in  disapproving  of  the  language  used 
l»y  Lord  Mansfield,  says:  "We  all  know  that  nothing  is  more 
notional  in  the  great  majority  of  cases.  What  is  taken  as  a 
iL'seiublance  by  one  is  not  perceived  by  another  with  equal 
knowledge  of  the  parties  between  whom  thf*  resemblance  is 
supposed  to  exist." 

It  should  be  remembered  that  in  the  JhiKjIas  Case,  and  the 
Maryland  case,  the  question  of  parentage  was  as  to  a  person 
who  was  full  grown.  So  that  if  there  is  anything  certain  in 
fiuuily  likeness  it  wouUl  be  fully  developed,  and  if  in  any  case 
such  claimed  likeness  could  be  considered  by  a  jury  in  detei'- 
niining  the  question  of  parentage,  it  would  be  in  a  case  of  that 
kind.  In  the  case  of  Jones  i\  Jones,  the  court  seemed  to  be  of 
the  opinion  that,  "when  the  parties  are  before  the  jury,  and 
they  can  make  the  coirparison  for  themselves,  whatever  re- 
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semblance  is  discovered  may  be  a  circumstance,  in  connection 
with  others,  to  be  considered."  In  any  case  this  kind  of  evi- 
dence is  inherently  unsatisfactory,  as  it  is  a  matter  of  general 
knowledge  that  different  persons,  with  equal  opportunities  of 
observation,  will  arrive  at  different  conclusions,  even  in  tlie 
case  of  mature  persons,  when  a  family  likeness  will  be  fully 
developed  if  there  be  any.  And  when  applied  to  the  immature 
child  its  worthlessness  as  evidence  to  establish  the  fact  of  par- 
entage is  greatly  enhanced,  and  is  of  too  vague,  uncertain  and 
fanciful  a  nature  to  be  submitted  to  the  consideration  of  a  jury. 

The  learned  author  of  "  Beck's  Medical  Jurisprudence  "  says: 
"It  has  been  suggested  that  the  resemblance  of  a  child  to  the 
supposed  father  might  aid  in  deciding  doubtful  eases.  This, 
however,  is  a  very  uncertain  source  of  reliance.  We  daily  ob- 
serve the  most  striking  differences  in  physical  traits  between 
parent  and  child,  while  individuals  born  in  different  parts  of  the 
globe  have  been  mistaken  for  each  other.  And  even  as  to  malfor- 
mations, although  some  remarkable  resemblances  in  this  respect 
have  been  noticed  between  father  and  child,  yet  we  should 
act  unwisely  in  relying  too  much  on  them.  There  is,  however, 
a  circumstance  connected  with  this,  which,  when  present,  should 
certainly  defeat  the  presumption  that  the  husband  or  paramour 
is  the  father  of  the  child,  and  that  is  when  the  appearance  of 
the  child  evidently  proves  that  its  father  must  have  been  of  a 
different  race  from  the  husband  or  ])aramour,  as  when  a  mu- 
latto is  born  of  a  white  woman  whose  husband  is  also  white,  or 
of  a  black  woman  whose  husband  is  a  negro."  In  a  case  where 
the  question  of  race  is  concerned,  the  child  may  be  exhibited 
for  the  purpose  of  showing  that  it  is  or  is  not  of  the  race 
of  its  alleged  father.  ]Vadk'k  v.  White,  76  N.  C,  175.  In  a 
case  like  the  one  at  bar,  we  think  no  exhibition  should  be 
made. 

Justice  Lyon,  in  the  case  of  WaMum  v.  21.  cC  L.  W.  12.  Co., 
59  Wis.,  3G4-370,  says:  "To  allow  jurors  to  make  up  their 
verdict  on  their  individual  knowledge  of  disputed  facts  mate- 
rial to  the  case,  not  testified  to  by  them  in  court,  or  upon  their 
private  opinions,  would  be  most  dangerous  and  unjust.  It 
would  deprive  the  losing  piirty  of  the  right  of  cross-examina- 
tion and  the  benefits  of  all  the  tests  of  credibility  which  the  law 
affords.    Besides,   the  evidence  of    such   knowled<re  or  the 
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fi-ounds  of  such  opinions  cannot  be  preserved  in  a  bill  of  ex- 
ceptions or  questioned  on  appeal.  It  would  make  each  juror  the 
absohitc  judge  of  the  accuracy  and  value  of  his  own  knowl- 
edge or  opinions,  and  compel  the  appellate  court  to  affirm 
jiidginents  on  the  facts  when  all  the  evidence  is  before  it,  and 
there  is  none  whatever  to  support  the  judgment."  This  reason- 
ing clearly  shows  the  impropriety  of  permitting  the  jury  to 
base  their  judgment,  in  whole  or  in  part,  upon  their  inspection 
of  the  child  exhibited  to  them  in  court.  If  the  child  itself, 
when  presented  to  the  jury  for  inspection,  is  or  may  be  evi- 
dence tending  to  prove  its  parentage,  then  this  court  upon  ap- 
peal could  not  reverse  their  verdict,  although  the  written  bill 
of  exceptions  entirely  fail  to  support  such  verdict,  for  the  rea- 
son tiiiit  this  court  would  not  have  before  it  all  the  evidence  in 
the  case  upon  which  the  jury  acted. 

Tlio  learned  attorney -general  says  the  bill  of  exceptions  does 
not  show  that  the  child  was  exhibited  to  the  jury  as  evidence 
in  the  case.  In  this  he  appears  to  be  mistaken,  as,  in  the  part 
of  the  bill  of  exceptions  which  follows  the  reporter's  notes  of 
the  evidence,  it  is  clearly  stated  that  "  in  course  of  the  trial 
the  i)laintiff  produced  in  court  the  child  claimed  to  have  been 
begotten  by  the  defendant,  and  proi)osed  to  exhibit  the  same 
to  the  jury  as  evidence  that  it  was  the  defendant's  child. 
The  defendant  objected,  and  the  court  ruled  that  the  child 
might  be  exhibited  in  evidence,  but  that  no  comments  should 
be  made."  This  statement,  it  will  be  seen,  is  made  a  part  of 
the  bill  of  exceptions. 

The  comments  made  by  the  counsel  for  the  state  to  the  jury 
in  his  ai'gument,  calling  the  attention  of  the  jury  to  a  pecul- 
iarity of  the  ears  of  the  defendant  and  of  his  father,  and  his 
assertion  that  the  child  had  the  same  peculiarity  as  to  the  ears, 
in  the  absence  of  the  child,  and  without  its  appearing  that  the 
attention  of  the  jury  had  been  before  called  to  such  alleged 
peculiarity  of  the  ears  of  the  child,  the  defendant  or  his  father, 
were  higlily  improper  and  were  likely  to  prejudice  the  rights 
of  the  defendant.  This  impropriety  on  the  part  of  the  prose- 
cuting attorney  might,  in  itself,  be  sufficient  ground  for  a 
reversal  of  the  judgment,  in  tlie  absence  of  any  direction  on 
tliu  i)art  of  the  presiding  judge  to  the  jury  to  disregard  en- 
tirely the  statements  so  made  by  the  counsel,  and  a  clear  state- 
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raent  to  the  jury  by  sikIi  judge  of  the  impropriety  of  such 
comments  on  the  part  of  tlie  counsel  in  his  argument. 

For  the  errors  in  permitting  the  cliikl  to  be  exhibited  to  the 
jury  as  evidence  in  the  case,  tending  to  prove  its  paternity, 
and  on  account  of  the  impropriety  of  the  counsel  for  the 
prosecution  in  calling  the  attention  of  the  jury  to  the  alleged 
l)oculiarity  of  the  child's,  the  defendant's,  and  his  father's  ears, 
as  above  set  forth,  the  judgment  of  the  circuit  court  must  be 

I'eversed. 

n,l  the  Court  —  The  judgment  of  the  circuit  court  is  reversed, 
and  the  cause  is  remanded  for  a  new  trial. 

^ot-R.— Right  of  defendant  to  have  relatrix  examined—  Waiver.—  One 
against  whom  bastardy  proceedings  are  instituted  has  a  right  to  insist  that 
the  relatrix  shall  be  present  and  her  examination  reduced  to  writing;  but 
this  is  a  right  that  may  be  waived,  and  where  he  goes  to  trial  without  mak- 
ing any  effort  to  have  the  relatrix  present,  he  will  be  deemed  to  have 
waived  such  right.     Unruh  v.  The  State  ex  rel  Baum,  105  Ind.,  117. 


In  ri'  Wiikki-kr.' 


(34  Kan.,  96.) 

Bastardy:  Constitutional  law  —  Iiiij>rinoi)mc)it  for  debt  — Object  of  jwose- 
cution  —  Imprisonment  to  enforce  judgment  for  maintenance  of  child  — 
Plaint. 

1.  Imprisonment  for  debt. —  The  provision  of  the  constitution  declaring 

that  "  no  person  shall  be  imprisonetl  for  debt  except  in  cases  of  fraud  " 
api)Hes  only  to  liabilities  arising  upon  contract. 

2.  Bastardy  —  OWECT  of  prosecution.— Tlie  purpose  of  a  proceeding  in 

bastardy  is  to  compel  the  father  of  the  illegitimate  chile'  to  assist  in 
supjjorting  the  fruit  of  his  immoral  act,  and  to  indemnify  the  public 
against  the  burden  of  supporting  the  child. 

3.  Imprisonment  to  enforce  jlu(jmk.nt  for  maintenance  op  cmi.i).— 

The  charge  uf  maintenance  and  educalion  wliidi  tlie  father  of  lui  ille- 
gitimate child  may  be  adjudged  to  pay  .mder  the  bastardy  act  is  not  a 
debt  in  the  sense  in  which  that  term  is  used  in  the  jirovision  of  the 
constitution  forbidding  imprisonment  for  debt. 

4.  Statute  not  unconstitutional.  —  Tiiat  portion  of  the  act  which  pro- 

vides th.at  the  defendant,  if  hi'  be;  in  custody,  sliall  be  roijuired  to 
secure  the  payment  of  the  judgment  rendered  against  him  by  goinl 
and  sufficient  securities,  and,  in  case  of  default,  that  he  shall  be 
committed  to  jail  until  the  security  is  given,  is  not  in  conflict  with 
section  1(>  of  article  2  of  tht;  constitution. 

1  See  note. 
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JoiiNSTox,  J.  This  is  an  application  for  a  writ  of  haheaa 
corpus  by  George  II.  Wheeler,  in  which  he  alleges  that  he  is 
illegally  deprived  of  his  liberty  by  the  sher  If  of  Erown  county. 
The  petitioner  was  charged  by  Ida  E.  Robbins,  an  unmarried 
woman,  with  being  the  father  of  a  bastard  child  of  which  she 
was  pregnant,  and  at  a  trial  in  the  district  court  a  jury  found 
him  to  be  the  father  of  such  child,  and  he  was  adjudged  by  the 
co'irt  to  pay  to  the  relatrix,  Ida  E.  Robbins,  for  the  support  of 
the  child,  the  sum  of  $1,000  in  twenty  equal  instalments  of 
?(50  each.  It  was  also  adjudged  that  he  should  secure  the 
payment  of  the  Sl,OUO  by  good  and  sufficient  sureties  to  be 
aj)prove;l  by  the  clerk  of  the  court,  and  in  default  thereof  that 
he  should  be  committed  to  the  jail  of  Brown  county.  The 
return  made  by  the  sheriff  shows  that  the  petitioner  has  failed 
to  comply  with  the  judgment  of  the  court,  and  that  he  is  now 
held  by  virtue  of  a  commitment  issued  upon  such  judgment. 
The  petitioner  alleges  that  his  restraint  is  illegal,  for  the  reason 
that  the  several  provisions  of  the  bastardy  act  which  provide 
for  imprisonment  are  in  violation  of  section  IG  of  the  bill  of 
rights  in  the  constitution,  which  is  that  "  no  person  shall  be 
imprisoned  for  debt  except  in  cases  of  fraud."  That  part  of 
the  bastardy  act  which  ))rovides  for  the  enforcement  of  the 
judgment  of  the  court  reads  as  follows: 

"Sec.  13.  Such  court  shall,  on  finding  or  confession,  render 
such  judgment  and  ma-:e  such  orde^'  as  may  seem  just  for 
securing  the  maintenance  and  education  to  such  ciiild,  by  the 
annual  payment  to  the  mother,  or,  if  she  bo  dead,  or  an  im- 
proper person  to  receive  the  same,  to  such  other  person  as  the 
cuui'i  may  direct,  and  of  such  sum  or  sums  of  money  as  the 
court  may  onler,  payable  ut  such  time  or  times  as  may  be 
ailjudged  proper.  The  judgment  shall  specify  the  terms  af 
payment,  and  shall  require  of  such  defendant,  if  he  be  in  cus- 
tody, to  secure  the  paynu>nt  of  such  judgment  by  good  and 
sulliciont  sureties';  or,  in  default  thereof,  he  shall  be  committed 
to  jail  ui\Ul  such  security  be  given." 

It  is  urpMl  in  behalf  of  the  petitioner  thatthisand  other  sec- 
tions of  the  act  that  provide  for  commitment  to  the  county  jail 
cv>me  within  the  prohibition  of  the  constitution  above  quoted. 
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We  think  not.  There  are  many  forms  of  liability  that  do  not 
constitute  a  debt  in  the  technical  and  legal  sense  of  that  term. 
Imprisonment  for  debt  as  here  used  has  a  well-defined  mean- 
ing, and,  as  has  been  repeatedly  decided,  applies  only  to  liabili- 
ties arising  upon  contracts.  JleCool  v.  Slutc,  23  Ind.,  120; 
Ee  rc'I.  Bminan  v.  Cotton,  U  111.,  414;  Lowei'  v.  Wallick,  25 
Ind.  08;  Dixon  v.  State,  2  Te.x.,  481;  Ifusser  v.  Stewart,  21 
Ohio  St.,  353;  IJiiwes  v.  Coohseij,  13  Ohio,  242;  Moore  v. 
Green,  73  N.  C,  304;  Er  parte  Cottrell,  13  Neb.,  193.  The 
charge  of  maintenance  and  education,  while  it  is  in  the  nature 
of  a  civil  obligation  and  imposed  in  a  proceeding  which  is 
essentially  civil,  though  criminal  in  form,  is  not  based  upon 
contract,  either  express  or  implied.  It  is  the  duty  of  the 
father  to  make  i)rovision  for  the  support  of  his  illegitimate  off- 
spring. To  compel  him  to  assist  in  the  maintenance  of  the 
fruit  of  his  immoral  act,  and  to  indemnify  the  public  against 
the  burden  of  supporting  the  child,  is  the  purpose  of  the 
proceeding  in  bastardy. 

In  Musser  v.  Stewart,  sttpra,  it  is  decided  that "  a  proceeding 
in  bastardy  is  not  a  suit  to  recover  a  sum  of  money  owed  from 
the  defendant  to  the  complaining  party.  The  liability  sought 
to  be  enforced  is  not  founded  upon  contract,  express  or  im- 
plied, but  originates  in  the  wrongful  act  of  the  defendant, 
against  the  consequences  of  which  the  statute  is  designed  to 
protect  the  public."  In  Ex  parte  Cottrell,  13  Neb.,  193,  it  is 
said  that  "the  proceeding  is  properly  a  police  regulation 
requiring  the  putative  "father  to  furnish  maintenance  for 
the  support  of  his  child,  and  to  indemnify  the  public  against 
liability  for  its  support.  The  sum  ciiarged  against  the  peti- 
tioner is  not  a  debt  in  the  sense  in  which  that  word  is  used  in 
the  constitution."  In  Lower  v.  Wallick,  25  Ind.,  G8,  it  was 
expressly  ruled  that  the  payment  of  money  compelled  by  the 
statute  for  the  support  of  an  illegitimate  child  is  not  in  the 
nature  of  a  debt  due  upon  contract,  and  that  the  provision  in 
the  constitution  forbidding  imprisonment  for  debt  except  in 
cases  of  fraud  applies  only  to  debts  arising  ex  contractu. 

The  only  cases  brought  to  our  notice  holding  a  contrary 
doctrine  are  fJf/ers  v.  State,  20  Ind.,  47,  and  Holmes  v.  State,  2 
G.  Crreene,  501.  In  Lower  v.  Wallick,  25  Ind.,  68,  the  supreme 
court  of  Indiana  expressly  overruled  the  first  of  these  cases,  and 
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the  second  has  been  referred  to  and  disapproved  in  JEx  2)arte 
Cotti'cU,  1.''  Xeb.,  193,  and  in  Dncer  v.  WalUck,  supra.  The 
statute  docs  not  assume  that  the  rehition  of  debtor  and 
creditor  exists  between  the  father  and  mother  of  the  iUegiti- 
mate  chihl.  As  has  been  seen,  the  char<^e  of  maintenance  and 
education  is  not  a  debt  due  to  the  mother,  nor  is  the  money 
secured  to  be  paid  intended  directly  for  her  benelit,  but  it  is 
ratlier  for  the  benefit  of  the  child,  and  to  save  the  public  from 
the  burden  of  its  support. 

The  further  objection  is  made  to  the  validity  of  the  statute, 
that  where  the  father  is  unable  to  comply  with  the  order  of 
the  court,  as  the  petitioner  here  claims  to  be,  the  period  of 
imprisonment  miglit  continue  an  unreasonable  length  of  time. 
This  objection  is  answered  by  the  limitation  found  in  section 
14  of  the  act  in  question,  where  the  legislature  has  determined 
what  is  a  reasonable  time,  and  has  provided  that  "  no  person 
adjudged  to  be  the  father  of  a  bastard  shall  be  imprisoned  for 
any  failure  to  comply  with  any  order,  direction  or  judgment  of 
a  court  or  justice  for  a  term  exceeding  one  year."  If  the  tes- 
timony did  not  warrant  the  judgment  that  was  rendered  by 
the  court  against  the  petitioner,  ho  should  have  prosecuted  a 
proceeding  in  error  instead  of  in  Jiaheas  corpus. 

It  is  next  suggested,  rather  than  urged,  that  the  act  is  in  con- 
flict with  section  IG  of  article  2  of  the  constitution ;  that  the 
title  of  the  act  is  not  sufficiently  comprehensive  to  embrace  a 
punishment  by  imprisonment  for  failure  to  provide  for  the 
maintenance  of  the  child  in  accordance  with  the  judgment  of 
the  court.  The  title  of  the  act  is  broad  and  comprehensive, 
and  fairly  includes  the  provisions  objected  to.  It  reads  as  fol- 
lows: "An  act  providing  for  the  maintenance  and  support  of 
illegitimate  children."  The  commitment  of  the  prisoner  to  the 
jail  of  the  county  prescribed  in  the  act  is  only  a  means  of 
making  and  enforcing  a  i)rovision  for  the  maintenance  of  the 
child.  The  naked  judgment,  without  stringent  means  of  en- 
forcement, would  in  many  cases  afford  no  relief  whatever. 

When  the  application  for  a  writ  of  Juiheas  corpus  was  first 
made,  it  appears  that  there  was  no  formal  mittimus  in  the 
hands  of  the  sheriff,  and,  technically,  the  sheriff  had  no  author- 
ity for  his  restraint;  but  since  that  time  the  clerk  of  the  court 
has  issued  a  proper  warrant  of  commitment,  upon  which  he  is 
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now  held.  Trom  the  return  made  by  the  sheriff,  it  appears 
that  tlie  judgment  and  order  of  tlie  court  are  valid,  and  have 
not  been  complied  with  by  tlie  petitioner;  and  even  if  the  offi- 
cer was  without  a  Wiirnint,  or  if  the  process  in  his  hands  was 
void,  the  petitioner  could  not  be  discharged,  but  should  be  held 
until  valid  process  is  obtained. 

The  cjuoition  of  who  shall  pay  for  the  board,  care  and  custody 
of  the  petitioner  during  his  commitment,  raised  by  the  sheriff, 
cannot  be  decided  in  this  proceeding.  The  petitioner  will  be 
remanded. 

(All  the  justices  concurring.) 

Note.—  Who  are  and  whv  are  not  regarded  in  law  as  bastards.—  In 
Miller  v.  Anderson,  43  Ohio  St,,  473,  it  is  held  that  the  natural  father  of  a 
child  cannot  be  held  for  its  support,  under  the  bastardy  act  of  Ohio,  if  the 
mother,  after  the  child  was  begotten  and  during  pregnancy,  contracts  a 
marriage  with  another  man,  who  marries  her  with  full  knowledge  of  her 
condition.    By  such  marriage,  the  man  so  marrjing  consents  to  st.and  in 
loco  parentis  to  such  child  and  is  presumed  in  law  to  be  the  father  of  the 
child,  and  this  presumption  is  conclusive.    Roth  v.  Jacobs,  31  Ohio  St.,  646. 
In  the  latter  case  it  was  held  that,  after  a  woman  pregnant  with  child  had 
filed  her  sworn  complaint  in  bastardy,  charging  the  defendant  with  the  pa- 
ternity of  her  unborn  child,  her  subsequent  marriage  with  another  did  not 
necessarily  work  a  discontinuance  of  the  action,  as  the  court  say  that  it  can- 
not be  conclusively   presumed  that  the   man  who    marries  a  pregnant 
woman  is  the  father  of  the  child.    He  may  not  have  known  that  slie  was  in 
that  condition  when  he  married  her,  and  therefore,  if  born  alive,  it  may  be 
a  bastard.    But  when  a  man  marries  a  woman  with  full  knowledge  of  her 
pregnancy,  he  must  solemnly  and  effectively  acknowledge  the  unborn  child 
to  be  his  own,  and  he  will  be  forever  estopped  from  denying  the  paternity 
of  the  child. 

In  Hairorth  v.  Oill,  30  Ohio  St.,  697,  it  was  attempted  to  make  a  defend- 
ant liable  under  the  bast.irdy  act,  by  showing  that,  while  complainant 
was  the  wife  of  another,  he  became  the  father  of  her  unborn  child.  After 
the  child  was  born  the  complainant  procured  from  her  former  husband  a 
divorce,  and  the  court  held  that,  to  make  the  defendant  liable,  the  delivery 
and  pregnancy,  as  well  as  the  making  of  the  complaint,  must  be  predicated 
as  of  an  unmarried  woman.  The  court  in  this  case  suggestively  say :  "  But 
no  complaint  could  have  been  made  in  this  case,  either  during  pregnancy  or 
for  eight  months  after  delivery.  The  child  was,  during  all  this  time,  the 
innocent  and  honest  child  of  a  married  woman,  and  in  any  proceeding 
under  this  act  would  have  been  conclusively  presumed  to  be  legitimate. 
The  subsequent  divorce  of  the  mother  may  have  changed  her  status,  but 
not  that  of  the  child.  It  dissolved  the  marital  relation,  but  did  not  bastard- 
ize the  issue  begotten  and  born  during  its  continuance." 

In  The  State  v.  Shoemaker,  03  Iowa,  343,  it  appeared  that  a  child  was  be- 
gotten by  the  defendant,  and  during  the  pregnancy  of  the  complainant  and 
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two  iiiontlH  boforo  the  birth  of  the  child,  she  was  married  t<»  ani)tlier  man, 
wlio  wns  fully  informed  that  complainant  was  enceinte,  and  hor  condition 
wan  apparent  from  her  appearance.  Upon  these  facts  the  court  held  that 
tliu  defendant  could  not  be  made  liable  under  the  bastardy  act.  The  court 
say:  If  another  man,  nut  the  father  of  the  unborn  child,  elects  to  stand 
in  loco  porvntis  to  t\\o  child,  the  law  will  esteem  such  man  as  the  father. 
Tliat  one  who  marries  a  woman  that  ho  knows  to  be  enceinte  is  regarded  in 
law  as  adopting  tlio  child  into  the  family  at  its  birth.  That  he  could  not  ex- 
pect the  mother  to  discard  it,  or  abandon  it  at  its  birth,  or  refuse  it  nurture 
or  maintenance,  and  that  the  child  so  receiving  nurture  and  support  must 
necessarily  become  one  of  the  family  of  the  wife,  which  would  also  be  of 
the  family  of  the  husband.  That  this  understanding  must  necessarily  enter 
into  the  marriage  contract  of  husband  and  wife;  and  when  this  relation  is 
estahlislu'd,  the  law  raises  a  conclusive  presumption  that  the  husband  is  the 
father  of  such  child. 

Can  a  child  born  in  lawful  wedlock  be  regarded  as  a  bastard  under  the 
bastardy  acts?  Blackstone.  under  the  inquiry,  "  Wlio  are  bastards?  "  says: 
"  A  bastard,  by  our  English  laws,  is  one  that  is  not  only  begotten,  but  born 
out  of  lawful  matrimony."     1  Bl.,  454. 

And  Kent  also  delines  illegitimate  children  or  bastards  as  "  being  persons 
whoare  begotten  and  born  out  of  lawful  wedlock."    2  Kent,  208. 

In  Best  on  Presumptions,  in  discussing  presumptions  of  legitimacy,  the 
author  says: 

"  One  of  the  strongest  illustrations  of  this  principle  (although  resting  in 
some  degree  on  grounds  of  public  policy)  is  the  presumption  in  favor  of  the 
legitimacy  of  children.  .  .  .  Thus  it  is  said  to  be  a  presumption,  juris  et 
(ie  jure,  that  a  child  born  during  wedloc.-,  and  of  which  the  mother  was 
visibly  jiregnant  at  the  time  of  marriage,  must  be  token  to  be  the  offspring 
of  the  husband."    Best  on  Presumptions,  70. 

The  supreme  court  of  Iowa,  in  the  case  of  State  v.  Romaine,  58  Iowa,  48; 
S.  C,  11  N.  W.  Rep.,  721,  lays  down  the  rule  that  "  if  a  woman  be  preg- 
)iant  at  the  time  of  the  marriage,  and  if  the  pregnancy  bo  known  to  the 
husband,  he  shoulil  bo  conclusively  presumed  to  be  the  father." 

In  North  Carolina  the  supreme  court  held  that  — 

"  A  child  Lorn  in  wedlock,  though  born  within  a  month  or  a  day  after 
marriage,  is  legitimate  by  presumption  of  law ;  and  where  the  mother  was 
visibly  pregnant  at  the  marriage,  it  is  a  prtwuniption  juris  et  de  jure  that 
the  child  was  the  offspring  of  the  husband." 

And  in  Rht/nev,  Hoffman,  6  Jones,  Eq.,  \i',]'>,  tiie  court  quote  with  approval 
a  quotation  from  1  Rolls,  Abr.,  SoS,  and  2  Bac.  Abr.,  84,  as  follows:  "That 
if  a  woman,  big  with  child  by  A.,  marry  B.,  and  then  the  child  be  born,  it 
is  the  legitimate  child  of  B."  It  has  been  held  in  a  large  number  of  cases, 
both  in  England  and  America,  that  the  wife  is  not  a  comiwtent  witness  to 
prove  non-access  of  the  husband,  whether  the  child  was  begotten  before  or 
after  marriage.  In  Rex  v.  Reading,  Lee  Temp.  Hardw.,  83,  Lord  Hard- 
wicke  said:  . 

"  It  must  lie  of  very  dangerous  consequence  to  lay  it  down  in  general 
that  a  wife  should  be  a  sufficient  sole  evidence  to  bastardize  her  child,  and  to 
discharge  her  husband  of  the  liurden  of  its  maintenance." 

Similar  language  is  used  by  Lord  Elleuborough  in  King  v.  Ltiffe,  8  East, 
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193,  and  in  various  English  authorities.    Tlie  reason  for  this  rule  is  stated  in 
Tioga  Co.  v.  South  Creek  Tp.,  75  Pa.  St..  433,  in  the  following  language: 

"  That  issue  born  in  wedlock,  though  begotten  before,  is  presumptively 
legitimate  is  an  axiom  of  law  so  well  established  tiiat  to  cite  authorities  in 
support  of  it  would  be  mere  waste  of  true.  So  the  rule  that  the  parents 
will  not  be  permitted  to  prove  non-access  for  the  purpose  of  bastardizing 
such  issue  is  just  as  well  settled.  Many  reasons  have  been  given  for  this 
rule.  Prominent  among  them  is  the  idea  that  the  admission  of  such  testi- 
mony would  be  unseemly  and  scandalous,  and  this  not  so  much  from  the 
fact  that  it  reveals  immoral  conduct  upon  the  part  of  the  parents  as  because 
of  the  effect  it  may  have  upon  the  child,  who  is  in  no  fault,  but  who  must, 
nevertheless,  lie  the  chief  sufferer  thereby.  Tliat  the  parents  should  be  per- 
mitted to  bastardize  the  child  is  a  proposition  which  shocks  our  sense  of 
right  and  decency,  and  hence  the  rule  of  law  that  forbids  it." 

This  doctrine  is  recognized  in  Parker  v.  Way,  15  N.  H.,  45;  Davis  v, 
Houston,  2  Yeates,  289;  Page  v.  Dennison,  1  Grant,  Cas.,  377;  S.  C,  29  Pa. 
St.,  420;  and  in  that  case  the  court,  in  addition,  hold  that  — 

"  Whether  the  child  is  begotten  in  or  out  of  wedlock,  if  marriage  pre- 
cedes the  birth,  the  presumption  of  paternity  is  the  same,  and  can  only  be 
bastardized  by  proof  of  non-access.  The  wife  is  not  a  competent  witness  to 
prove  non-access  on  the  part  of  her  husband,  and  that  her  child,  begotteu 
before,  but  born  during  wedlock,  was  not  begotten  by  him." 

On  the  same  point,  »ee  State  v.  Wilson.  10  Ired.,  131,  and  State  v.  Her- 
man, 13  Ired.,  502,  in  both  of  which  cases  the  pregnancy  preceded  the  mar- 
riage. The  cases  are  collected  on  this  point  in  1  Phil.  Ev.,  87,  note,  and  the 
reason  of  the  rule  stated  in  the  text  as  follows:  "  Tiiis  rule  is  established, 
independently  of  any  possible  motives  of  interest  in  the  particular  case, 
upon  principles  of  public  policy  and  decency." 


The  State  v.  Reed. 

(89  Mo.,  168.) 

Bill  OP  exceptions:  Evidence— Juror. 

1.  Evidence  held  competent. 

2.  All  objectionable  rulings  of  the  trial  court  must  be  excepted  to  at  the 

time,  and  made  part  of  the  bill  of  exceptions,  or  no  error  can  be  predi- 
cated on  them  on  appeal.  ^ 

3.  The  motion  for  a  new  trial  must  also  be  made  part  of  the  bill  of  excep- 

tions ;  otherwise,  no  question  can  be  raised  on  appeal  as  to  misdirecting 
the  jury. 

4.  A  juror  who  is  without  prejudice  or  bias  is  competent,  although  he  has 

expressed  an  opinion  of  guilt  based  upon  rumor. 


'See  note. 
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Appeal  from  Cass  Circuit  Court. 
Indictment  for  and  conviction  of  larceny. 

B.  G.  Boone,  attorney-general,  II.  L.  Jarrott,  prosecuting 
attorney,  and  Bailey  cfe  Burney,  for  the  state. 
Wooldt'uhje  ib  Daniel,  for  appellant. 

Black,  J.  Reed,  the  appellant,  and  Fredericks,  were  jointly 
indicted  for  stealing  a  horse,  the  property  of  Gentry.  Upon  a 
trial  in  tlie  Cass  circuit  court  a|)pellant  was  found  guilty,  and 
sentenced  to  two  years'  imprisonment  in  the  penitentiary. 

1.  The  evidence  of  McDaniel,  a  merchant,  to  the  effect  that 
he  had  sold  Keed  boots  and  shoes,  and  that  the  latter  wore  a 
No.  G,  was  properly  received.  Other  evidence  that  the  tracks 
in  the  dust  showed  that  the  persor  who  led  the  horse  from  the 
stable  wore  a  boot  or  shoe  of  tn^t  size  made  the  evidence  of 
McDaniel  relevant.  While  the  merchant  was  not  jiositive,  and 
coulll  only  speak  from  his  best  recollection,  still  the  evidence 
was  competent.  It  had  some  tendency  to  identify  the  defend- 
ant as  the  person  who  took  the  horse  from  the  stable.  State 
V.  Bahb,  70  Mo.,  501.  It  was  for  the  jurors  to  determine  its 
value,  and  consider  it  with  the  other  evidence. 

Quaite,  a  witness  for  the  state,  was  aaked,  on  cross-examina- 
tion, if  he  had  not  on  a  former  occasion,  and  at  a  specified 
time  and  place,  made  statements,  giving  them  in  full,  contra- 
dictory of  his  evidence  on  the  witness  stand,  and  he  said  ho 
htad  not.  The  defendant  called  witnesses  wlio  testilied  that 
Quaite  had  made  the  alleged  contradictory  statements.  The 
state,  by  way  of  rebuttal,  recalled  Quaite,  and  he  was  allowed, 
over  the  objections  of  the  defendant,  to  give  his  version  of  what 
was  said  by  him.  The  purpose  of  the  cross-examination  of  the 
wtness  was  to  lay  a  foundation  to  impeach  his  credit.  In  all 
such  cases  the  attention  of  the  witness,  as  was  done  here,  must 
be  called  to  the  time,  place,  and  person  involved  in  the  contra- 
dictory statement.  The  object  of  this  rule  is  that  th^  witness 
may  recollect  and  explain  what  was  said,  and  for  the  purpose 
of  making  such  explanation  he  may  be  recalled  (1  Greenl.  Ev., 
§  4C2),  and  for  a  like  purpose  he  may  be  recalled  by  way  of 
rebuttal.    State  v.   Winkley,  U  N.  H.,  490. 

2.  The  court  gave  five  instructions,  which  cover  every  issue 
presented  by  the  pleadings  and  the  evidence.    The  defendant 
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asked  no  other  or  additional  instructions,  and  made  no  objec- 
tion to  those  which  were  given  on  the  trial,  and  for  the  first 
time  complained  of  them  in  the  motion  for  new  trial.    The 
question  is    therefore  presented   whether  those   instructions 
oufdit  to  be  reviewed  here.     The  rule  is  well  settled  in  civil 
cases  tliat  exceptions  must  be  saved  to  the  ruling  of  the  court 
at  the  time  the  ruling  complained  of  is  made,  and  that  it  is  not 
sufficient  to  make  the  objection  for  the  first  time  in  a  motion 
for  new  trial.    This  rule  applies  to  instructions  as  well  as  any 
other  matter  of  exception.     Randoljyh  v.  Ahe;/,  8  ]\[o.,  050; 
Dozler  V.  Jerman,  30  Mo.,  216;  Iloudon  v.  Lane,  39  Mo.,  495; 
Waller  v.  Railroad,  83  Mo.,  608.    It  has  also  repeatedly  buen 
held  that  the  same  rules  apply  in  criminal  as  in  civil  cases  as 
to  matters  of  exceptions,  which  become  a  part  of  the  record 
only  by  bill  of  exceptions.     State  v.  Connell,  iO  Mo.,  282 ;  State 
V.  Marshall,  36  Mo.,  400;  State  v.  Sweemj,  Q^  ]\[o.,  90;  State  v. 
Ward,  74  Mo.,  250;  State  v.  Williams,  77  Mo.,  310;  State  v. 
Burnett,  81  Mo.,  121.    In  criminal  cases  in  this  court  no  assign- 
ment of  errors,  or  joinder  in  error,  is  required,  ami-  it  is  made 
the  duty  of  this  court  to  proceed,  "and  render  judgment  upon 
the  record."    Section  1003,  Revised  Statutes.     But  this  section 
has  nothing  to  do  with  the  method  of  preserving  questions  in 
the  record.    Other  sections  of  the  Revised  Statutes  of  1 879  i)ro- 
vide  that  the  practice  in  civil  cases  shall  apply  in  criminal  cases 
as  to  impaneling  jurors  (section   1900)  and  compelling  the 
attoiiJance  of  witnesses  (section  1907).     In  prescribing  the 
order   of    trials    in   criminal  cases,   section    1908    provides: 
^^ Fourth,  the  court  must  instruct  the  jury  in  writing  upon  all 
questions  of  law  arising  in  the  case  which  are  necessary  for 
their  information  in  giving  their  verdict;"  and  section  1921  is 
as  follows:     "On  the  trial  of  any  indictment,"  etc.,  "for  a 
criminal  offence,  exceptions  to  any  decision  of  t!ie  court  may 
be  made  in  the  same  cases  and  manner  provided  by  law  in  all 
civil  cases,  and  bills  of  exceptions  shall  be  settled,  signed,- sealed 
and  filed  as  now  allowed  by  law  in  civil  actions,"  etc.    It  is 
manifest  the  fourth  paragraph  of  section  1908,  though  appear- 
ing in  the  statutes  for  the  lirst  time  in  1879,  leaves  section  1921 
in  full  force.    This  section  has  been  the  statute  law  for  many 
years. 
Now,  in  the  application  of  the  general  rules  before  stated,. 
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and  with  these  statutes  in  full  force,  it  has  been  ruled  that  in- 
structions are  not  before  this  court  for  consideration  where  the 
motion  for  new  trial  is  not  incorporated  in  full  in  the  bill  of 
exceptions,  though  the  instructions  are  contained  therein. 
State  V.  Dunn,  713  ^[o.,  5S0;  S(uh>  r.  McCnoj,  74  Mo.,  ao;].  So, 
it  was  said  in  State  v.  I*rcston,  77  ]\[o.,  294:  "It  is  also  in- 
J  sistcd  that  the  court  erred  in  giving  instructions.  This  objec- 
tion cannot  be  considered  by  us,  for  the  reason  that  it  is  not 
alle<jed  in  the  motion  for  new  trial  that  the  court  misdirected 
the  jury."  The  same  ruling  was  made  in  State  v.  Emonj^  79 
Mo.,  401 ;  and  in  the  case  of  State  v.  Bcujnc,  88  Mo.,  fi04,  it  was 
held  that  two  instructions  asketl  by  the  defendant,  and  refused, 
would  not  be  considered,  because  exceptions  were  not  taken  at 
the  time  to  the  ruling  of  the  court.  It  must  follow  that  the 
instructions  given  in  this  case  cannot  be  reviewed. 

3.  A  ground  assigned  for  a  neAv  trial  is  that  a  juror,  "W.  B. 
Reed,  had  previously  formed  and  expressed  the-  opinion  that 
defendant  was  guilty  of  the  charge  nuule  in  the  indictment. 
The  affidavit  of  Mr.  Wooldridge  is  that  in  a  conversation  with 
the  juror  just  before  the  trial  the  juror  said:  "From  what  he 
knew  and  had  heard,  he  had  both  formed  and  expressed  an 
opinion,  and,  from  his  then  knowledge  and  information,  he  be- 
lieved the  defend)  ^t  was  guilty,  and  that  ho  would  be  in  favor 
\  '  of  sending  him  up  for  ten  years."  The  juror  in  his  affidavit 
I  says  he  did  have  a  conversation  with  Mr.  Wooldridge  at  the 

depot,  but  he  did  not  use  the  language  attributed  to  him;  that 
he  said:  "  From  what  I  have  heard,  I  do  not  believe  I  can  be 
one  of  the  jurors,  because,  if  the  evidence  should  turn  out  like 
I  heard  it  was,  I  think  he  ought  to  be  sent  up  for  ten  years." 
lie  also  states  that  he  had  never  talked  to  any  Avitness  about 
the  case;  that  he  had  conversed  with  no  one  about  the  facts 
except  his  wife  and  Wooldridge;  that  his  wife  told  him  what 
she  had  heard  from  another  lady ;  and  that  it  was  the  informa- 
tion thus  received  from  his  wife  to  which  ho  had  reference  in 
the  conversation  with  Wooldridge.  The  juror  was  accepted  as 
a  competent  juror,  without  objection  on  the  part  of  the  defend- 
ant, after  an  examination  in  open  court,  and  with  full  knowl- 
edge on  the  part  of  the  defendant's  attorneys  as  to  what  had 
been  said  between  the  juror  and  Mr.  Wooldridge.  The  juror's 
affidavit  is  full,  clear,  and  bears  evidence  of  candor.    We  con- 
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cludo  with  the  trial  court  that  all  the  information  the  juror  had 
he  received  from  mere  rumor,  and  that  he  was  without  preju- 
dice or  bias.    The  judgment  is  therefore  affirmed. 

(All  the  judges  concur,  except  Henry,  C.  J.,  who  dissents  as 
to  so  much  of  the  foregoing  opinion  as  holds  that  the  instruc- 
tions cannot  be  reviewed  for  failure  to  make  objection,  and 
save  exceptions  thereto,  at  the  time  the}'  were  given.) 

NoTiJ. — Bill  of  exceptions.—  In  Leverich  v.  The  State,  105  Ind.,  277,  some 
of  the  instructions  Riven  by  tlie  circuit  court  to  the  jury,  and  complained 
of,  are  not  embraced  in  a  bill  of  exceptions,  but  merely  copied  into  the 
transcript  by  the  clerk  as  a  part  of  the  proceedings  at  the  trial,  with  follow- 
ing words  entered  on  the  margin  of  each:  "Given  and  excepted  to  by  the 
defendant,  November  24,  1885.  Steele  &  St.  John  for  Defendant."  The 
state  raises  the  objection  that  these  instructions  are  not  properly  in  the  rec- 
ord so  as  to  present  any  question  upon  tlicm  here,  and  as  the  statutes  pro- 
vide that  all  exceptions  in  criminal  cases,  not  saved  by  the  entry  of  the  clerk 
as  a  part  of  the  proceedings  in  court,  must  be  embraced  in  a  bill  of  excep- 
tions. And  consequently  the  court  held  that  there  could  be  no  question 
before  thein  on  these  instructions  copied  into  the  transcript  as  above  stated. 
On  the  bill  of  exceptions,  see  5  Am.  Cr.  Rep.,  note,  pp.  253-259. 


Smith  v.  Thk  Pkople. 


(115111.,  17.) 

BUROLAitY:  Ownership  of  iwemises  — Indictment  — Admissions  of  co-de- 
fendant— Presumptions—  Recent  possession  of  goods  burglariously 
taken. 

1.  Indictment  foe  burglary  — Ownership  — Averment— Variance.— 

In  indictments  for  burglary  the  ownership  may  be  laid  in  tlie  occu- 
pant, whose  possession  is  rightful  as  against  the  burglar.  On  an  aver- 
ment that  the  burglarious  entry  was  into  the  dwelling-house  of  Francis 
Demling,  there  is  no  variance  by  proof  that  Demling  rented  from  an- 
other the  part  of  the  house  whicli  was  entered. 

2.  A  AMISSIONS  OF  co-dependant.—  Statements  made  to  a  witness  by  one 

of  two  defendants  to  an  indictment  for  burglary,  while  the  other  co- 
defendant  is  under  arrest,  are  admissible  against  them. 

3.  Stolen  qoods  —  Possession  —  Evidence  in  case  of  burglary.— Pos- 

session of  property  recently  stolen  is  prima  facie  proof  that  the  person 
in  possession  coumi  it  ted  larceny;  and  where  both  larceny  and  burg- 
lary are  committed  at  the  same  time,  the  possession  of  such  goods  is 
also  2>rima  facie  proof  that  tlie  pot.sessor  committed  tJie  burglary.' 


'  See  note. 
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4.  Co-defendant  adotssible  as  witness.— One  of  two  co-defendants  to 
the  same  indictment  may  take  the  stand  in  his.  own  behalf,  and  his 
evidence  may  be  considered  by  the  jury  as  against  his  co-defendant. 

Writ  of  error  to  the  Criminal  Court  of  Cook  County,  tie 
Hon.  E.  S.  Willi,  imson,  Judge,  presiding. 

J.  E.  Anderson,  for  the  plaintiff  in  error. 
George  limit,  attorney-general,  and  Julius  S.  Grinnell,  state's 
attorney,  for  the  people. 

SnKi.DON,  J.  This  was  an  indictment  for  burglary  against 
George  Smith,  alias  George  Buckingham,  and  Thomas  Dennis, 
upon  which  the  latter  was  acquitted  and  the  former  convicted 
and  sentenced  to  the  penitentiary  for  fifteen  years.  The  de- 
fendant convicted  brings  this  writ  of  error. 

The  first  point  made  by  plaintitf  in  error  is  that  there  is 
a  variance  between  the  pi'oof  and  indictment,  in  that  the  in- 
dictment charges  the  burglarious  entry  was  into  the  dwelling- 
house  of  Francis  Demling;,  while  the  proof  shows  that  Deraling 
(lid  not  own  the  house  where  he  lived,  but  that  he  rented  the 
first  floor  of  the  house,  where  was  his  room  from  which  the 
property  was  taken,  from  one  Groosheimer,  the  owner,  who 
lived  in  the  apartments  above.  In  burglary  the  ownership 
may  be  laid  in  the  occupant,  whose  possession  is  rightful  as 
against  the  burglar.  2  Bish.  on  Crim.  Proc,  §  138.  The 
rooms  rented  to  Demling  constituted  the  dwelling-house  of 
Demling  in  the  sense  of  the  law.  Mason  v.  People,  20  jN".  Y., 
200.    There  is  nothing  in  this  point. 

It  is  urged  next  that  the  court  below  erred  in  allowing  the 
witness  Bannen  to  give  in  evidence  the  statement  made  to  him 
by  the  co-defendant,  Dennis,  at  a  time  when  Smith  was  under 
arrest.  The  statement  was  clearly  evidence  against  Dennis, 
and  was,  therefore,  properly  admitted  to  go  tc  the  jury  on  the 
trial  of  the  two  defendants  together.  It  is  insistc^ii  that  the 
possession  by  Smith  of  a  part  of  the  property  stolen  does  not 
afford  evidence  to  connect  him  with  the  burglary.  It  is  admit- 
ted that  the  possession  of  property  lecently  stolen  is  prima 
facie  evidence  that  the  person  in  possession  committed  the 
larceny.  But  it  is  claimed  that  there  is  a  distinction  in  this  re- 
spect between  larceny  and  burglary.  Wo  see  no  foundation 
for  any  such  distinction  here.  The  proof  shows  that  the  lar- 
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ceny  was  committed  at  the  same  time  with  the  burglarj'-,  and 
that  about  a  month  afterward  Smith  was  found  in  possession 
of  part  of  the  articles  stolen.  The  same  person  that  commit- 
ted the  larceny  no  doubt  committed  the  burglary;  and  what- 
ever went  to  show  one  to  be  guilty  of  the  larceny  equally  evi- 
denced  his  guiltiness  of  the  burglary. 

The  co-defendant,  Dennis,  offered  himself  as  a  witness  in  his 
own  behalf,  and  testified  as  to  a  part  of  the  articles  stolen 
which  had  been  in  his  possession,  .and  which  ho  had  pawned; 
that  Smith  gave  him  the  articles  and  hired  him  to  i)awn  them. 
Upon  the  calling  out  of  this  evidence,  defendant  Smith  made 
objection  that  the  statements  of  tlie  witness  Dennis  were  only 
evidence  in  the  hitter's  own  behalf,  and  could  not  bo  used 
against  Smith  to  convict  him  of  the  crime  charged,  which  ob- 
jection the  court  overruled.  The  court  also  refused  to  give  the 
following  instruction  asked  by  Smith : 

"The  court  instructs  the  jury  as  matter  of  law  that  the 
evidence  of  Dennis,  the  co-defendant  of  Smith,  who  is  jointly 
indicted,  and  tried  jointly  with  him.  is  evidence  only  against 
Dennis,  and  not  against  Smith,  and  the  jury,  in  arriving  at 
a  verdict,  cannot  use  the  evidence  of  Dennis  to  convict  Smith 
on  the  indictment  in  this  case." 

Such  ruling  of  the  court  in  respect  of  Dennis'  testimony  is  as- 
signed for  error.  The  court's  ruling  in  this  respect  was  justified 
under  the  decision  of  this  court  in  Collins  v.  l*enj)le,  98  III., 
584,  where  it  Avas  held  —  under  the  provisions  of  the  statute 
that  "no  person  shall  be  disqualified  as  a  witness  in  any  crim- 
inal case  or  proceeding  by  reason  of  his  interest  in  the  event  of 
the  same,  as  a  party  or  otherwise,  or  by  reason  of  his  having 
been  convicted  of  any  crime'"  (R.  S.  1874:,  p.  410,  §  G)  —  that 
a  joint  defendant  in  an  indictment  was  a  competent  witness 
against  his  co-defendant, 

Finding  no  error  in  the  record,  the  judgment  must  bo  af- 
firmed. 

Note.—  In  tlie  case  of  State  v.  Peterson,  07  Iowa,  564,  it  appears  that  on 
the-night  of  the  7th  of  August,  1883,  the  jov/elry  store  of  J.  W.  Smith,  at 
Union,  Hardin  county,  was  broken  into  and  entered,  and  money,  jewelry 
and  watches,  of  the  value  of  about  $700,  were  stolon  therefrom.  The  de- 
fendant Peterson,  and  one  Maurice  and  one  Stephens,  were  arrested  about 
three  days  after  the  crime  was  committed,  at  Moline,  Illinois,  with  nearly 
all  of  the  stolen  property  in  their  possession.    They  were  brought  to  Hardin 
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county  nnd  jointly  indicted  for  the  crime.  They  demanded  separate  trials, 
ami  tlie  doleiidant  Peterson  was  convicted  and  sentenced  to  tlie  peniten- 
tiiu y  for  ten  yeare.  Tliere  was  no  direct  evidence  that  tlio  tliree  persons 
named  stole  tlie  money  and  proiierty.  Tlie  evidence  shows,  however,  that 
tliey  were  traveling  about  the  country  together  for  a  month  or  more  pre- 
ceding the  time  of  the  l.irceny.  They  were  at  Union,  at  Marshalltown,  at 
Gii'.iuly  Center,  and  at  other  ])laces.  Tliey  had  no  occupation  or  business. 
Tlicy  each  passed  under  one  name  at  one  pla<;eand  another  name  at  another 
place.  When  they  traveled,  they  usually  adopted  that  inexpensive  mode  of 
conveyance  known  as  free  rides  on  freight  trains.  Tliey  were  at  Marshalltown 
on  the  evening  before  the  crime  was  committed,  which  place  is  some  twenty 
miles  by  rail  from  Union,  and  there  was  a  train  from  the  former  place  to  the 
liUti  r  early  in  the  night.  When  arrested  at  Molino  tliey  pretended  not  to  be 
aeiiuainted  with  each  other.  Tliey  stojiijod  at  a  hotel,  and  the  defendant 
Peterson  delivered  a  satchel,  which  contained  most  of  the  stolen  goods,  to 
the  hotel  clerk.  After  Jie  was  arrested  he  denied  being  the  owner  of  the 
satchel. 

Tlie  court,  after  stating  the  facts,  say: 

••  There  are  numerous  objections  to  the  instructions  of  the  court  to  the 
jury.  With  one  single  exception  these  objections  are  utterly  without 
merit,  and  we  cannot  take  the  time  to  notice  them  in  detail.  The  excep- 
tion relerred  to  is  this:  The  court  instructed  the  jury  as  follows:  'Tlie  de- 
feiulant  claims,  and  has  olfered  testimony  to  prove,  that  he  came  into  the 
possession  of  the  goods  in  controversy  in  this  case  by  finding  them.  If  this 
bf  satisfactorily  shown  by  tiic  evi<lence,  the  defendant  should  be  acijuitted. 
It  is  only  necessary  for  this  explanation  to  bo  shown  by  a  i)repondeiaiu;e  of 
the  evidence,  or  to  such  extent  as  to  leave  it  reasonably  doubtful  whether 
he  actjuired  the  possession  by  theft.' " 

" In  tiie  case  of  State  v.  lUchait,  .'57  Iowa,  243,  it  was  held  that  an  in- 
struction tlhat  the  presumption  arising  from  the  possession  of  property 
recently  stolen  must  be  overcome  by  a  preponderance  of  evidence  was 
erroneous,  and  that  case  was  followed  in  State  v,  Hopkins,  05  Iowa,  240. 
Tiie  true  rule,  as  stated  in  those  cases,  is  that  it  is  suthcient  to  acquit  if  the 
evidence  is  such  as  to  raise  a  reasonable  doubt  whether  the  defendant 
honestly  came  into  the  possession  of  the  stolen  goods.  This  instruction  is 
unlike  the  instructions  which  were  disapproved  in  the  two  cases  above  cited. 
It  is  true  that  in  one  clause  it  is  stated  that  it  is  only  necessary  to  explain 
the  possession  by  a  preponderance  of  tlie  evidence,  but  this  is  immediately 
followed  by  what  may  be  regarded  jis  explanatory  of  what  is  meant  by  a 
preponderance  of  the  evidence ;  that  is,  that  it  is  sufficient  to  acquit  if  the 
evidence  leaves  it '  reasonably  doubtful  whether  he  acquired  the  possession 
by  theft.'  Taking  the  whole  instruction  together,  we  think  it  is  in  sub- 
stantial accord  with  the  rule  announced  by  this  court  in  the  cited  cases." 

See  State  v.  Shaffer,  4  Am.  Cr.  R.,  83  and  note  (.59  Iowa,  290),  wherein  it 
is  held  that  the  possession  of  property  recently  stolen  is  not  of  itself  suffi- 
cient to  warrant  a  conviction  of  burglary. 

Receiver  of  stolen  property. —  In  regard  to  the  presumption  of  guilt 
arising  from  the  possession  of  property  recently  stolen  in  prosecutions 
against  receivers  of  stolen  property,  the  following  cases  are  in  point : 

In  the  recent  case  of  Cook  v.  The  State,  16  Lea  (Tenn.),  461,  the  defend- 
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ant  was  indicted  for  stealing  two  horses,  and  in  a  second  count  for  receiving 
eaid  horses,  Itnowing  them  to  liavc  been  stolen.  After  the  evidence  was  intro- 
duced, the  court  instructed  the  jury,  Renerally,  that  possession  of  propi-rty 
which  is  shown  to  have  been  stolen,  recently  after  the  theft,  if  unexplaini'd, 
is  evidence  of  guilt.  Commenting  upon  this  instruction,  the  court  says: 
"It  is  now  insisted  that  this  instruction  was  erroneous,  for  the  reason  that 
Buch  possession  is  only  evidence  tending  to  establish  guilt  of  the  larceny, 
and  not  of  the  felonious  reception  of  the  stolen  property,  and  that  the 
court  should  have  confined  said  instruction  to  the  first  count  of  the  indict- 
ment. No  such  instruction,  however,  was  asked  for,  and  if  it  had  been,  we 
are  not  prepared  to  hold  that  it  would  have  been  error  to  have  refused  it. 
This  question  has  not  been  decided  in  this  state,  and  probably  has  not  arisen, 
from  the  fact  that  in  such  cases  juries  have  seldom  been  instructed  to  desig- 
nate upon  which  of  the  counts  their  verdict  is  found. 

"  It  is  argued  with  much  force  that  unexplained  possession  of  stolon 
goods  recently  after  the  fact  raises  ecjually  as  stron;:,'  a  presumption  of  guilt 
as  to  one  offense  as  the  other,  as  the  possession  of  stolen  property  is  oiiun 
rapidly  shifted,  and  no  more  common  plea  is  set  up  by  persons  caught  in 
the  possession  of  stolen  jn'operty  than  that  they  received  it  from  some  other 
lifcrson;  although,  as  a  general  principle,  a  i)arty  guilty  of  stealing  cannot 
be  convicted  of  receiving  the  stolen  goods.  2  Bish,  Crim.  Law,  g  1095. 
Yet  Mr.  Wharton  lays  down  the  doctrine  that  if  it  be  proved  that  the  de- 
fendant not  only  received  the  articles,  but  also  assisted  in  stealing  them,  he 
may  still  be  convicted,  provided  some  other  person  assisted  in  the  tiuift,  bo- 
cause  the  stealing  and  receiving  are  both  felonies,  and  a  theft  by  sever.il  is 
a  theft  by  each.  Whart.  Auier.  Crim.  Law,  t^  18!)5;  citing  Jiex  v.  Dijcr,  3 
East,  P.  C,  767;  Eex  v.  Atwcll,  id.,  768.  The  same  author  also  lays  it  down 
as  an  established  principle  of  criminal  law  that  a  con\ictiou  for  receiving 
is  good,  although  a  conviction  for  stealing  would  have  been  sustained  by 
the  same  evidence  if  the  jury  had  so  found.  Id.,  g  1890.  Ho  further  states 
the  doctrine  that  the  fact  that  the  goods  are  foimd  in  possession  of  the  party 
is  good  presumptive  evidence  of  the  fact  of  his  having  received  them.  Id., 
§  1893;  citing  State  v.  Wcdon,  9  Conn.,  527;  State  v.  Brewnter,  7  Vt.  Rep,, 
118.  He  further  says  that  the  presumption  arismg  from  this  fact  of  pos- 
session, standing  by  itself,  c.vcept  in  cascn  of  receiving  stolen  goods,  is  too 
slender  to  support  a  conviction.    Sec.  730. 

" Burrill  states  the  same  principle  as  follows:  'The  recent  possession  of 
stolen  property  may  sometimes  be  referable,  not  to  the  crime  of  theft,  but 
to  another,  though  kindred,  offense,—  that  of  having  received  tho  property 
with  a  guilty  knowledge  of  its  having  been  stolen;  and,  in  the  opinion  of 
an  able  writer,  there  can  be  little  douiit  that  persons  have  been  freipientiy 
convicted  and  punished  for  the  former  offense  whoso  guilt  consisted  in  the 
latter,'  Hence  ho  says  the  practice  of  joining  counts  for  botli  offenses  in 
the  same  indictment  has  become  the  established  practice  both  iu  England 
and  America.    Burr.  Crim.  Ev.,  450,  457." 

In  The  State  v.  Butler,  89  Mo.,  595,  it  is  said  that  the  possession  by  a  per- 
son of  stolen  property  recently  after  the  theft  raises  a  presumption  that  ho 
stole  it,  but  the  mere  fact  of  recent  possession  of  stolen  property,  by  a  per- 
son who  is  charged  with  receiving  stolen  property  knowing  it  to  be  stolen, 
does  not  raise  a  presumption  that  he  had  knowledge  that  it  was  etolen. 
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Pkoi'le  v.  Gidson. 

(58  Mich.,  368.) 

Burolauy:  Alibi—  Evidence. 

1.  BuROi.ARY  —  BnEAKixo  INTO  HOUSE  TWICE  —  Dayi^tqht.— Whero  par- 
ties break  into  a  lioiisu  in  the  niglit-timo  witli  intent  to  steal,  and 
cany  ofT  a  small  i)art  of  the  property  therein,  and  subsequently  return 
ami  ro-eirtor  in  tlie  niglit-tiine  and  carry  off  the  balance,  it  will  be 
consiilered  a  continuous  burglary;  and  that  it  was  daylight  when  the 
balance  of  the  property  wiis  taken  away  will  not  affect  the  case. 

8.  Alibi  — CoNTRADicTiNQ  defendant.— Where  the  accused  testifies  as  to 
his  being  in  another  city  on  tiio  night  of  the  burglary  and  is  interro- 
gated as  to  seeing  a  procession  there  that  night,  the  appearance  of  such 
procession  may  bo  shown  by  i-aiothor  wiUicss  in  order  to  contradict 
him. 

Error  to  Saginaw. 

Hoses  Toffffart,  attorney-general,  for  the  people. 

John  Jlurtit  and  IVask,  Groat  d:  Smithy  for  the  appellant. 

l^IoRSE,  C.  J.  The  defendant  was  convicted  of  burglary  in 
the  circuit  court  for  the  county  of  Saginaw.  The  evidence  on 
the  part  of  the  prosecution,  being  principally  that  of  one 
Alexander  Frey,  corroborated  by  his  wife,  was  to  the  eifeot 
that  on  the  night  of  July  4,  1883,  the  defendant  proposed  to 
said  Frey,  at  whoso  home  he  was  stopping,  to  go  to  the  dwell- 
ing-house of  one  John  Byrne,  in  Lakelield,  Saginaw  county, 
and  go  tiirough  it;  that  about  10  o'clock  in  the  evening  they 
proceeded  to  Byrne's  house  and  defendant  took  out  a  pane  of 
glass  and  entered,  and  handed  out  to  Frey  about  thirty  pounds 
of  pork,  which  was  taken  to  Frey's  house ;  that  between  3  and 
4  o'clock  in  the  morning  defendant  proposed  to  go  and  take 
the  remainder  of  the  property  of  Byrne  at  his  house,  and  by 
threats  and  command  forced  Frey,  who  was  under  great  fear, 
to  go  with  hiin;  that  when  he  took  the  pork  the  first  time  he 
put  the  pane  of  glass  back.  When  they  arrived  at  the  house 
the  second  time  he  took  out  the  same  pane  again  and  entered 
the  house  as  before,  taking  out  and  carrying  away  a  large 
number  of  articles.  Frey  testified  that  when  they  took  the 
things  this  last  time  it  was  daylight.  At  the  close  of  Frey's 
testimony  the  defendant's  counsel  moved  to  strike  out  of  the 
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caso  all  the  evidcnco  relating  to  the  last  breaking,  as  it  was 
shown  to  bo  a  separate  and  distinct  otrense,  and  also  for  the 
reason  that  it  occurred  by  daylight.  The  court  denied  the 
motion,  which  is  assigned  as  error.  The  judge  also  instructed 
the  jury  in  this  connection:  "I  charge  you  that  if  this  house 
was  broken  and  entered  in  the  night-time  by  some  person,  and 
with  intent  to  steal,  and  a  small  portion  of  the  property  car- 
ried away,  and  then  the  party  returned  during  the  night-tiino 
and  abstracted  other  portions  of  the  property,  that  it  was  a 
continuance  of  the  burglary;"  and  then  proceeded  to  give  a 
true  definition  of  what  was  meant  by  night-time  in  the  law; 
which  portion  of  the  charge  above  quoted  was  excepted  to  by 
defendant's  counsel. 

We  think  the  two  acts  of  taking  property  out  of  the  house, 
and  entering  the  house  for  that  purpose,  were  in  law  but  one 
transaction.  It  took  place  in  one  evening,  and  the  mere  fact 
that  there  was  au  interval  between  the  talcing  of  the  pork  and 
the  other  articles  would  not  constitute  two  distinct  and  separate 
offenses.  It  would  make  no  difference  if  it  was  daylight  when 
the  last  things  were  taken  out;  for  if  the  first  breaking  was 
in  the  night-time  and  the  second  entry  also  in  the  night-time, 
the  taking  out  of  the  things  after  daylight  would  not  change 
the  character  of  the  entry.  And,  taking  into  consideration  the 
evidence  of  Mrs.  Frey,  there  was  sufficient  proof  to  go  to  tlio 
jury  that  the  "daylight"  referred  to  by  ]\Ir.  Frey  was  not 
the  daylight  of  the  law, —  the  light  caused  by  the  coming  or 
rising  sun.  Even  if  the  last  breaking  could  be  regarded  as  an 
offense  separate  and  distinct  from  the  first,  it  was,  neverthe- 
less, competent  evidence.  The  whereabouts  of  the  accused 
the  whole  of  this  evening  was  a  legitimate  subject  of  inquiry, 
especially  when  connected  so  closely  as  to  time  and  place  as 
these  transactions  were;  in  fact,  a  continuous  transaction  ])ass- 
ing  from  the  house  of  Frey  to  that  of  Byrne  and  back,  though 
there  was  a  rest  between  the  two  trips,  both  of  which  had  the 
same  object  and  were  taken  in  the  same  company.  It  was  in 
fact  and  in  law,  however,  one  continuous  burglary.  2  Whart. 
Crim.  Law,  §§  1592,  1503;  People  v.  Mead,  50  Mich.,  22S. 

The  defendant  was  sworn  as  a  witness  in  his  own  behall', 
and  testified  that  he  went  to  Saginaw  City,  a  distance  of 
twenty  miles,  on  the  morning  of  the  4th  of  July  and  missed 


the  train  I 
and  witnci 
walked  ho 
the  mornii 
either  lini< 
On  cr()SS-( 
jit  Siigina 
noLice  of 
"lie  saw 
but  could 
wagoji  fix 
tjcribo  not 
In  robi 
ted,  undei 
proccssioi 
is  also  ass 
mission  o 
seeing  a  [ 
cession,  it 
show  this 
opinion, 
bearing  n 
was  ther 
ugreetl  w 
and  if  it 
consider 
whetiier 
that  a  hii 
wa{>'ons 
that,  if  I 
he  was  a 
descripti 
fell  shot 
fail  to  St 
In  his 
Frey  as 
to  be  tal 
testimor 
she  is  t 
against 


PEOPLE  V.  GIBSON. 


8t 


the  train  by  which  ho  intended  returning  home;  that  lie  stayed 
ami  witnessed  the  lire-works  until  near  midnight  and  then 
uallvtMl  home,  reaching  there  about  half-past  5  or  6  o'clock  on 
the  morning  of  July  5th;  that  ho  was  not  at  Byrne's  house  at 
eitlicr  time  stated  by  Frey,  and  had  no  part  in  the  burglary. 
On  cross-examination  ho  was  asked  if  he  saw  the  procession 
at  Saginaw  (^ity,  and  rei)lied  that  "  ho  did.  but  took  but  little 
notice  of  it."  When  asked  to  describe  the  procession  he  said 
"lie  saw  a  German  compan}'  of  men  and  another  company," 
but  could  not  tell  how  the}  w-re  dressed.  Thought  ho  saw  a 
wagon  lixcd  up  with  a  lot  of  little  children  in  it,  but  could  de- 
scribe notliing  else  that  he  saw. 

In  rcl)uttal,  Albert  Trask  and  other  witnesses  were  permit- 
ted, under  objection  by  defendant's  counsel,  to  describe  the 
proccssiou  at  Saginaw^  City  on  that  day  as  they  saw  it.  This 
is  also  assigned  as  error.  We  can  see  no  objection  to  t,he  ad- 
mission of  this  testimony.  If  the  defendant  had  testified  to 
seeing  a  procession  there  as  ho  did,  and  there  had  been  no  pro- 
cession, it  would  have  been  competent  for  the  prosecution  to 
show  this  in  rebuttal;  and  it  was  equally  competent,  in  our 
opinion,  to  show  what  the  procession  was  composed  of,  as 
bearing  more  or  less  upon  the  truth  of  his  statement  that  he 
was  tliere  and  saw  it.  If  the  description  of  other  witnesses 
agroed  with  defendant's  it  would  certainly  do  him  no  harm, 
and  it'  it  disagreed  radically  it  would  be  proper  for  the  juiy  to 
consider  it  as  a  circumstance  bearing  upon  the  question 
wliether  he  saw  it  as  he  had  testified.  It  was  offered  to  show 
that  a  largo  number  of  societies  and  organizations,  as  well  as 
wagons  and  carriages,  were  in  the  procession,  and  to  show 
that,  if  defendant  had  been  in  the  citv  at  the  time  he  claimed 
he  was  and  saw  the  procession,  ho  could  have  given  a  bettor 
description  of  it.  It  was  competent  for  this  purpose.  If  it 
fell  short  of  showing  this,  as  defendant's  counsel  claim,  we 
fail  to  see  how  it  could  have  hurt  defendant's  cause. 

In  his  charge  to  the  jury  the  court  said,  speaking  of  Mrs. 
Frey  as  a  witness:  ''The  character  of  the  witness  is  important 
to  be  taken  into  consideration  in  determining  the  truth  of  the 
testimony.  So  far  as  the  testimony  of  Mrs.  Frey  is  concerned, 
she  is  the  mother  of  four  children.  There  appears  nothing 
against  her  character  in  this  case  except  the  statement  of  the 
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defendant.  "Whatever  may  appear  against  her  in  this  case,  so 
far  as  her  character  is  concerned,  are  matters  that  the  defend- 
ant himself  has  brought  before  the  court  and  jury." 

In  speaking  in  the  same  conMcotion  of  the  evidence  of 
Frey,  tlie  court  also  said :  "  Now,  with  Mr.  Frcy,  the  other 
witness  on  the  stand,  there  is  nothing  before  the  jury  that  I 
remember  of,  so  far  as  his  character  or  conduct  heretofore  is 
concerned,  except  that  he  is  a  man  somewhat  shiftless  and  has 
not  succeeded  in  making  any  property.  I  don't  know  that 
that  can  be  laid  up  against  him ;  but  some  of  the  testimony 
shows  that  he  is  a  shiftless  man  to  some  extent.  Excepting 
that,  and  liis  own  statement  that  he  was  an  accomplice  in  this 
crime,  is  about  all  we  have  of  the  history  of  Mr.  Frey.  lie 
appears  to  be  a  man  who  is  at  work  now  for  Mr.  Merrill,  and 
has  been  at  work  there  since."  We  know  nothing  against  him, 
as  I  have  stated." 

Both  of  these  statements  of  the  court  were  excepted  to. 
While  it  would  have  been  more  in  accordance  with  correct 
practice  for  the  court  to  have  omitted  these  remarks,  yet  from 
the  record  there  is  no  dispute,  and  can  be  none,  but  they  were 
both  correct  statements  as  to  the  evidence  affecting  th^  char 
acter  of  the  two  witnesses,  and  we  Ui'e  not  able  to  say  that  the 
comments  of  the  circuit  judge  were  such  as  to  call  for  a  re 
versal  of  the  judgment  upon  that  ground  alone. 

The  judgment  of  the  court  below  is  allirmed. 

(The  other  justices  concurred.) 


The  State  v.  Stevens. 
(07  la.,  557.) 
BuRaLART:  Evidence— Acts  and  admissions  of  confederates— Practice. 

1.  Burglary  — Evidence  on  separate  trial  op  one  op  several  de- 
fendants.—Evidence  of  the  acta  and  conversation  of  other  parties 
indicted  with  defendant  for  burglary,  tending  to  show  that  defend- 
ant and  such  parties  were  associates  and  confederates  for  the  commis  ■ 
Bion  of  the  crime,  and  tending  to  connect  defendant  with  its  commission, 
are  admissible  on  the  separate  trial  of  defendant. 
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2.  Attempt  of  cuiminal  to  escape  from  custody.—  An  attempt  or  effort 

on  the  part  of  a  party  accused  of  crime  to  escape  from  custody  may  be 
shown  as  tending  to  establish  his  guilt. 

3.  Trial  —  Instruction  —  Failure  of  accused  to  vestify.— Where  no 

request  is  made  at  the  trial  to  instruct  the  jury  that  they  are  not  to 
consider  tlie  failure  of  the  accused  to  testify  on  his  own  belialf,  to  his 
prejudice,  the  failure  to  so  instruct  will  not  bo  considered  error. 

4.  Adjournment. —  Pending  the  trial,  the  judge  of  a  district  court  may  ad- 

journ the  term,  to  bo  next  held  in  another  county,  for  one  wc^ek,  to 
give  sufheient  time  to  complete  the  trial,  which,  but  for  such  udjouru- 
nicnt,  wo>ild  proceed  after  the  day  fixed  for  the  next  term.i 

Appeal  from  Hardin  District  Court. 

Defendant  was  convicted  of  burglary,  and  now  appeals  to 
this  court. 

Tom..  IL  ininer,  for  appellant. 

A.  J.  Baker,  attorney-general^  for  the  state. 

Bkck,  C.  J.  I.  The  defendant  was  indicted,  with  two  others, 
for  burglary  committed  by  breaking  into  a  jewelry  store  and 
taking  goods  and  money  of  the  aggregate  value  of  $678. 
Upon  his  request  he  was  tried  separate  from  his  co-confeder- 
ates. 

II.  Various  objections  were  made  to  testimony  on  the  trial, 
showing  acts  and  conversation  of  the  other  persons  indicted 
M'ith  defendant,  which  tended  to  establish  familiar  relations 
and  association  of  all  the  parties;  that  they  were  in  company 
about  the  time  of  the  commission  of  the  crime,  and  other  mat- 
ters toiuling  to  connect  defendant  therewitli.  Evidence  as  to 
certain  bonds  found  in  ])Ossession  of  tiie  defendants  was  also 
made  the  subject  of  objection.  All  of  these  objections  may  bo 
disposed  of  upon  tlie  consideration  that  the  evidence  tends  to 
connect  detondunt  with  the  crime,  the  commission  of  which 
was  clearly  estab'  bed.  It  tends  to  show  that  defendant,  and 
those  connected  with  him,  were  familiar  associates  and  con- 
federates for  tlie  commission  of  crime. 

III.  Evidence  was  admitted,  against  defendant's  objection, 
tending  to  show  an  attempt  or  effort  on  the  "art  of  defendant 
to  escape  from  custody.  It  is  admitted  by  counsel  for  defend- 
ant tliat  an  osciipe  and  flight  may  bo  shown  as  a  fact  tending  to 
establish  guilt;  but  it  is  insisted  that  an  attempt  to  escape can- 

1  See  note. 
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not  be  proved.  "We  discover  no  distinction  between  an  actual 
escape  and  an  attempt  to  escape.  Each  eqnally  tends  to  show 
a  consciousness  of  guilt,  and  is  therefore  alike  admissible 
against  the  accused. 

IV.  Certain  instructions  as  to  the  effect  of  evidence  of 
possession  of  property  recently  stolen  are  made  the  subject  of 
criticism.  They  present  the  familiar  rules  upon  this  subject  in 
language  sulficiently  clear  and  certain.  The  same  rumaik 
may  be  made  applicable  to  instructions  applying  the  action  of 
reasonable  doubt  to  different  branches  of  the  case.  Cuunsul, 
in  their  objections  to  these  instructions,  fail  to  recognize  the 
obvious  meaning  of  their  language.  TIjo  instructions  pro.SLMit 
rules  as  they  are  laid  down  and  recognized  in  decisions  of  the 
courts. 

V.  The  defendant  did  not  testify  in  his  own  behalf.  His 
counsel  now  urge  that  the  court  erred  in  not  instruetin;^  the 
jury  that  this  fact  was  not  to  be  considered  to  his  pi\'jci(lico. 
Had  such  instruction  been  requested,  it  doubtless  woiiUl  liave 
been  given.  In  the  absence  of  this  request,  we  do  not  tliink  it 
Avas  the  duty  of  the  court  to  allude  to  tiie  matter.  It  cannot 
be  presumed  that  defendant's  case  was  prejudice. 1  by  liis 
silence,  in  the  absence  of  any  allusion  tliereto  by  the  state,  the 
court,  or  any  person  connected  with  the  case. 

VI.  Pending  the  trial  in  the  district  court,  the  Judge  made 
an  order  adjourning  the  term  to  be  next  held  in  anollior 
county,  for  one  week.  This  was  done  in  order  to  give  sutli- 
cient  time  to  complete  the  trial  of  this  cause,  which  i)rocoeded 
aftor  the  day  fixed  for  the  commencement  of  the  next  term 
had  it  not  been  adjourned.  It  is  now  insisted  that  the  ti'ial 
was  had  and  completed  during  the  time  fixed  for  the  court  to 
be  held  in  another  county.  But  section  1G9  authorizes  the 
judge,  for  suliicient  cause,  to  adjourn  a  term  before  it  is  begun. 
The  term  following  the  one  at  which  defendant's  trial  was 
commenced  was  lawfully  adjournetl,  and  nothing  prevented 
the  continuance  of  the  trial  during  the  time  at  whicli  tiie  next 
term  would  have  been  held  had  it  not  been  adjourned.  Tlie 
statute  does  not  fix  a  day  for  the  ending  of  a  term.  It  may 
continue  until  the  next  term  in  another  county  should  be  com- 
menced. 

We  think  defendant  had  a  lawful  and  fair  trial,  and  tiie  cvi- 
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denoe  well  supports  the  verdict.  We  discover  no  errors  in 
the  proceedings.  The  judgment  of  the  district  court  is 
affirmed. 

Note.—  Court  opened  and  adjourned  by  sheriff  in  absence  of  judge. — Court 
may  be  opened  by  a  circuit  judije  on  the  fli'st  day  of  the  term,  and  an  order 
entered  tliat  if  no  circuit  judge  of  that  circuit  be  there  at  5  o'clock  P.  M.  of 
that  day,  the  sheriff  shall  adjourn  the  court  until  the  succeeding  day.  If  at 
tiiat  time  no  judge  is  present,  the  sheriff,  under  the  statute,  may  open  and 
a Ijoinn  tlie  court  from  day  to  day,  by  proclamation  and  by  notice  posted 
0:1  the  court-house  door.    Bresslcr  v.  The  People,  117  111.,  423. 


The  State  v.  Clark., 

(89  Mo.,  423.) 

Burglary  :  Dwelling-house,  what  is. 

Burglary—  What  is  a  dwellino.— Under  the  laws  of  Missouri  (Revision 
1879,  §  1309)  an  under-ground  cellar,  used  for  storing  ice  and  beer,  hav- 
ing no  internal  door  of  communication  with  tlie  living-rooms  in  the 
u))i)er  stories  of  the  same  building,  and  not  under  the  control  and  do- 
minion of  any  occupant  of  the  building,  is  not  a  "  dwelling-house." 

Appeal  from  Cooper  Circuit  Court. 

Indictment  and  conviction  I'or  the  larceny  of  a  keg  of  beer 
from  a  dwelling-house. 

W.  31.  Draft'w,  for  apjiellant. 

B.  G.  Boone,  attorney -general,  for  the  state. 

Eay,  J.  At  the  November  term,  1885,  of  the  circuit  court 
of  Cooper  county,  the  defendant,  John  Clark,  and  one  Straub 
Young  were  jointly  indicted  for  larceny  commitied  in  a  dwell- 
ing-house in  said  count3^  The  indictment  was  framed  upon 
section  1301),  Revision  1879,  which  provides  that  "  if  any  larceny 
be  connnitted  in  a  dwelling-house,  or  in  any  boat  or  vessel,  or 
in  any  railroad  car,  or  by  stealing  from  the  person  in  the  night- 
time, the  offender  may  be  punished  by  imprisonment  in  the 
penitentiary  not  exceeding  seven  years."  The  indictment 
(omitting  its  formal  parts)  charges  that  at,  etc.,  on,  etc.,  one 
Straub  Young  and  one  John  Clark,  then  and  tliere,  in  a  dwell- 
ing-house (to  wit,  the  dwelling-house  of  a  person  to  the  grand 
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jurors  unknown),  feloniously  did  steal,  take  and  carry  away  a 
certain  keg  of  beer,  the  property  of  one  August  Dengolensky, 
then  and  there  in  said  dwelling-house  being,  against  the  ireace 
and  dignity  of  the  state. 

Upon  a  trial  of  the  cause  before  a  jury,  at  the  same  terra, 
the  folio  wins',  in  substance,  was  the  evidence  in  the  case: 
"That  on  the  28th  day  of  August,  1SS5,  one  Straub  Young  and 
John  Clark  did  take  from  an  ice-house  one  keg  of  beer;  that 
said  beer  belonged  to  one  August  Dengolensky,  and  the  house 
was  the  property  of  William  Dengolensky  and  was  situated  in 
the  citv  of  Eoonville:  the  defendants  took  the  beer  from  the 
house  in  the  day-time,  and  the  beer  was  worth  $3.05 ;  that  the 
said  ice-house  was  made  of  brick,  and  under  the  ground,  and 
that  it  was  built  originally  for  an  ice-house,  but  afterwards  a 
floor  was  put  in,  leaving  the  part  below  as  an  ice-house  and 
making  four  rooms  above,  without  any  internal  communication 
between  the  rooms  above  and  the  ice-house  below ;  that  there 
was  but  one  way  of  ingress  and  egress  to  the  said  ice-house, 
which  was  b}'  a  door  upon  the  outside ;  that  the  occupants  of 
the  rooms  above  neither  owned  nor  had  any  control  over  the 
ice-house  and  beer-cellar  below ;  that  said  ice-house  and  beer- 
cellar,  and  the  dwellings  over  it,  were  the  property  of  and 
owned  by  William  Dengolensky ;  and  that  a  part  of  the  ice- 
house was  leased  by  him  to  one  August  Dengolensky,  as  and 
for  a  beer-cellar;  and  that  two  of  the  rooms  over  the  ice-house 
were  leased  by  him  to  one  of  the  defendants,  Straub  Young, 
who  occupied  the  same  with  his  family  as  his  dwelling-house 
at  the  time  of  the  larceny  charged  in  the  indictment,  and  the 
remaining  two  rooms  were  leased  by  him  to  one  Florence 
Jackson,  who  lived  in  the  same  at  the  time;  that  the  only  en- 
trance to  the  said  ice-house  and  beer-cellar  was  from  the  out- 
side of  the  same,  and  that  there  was  no  door  or  opening  of  any 
kind  between  the  ice-house  and  beer-cellar,  and  the  rooms 
above  occupied  by  the  defendant  Young  and  Florence  Jack- 
son, and  that  a  floor  separated  the  same ;  that  said  ice-house 
and  beer-cellar,  which  are  one  and  the  same,  were  in  the  pos- 
session and  under  the  control  of  one  William  Dengolensky,  the 
owner  thereof,  and  the  said  August  Dengolensky,  the  lessee  of 
a  part  thereof,  and  that  neither  of  them  had  any  control  or 
resided  in  the  rooms  over  and  above  said  ice-house  and  cellar." 
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y  a      S  At  tlie  close  of  the  testimony  the  court,  over  the  objections 

^7)       ^       ^^^^  exceptions  of  defendant,  gave  the  following  instruction  for 
ice        i        the  state:  ^^  Third .    If  the  jury  shall  find  from  the  evidence 
that  tlie  witness  Dengolensky  kept  his  beer  in  the  basement  of 
'in,         1        a  house;  and  that  said  basement  was  also  used  as  an  ice-house; 
and  that  the  superstructure  over  said  basement  was  composed 
of  four  rooms;  and  that  two  families  were  living  in  those 
rooms;  and  that  each  family  occupied  different  rooms;  and 
that  the  only  means  of  entering  the  basement  where  said  beer 
in        1        was  kept  was  by  a  cellar  door  on  the  outside, —  then  the  jury 
le        M        are  instructed  that  said  basement  was  a  portion  of  a  dwelling- 
house,  and  if  the  defendants  took  the  beer  mentioned  in  evi- 
dence from  said  basement,  then  they  took  it  from  a  dwelling- 
house,  within  the  meaning  of  the  law." 

The  court  then  refused  the  following  instruction  asked  by 
defendants,  to  which  defendants  excepted :  "  Ilrst.  The  jury 
are  instructed  that  the  defendants  are  indicted  for  larceny 
cominitted  in  a  dwelling-house;  and  they  are  further  instructed 
that  if  they  find  from  the  evidence  that  Straub  Young,  one  of 
I  the  defendants,  was  dwelling  in  and  residing  with  his  family 

in  a  portion  of  the  house  referred  to  in  the  indictment;  and 
tliat  tlie  keg  of  beer  mentioned  in  said  indictment  was  in  an 
ice-house  which  formed  a  part  of,  or  was  connected  with,  the 
dwelling-house  in  which  Young  was  living  with  his  family; 
and  that  said  ice-house,  at  the  time  it  is  charged  said  beer  was 
taken,  was  under  the  control  of  William  Dengolensky;  and 
that  there  was  no  door  or  internal  communication  between  the 
part  in  which  Young  was  living  and  the  ice-house, —  then  the 
jury  cannot  find  the  defendants  guilty  of  the  offense  charged 
in  the  indictment." 

Upon  the  trial,  as  shown  by  the  record,  the  defendant  Straub 
Young  was  acquitted  by  the  jury,  but  the  defendant  John 
Clark  was  found  guilty  as  charged  in  the  indictment,  and  his 
punishment  assessed  at  imprisonment  at  the  penitentiary  for 
three  years  and  four  months,  and,  failing  to  secure  a  stay  of 
execution,  he  is  now  in  the  penitentiary,  as  appears  by  the  brief 
of  the  attorney-general  for  the  state. 

It  may  be  well  to  premise  that  by  section  1307,  Revision, 
Statutes  1879,  it  is  provided  that  "  every  person  who  shdll  be 
convicted  of  feloniously  stealing,  taking,  and  carrying  away 


■" 


*  ■& 


m 

1  ' '             ' 

M. 


U 


91 


AMERICAN  CRIMINAL  REPORTS. 


any  money,  goods,  rights  in  action,  or  other  personal  property 
or  valnaVjie  thing  whatsoever,  of  the  vakie  of  $30  or  more, 
or  any  horse,  mare.  geUling,  colt,  filly,  ass,  mule  or  neat  cattle, 
belonging  to  another,  shall  he  deemed  guilty  of  grand  larceny. 
..."  IJy  section  1308  persons  convicted  of  grand  larceny 
shall  be  punished  (as  the  case  may  require)  by  imprisonment  in 
the  penitentiary  from  five  to  seven  years.  Section  1318  pro- 
vides  that  "  every  person  who  shall  steal,  take,  and  carry  away 
any  money  or  personal  property  or  effects  of  another,  under 
the  vaUie  of  830,  not  being  the  subject  of  grand  larceny,  with- 
out regard  to  value,  shall  be  deemed  guilty  of  petit  larceny, 
and,  on  conviction,  shall  be  punisiicd  by  imprisonment  in  the 
county  jail  not  exceeding  one  year,  or  by  fine  not  exceeding 
SlOO,  or  by  both  such  fine  and  imprisonment."  And  section 
1319  provides  that  "if,  upon  the  trial  of  an  indictment  for 
grand  larceny,  the  evidence  shows  the  value  of  the  property 
taken  would  constitute  a  case  of  petit  larceny,  the  dofeniljint 
may  be  convicted  of  that  offense."  It  may  bo  further  pre- 
mised, in  tlio  sameconnection,  that  while  section  1300  docs  not, 
in  express  terms,  declare  that  the  perpetrator  of  "  larceny  in  a 
dwelling-house  "  shall  be  deemed  guilty  of  grand  larceny,  yet 
it  says  tluit  lie  may  be  punished  (in  like  manner,  that  is)  by  im- 
prisonment in  the  penitentiary  not  exceeding  seven  years;  and 
in  State  v.  liamehhurg,  30  Mo.,  26,  the  court,  speaking  through 
Scott,  J.,  held  that  stealing  committed  in  a  dwelling-house  was 
grand  larceny  within  the  meaning  of  a  similar  statute. 

But  the  controlling,  if  not  the  only,  question  in  this  case  is, 
whether  the  stealing  of  the  keg  of  beer  in  question  from  the 
"  ice-house  or  beer-cellar  "  in  question  was,  under  the  evidence 
in  the  cause,  "a  larceny  committed  in  a  dwelling-house,"  within 
the  meaning  of  section  1309,  supra,  and  the  authorities  appli- 
cable thereto. 

An  eminent  text-writer  (1  Whart.  Crim.  Law  (8th  ed.),  §§  G83, 
781),  treating  of  burglary  (a  somewhat  kindred  crime),  says 
that  "  the  breaking  and  entering,  to  constitute  a  burglary,  must 
be  ordinarily  into  the  dwelling-house  of  another;  that  is  to 
say,  the  house  in  which  the  occupier  and  his  family  usually  re- 
eide,  or,  in  other  words,  dwell  and  He  in."  "  As  an  introduc- 
tion to  the  cases  hereafter  to  be  given  in  detail,  it  may  be  now 
stated,  generally,  that  no  matter  to  what  use  an  out-building 
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may  be  put,  it  is  burp^lary  to  break  and  enter  it  if  it  is  appurte- 
nant or  auxiliary  to  the  dwelling-house,  and  is  within  such 
convenient  distance  from  the  same  as  to  make  passing  and  re- 
passing an  ordinary  household  occurrence.  .  .  .  The  ques- 
tion is,  is  it  probable  that  the  building  is  under  the  immediate 
personal  care  of  its  owner?  If  so,  in  view  of  the  peril  to  life 
consequent  upon  a  nocturnal  attack  on  it,  the  offense  is  one 
against  family  peace  and  safety,  as  well  as  against  propert}', 
and  consequently  rises  to  burglary."  "A  dwelling-house  is 
deemed  any  permanent  building  in  which  a  pai'ty  may  dwell 
and  lie.  and,  as  such,  burglary  may  be  committed  in  it.  A  set 
of  cliauibers  in  an  inn  of  court  or  college  is  deemed  a  distinct 
dwellinf^-liouse,  for  this  purpose.  So,  even  a  loft  over  a  stable 
used  lor  the  abode  of  a  coachman,  which  he  rents  for  his  own 
use  and  that  of  his  family,  is  a  ])lace  which  may  be  burglari- 
ously broken." 

Another  distinguished  Avriter  (Bish.  St.  Crimes  (2d  ed.),  §  212), 
says  that  "the  word  'dwelling-house,'  the  meaning  of  which 
is  fully  explained  further  on,  includes,  in  the  law  of  burglary, 
and  generally  in  the  law,  a  structure  for  business  uses,  whereof 
any  internally  connected  room  is  occupied  for  slee))ing  and 
abode."  The  same  author,  in  section  277,  says  that  "the  words 
*d\vellinjr-house'  and  'mansion-house'  are  identical  in  lesjal 
writings,  but 'house' is  not  quite  the  same.  .  .  .  The  lat- 
tei'  is  -  f  meaning  somewhat  larger  than  the  others,  though  the 
ftjii'.  ;  -  .r>  not  quite  definable.  .  .  .  As  already  seen,  the 
ni  \L.  oi'  these  terms  may  vary  with  the  subject,  and  their 
coniKCiions  with  other  words;  but,  in  general,  they  are  stable 
in  the  criminal  law.  For  example,  in  statutes  against  larceny 
from  the  dwelling-house,  the  term 'dwelling-house'  has  the 
same  significance  as  in  burglary."  In  section  278  the  same 
author  uses  this  language:  "A  'dwelling-house'  is  the  apart- 
ment, building,  or  cluster  of  buildings  in  which  a  man  with  his 
family  resides.  To  explain :  One  need  not  so  construct  his  hab- 
itation that  all  its  rooms  will  be  under  one  roof;  therefore  the 
word  'dwelling-house'  embraces  the  entire  congregation  of 
buildings,  main  and  auxiliary,  used  for  abode."  In  section  280 
this  writer  says  that  "  if  one  part  of  a  building  is  used  for 
abode,  it  gives  the  character  of  dwelling-house  to  every  other 
part  to  which  there  is  an  internal  c&mmunicationj  even  though, 
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according  to  the  authorities,  generally  occupied  by  another 
person,  for  an  entirely  different  purpose.  ...  If  there  is 
no  internal  communication,  the  parts  are  to  be  considered  as 
though  they  were  distinct  buildings."  The  same  author,  in 
section  2S3,  uses  the  further  language:  "In  reason,  whether  a 
man's  abode  consists  of  a  cluster  of  separate  buiUlings,  or  of 
separate  rooms  under  one  roof,  the  result  is  the  same ;  and  it 
is  that  thoabode  — the  dwelhng-house  — extends  only  to  build- 
inns  and  rooms  used  cither  directly  for  habitation  or  as  aux- 
iliary  thereto,  with  this  single  exception:  that  where  the  walls 
of  the  dwellirg  inclosed  other  premises  connected  by  an  inter- 
nal communication  with  the  rooms  lived  in,  such  i)remises,  if 
not  the  abode  of  another  person,  are,  thougji  occupied  by  an- 
other, parts  of  the  dwelling-house  with  which  they  connect." 

In  this  same  connection,  also,  wo  may  quote  a  paragraph 
from  the  opinion  of  Judge  Scott  in  the  case  of  Stittev.  Bam- 
elslunj,  30  ^Mo.,  28,  which,  like  this,  was  an  indictment  for  steal- 
inff  from  a  dwellinff-house,  to  this  effect:  "The  same  offense 
may  be  committed  under  circumstances  which  will  greatly  en- 
hance its  guilt.  Property  which  is  necessarily  exposed  to  the 
depredations  of  offenders  must  be  protected  by  severer  punish- 
ment than  that  which  may  be  guarded  and  protected.  So, 
those  who  make  a  visit  to  a  dwelling-house  a  screen  to  hide  a 
theft  should  be  punished  more  severely  than  one  who  woidd 
steal  the  same  thing  found  in  a  place  calculated  to  create  a 
temptation  to  do  the  act.  The  one  act  is  indicative  of  a  much 
more  depraved  disposition  in  the  offender  than  the  other." 

Tested  by  the  rules  enunciated  in  these  authorities,  it  is  mani- 
fest, we  think,  that  the  conviction  and  judgment  in  the  case  at 
bar  cannot  be  upheld  under  the  undisputed  evidence  in  the 
cause.  It  clearly  appears  that  the  keg  of  beer  in  question, 
worth  $3.05,  was  stolen  by  said  Young  and  the  defendant  Clark 
in  the  day-time,  from  the  ice-house  or  beer-cellar  in  question, 
which  formed  the  basement  of  the  building  above,  which  had 
four  rooms,  but  without  any  internal  communication  between 
said  rooms  above  and  the  said  ice-house  below;  that  thei-c 
was  but  one  way  of  ingress  and  egress  from  said  ice-house, 
beer-cellar  or  basement,  and  that  was  by  a  door  upon  the  out- 
side; that  the  occupants  and  dwellers  in  the  rooms  or  building 
above  neither  owned,  possessed  nor  had  any  interest  in  or  con- 
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trol  over  suid  ice-house,  cellar  or  basement,  or  the  business  or 
uses  to  wliich  it  was  applied;  that  the  same,  and  the  dwelling 
over  it,  were  the  property  of  and  owned  by  William  Dengo- 
lensky,  and  that  part  of  the  ice-house,  collar  or  basement  with- 
out anv  internal  communication  with  the  buildinsj  or  rooms 
above  was  leased  to  one  August  Dengol.ensky  as  and  for  a 
beer-cellar;  that  two  of  the  rooms  above  mentioned  were  leased 
to  Straiib  Young  and  the  otiier  two  to  Florence  Jackson,  who 
occupied  the  same  as  a  dwelling  at  the  time;  that  said  ice- 
house was  made  of  brick,  and  underground,  and  that  it  was 
built  originally  for  an  ice-house,  but  afterwards  a  floor  was  put 
in,  leaving  the  part  below  as  an  ice-house  and  making  four 
rooms  above,  but  without  any  internal  communication  between 
the  rooms  or  building  above  and  the  ice-house  below,  which,  as 
before  stated,  had  but  one  way  of  ingress  or  egress,  and  that 
by  a  door  upon  the  outside;  and  that  the  dwellers  in  the  build- 
ing above,  as  before  stated,  had  no  interest,  jjossession  or  con- 
trol of  the  same  or  any  concern  with  those  using  the  same.  It 
is  quite  clear,  therefore,  that  the  ice-house,  beer-cellar  or  base- 
ment was  not,  in  the  language  of  the  text-writers,  under  the 
immediate  personal  control  of  any  of  the  dwellers  above;  and, 
that  being  so,  there  was  nothing  to  make  passing  and  repassing 
from  said  ice-house  to  the  building  above,  in  the  language  of 
the  text-writers,  an  ordinary  househohl  occurrence  on  tlie  part 
of  the  dwellers  above;  and,  if  that  be  so,  the  peril  to  life  con- 
sequent u])on  a  nocturnal  attack  upon  it,  much  less  an  attack 
in  broad  daylight,  apprehended  by  the  text-writers  and  ad- 
judged cases,  does  not  exist  in  the  case  at  bar;  and,  if  so, there 
is  nothing  in  the  facts  of  the  case,  or  the  policy  of  the  law,  to 
make  the  offense  in  question,  in  the  language  of  the  books,  one 
against  fiimily  peace  and  safety,  as  well  as  against  property; 
or,  in  other  words,  to  convert  a  case  of  simple  "  petit  larceny" 
into  one  of  "grand  larceny,"  within  the  purview  of  section 
1301),  supra;  nor  is  there  in  the  case  at  bar,  in  the  language  of 
Judge  ^cott,  in  delivering  the  opinion  in  the  case  of  iState  v. 
Rainehhut'y,  3u  Mo.,  28,  anything  like  "a  visit  to  a  dwelling- 
house  in  order  to  screen  or  hide  a  theft,"  so  as  to  render  the 
defendant  deserving  of  a  severer  punishment  than  that  due  to 
a  case  of  simple  petit  larceny.  It  follows,  therefore,  that  the 
trial  court  erred  in  giving  the  instructions  asked  for  on  the  part 
Vol.  VI  — 7 


l^i 


m 


.J>Sl 


T 


V>8 


AMERICAN  CRIMINAL  REPORTS. 


of  the  state,  and  in  refusing  that  requested  by  defendant;  and 
for  these  reasons  the  judgment  of  the  circuit  court  is  reversed, 
and  the  defendant  ordered  to  bo  discharged  from  further  im- 
prisonment by  reason  tliereof. 

(All  concur.) 


The  State  v.  Shields. 

(89  Mo.,  259.) 

Burglary  of  depot  e'JILdino:  Indictment  need  not  allege  incorporation 

of  the  company. 

Indictment.— Under  the  laws  of  Missouri  (R.  S.,  §  1298),  an  indictment  for 
burglary  of  or  larcenj'  from  a  railway  depot  need  not  allege  the  incorpo- 
ration of  the  railway  company,  nor  its  ownership  of  the  depot  building. 

Appeal  from  Jasper  Circuit  Court. 

Indictment  and  conviction  for  the  larceny  of  goods  from  a     '^ 
railway  depot. 
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B.  G.  Boone,  attorney-general,  for  the  state. 
J.  D.  Perkins,  for  the  appellant. 

Norton,  J.  At  the  March  term,  1884,  of  the  circuit  court  of 
Jasper  county,  the  defendant  was  tried  and  convicted  of  burg- 
lary and  larceny,  from  which  judgment  of  conviction  he  has 
appealed  to  this  court,  and  the  only  question  raised  on  the  ap- 
peal is  as  to  the  sufficiency  of  the  indictment,  which,  omitting 
the  formal  parts,  is  as  follows:  "  That  Sheridan  Shields,  on  the 

day  of ,  1S83,  at  the  county  of  Jasper  and  state  of 

Missouri,  did  then  there  feloniousl}'^  and  burglariously  break 
into  and  enter  a  depot  building  of  the  Missouri  Pacific  Kailroad 
Company,  there  situate,  the  sniiie  being  a  building  in  whicli 
divers  goods,  merchandise  anu  valuable  things  were  then  and 
there  kept  and  deposited,  with  the  intent  the  goods,  chattels 
and  valuable  things  in  said  depot  building  then  and  there 
being,  then  and  there  feloniously  and  burglariously  to  steal, 
take  and  carry  away,  and  one  pair  of  men's  pants,  of  the 
value  of  $10,  of  the  personal  goods  and  chattels  of  W.  H. 
Johnson,  then  and  there  in  said  depot  building  being  found,  did 
then  and  thei'e  feloniously  steal,  take  and  carry  away,"  etc. 
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The  indictment  in  question  is  framed  on  section  1298,  Revised 
Statutes,  which,  among-  other  things,  provides  "that  any  per- 
son who  shall  be  convictod  of  breaking  and  entering  any  shop, 
store,  ...  or  other  building,  ...  in  which  there  shall 
be  at  the  time  some  human  being,  or  any  goods,  wares  or  mer- 
chandise, or  other  valuable  thing,  kept  or  deposited,  with  the 
intent  to  steal  or  commit  any  felony  therein,  shall,  on  convic- 
tion, be  adjudged  guilty  of  burglary  in  the  second  degree." 

The  specific  objection  made  to  the  indictment  is  that  it 
neither  alleges  that  the  Missouri  Pacific  Railroad  Company  was 
a  corporation,  nor  that,  as  such,  it  was  capable  of  owning  prop- 
erty. Tlie  precise  question  presented  has  not,  so  far  as  I  am 
aware,  been  passed  upon  by  this  court;  but  the  identical  point 
was  raised  in  the  following  cases,  where  it  is  held  that  it  was 
not  necessary  to  the  sufficiency  of  an  indictment  that  it  should 
allege  either  that  the  owner  of  the  property  was  a  corporation, 
or  tiiat,  as  such,  it  was  capable  of  owning  projjcrt}"^:  People  v. 
IfcCloifh'i/,  it  Parker,  Crim.  R.,  57;  Commonwealth  v.  Williams^ 
2  Cush.,  582;  State  v.  Scripture,  42  N.  II.,  485;  State  v.  Randy 
33  N.  II.,  216.     See,  also,  1  Whart.  Pr.,  378. 

The  evidence,  which  seems  to  be  only  partially  preserved  in 
the  bill  of  exceptions,  tended  to  show  that  the  building  burglar- 
ized was  the  depot  of  the  Missouri  Pacific  Railroad  Company, 
at  Carthage;  that  defendant,  being  in  the  waiting-room  there- 
'of,  broke  the  window  in  the  partition  between  the  waiting-room 
and  the  ticket-office,  through  which  he  entered  and  stole  certain 
personal  property  therein  kept  or  deposited. 

We  find  no  error  in  the  record  justifying  our  interference 
with  the  judgment,  and  it  is  hereby  affirmed,  in  which  all 
concur. 
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The  State  v.  Kane  et  al. 

(63  Wis..  260.) 

Burglary:  Indictment  —  Allegation  as  to  value. 


1.  Burglary  —  Degrees  of  offense — Information. —  It  is  not  incum- 
bent on  the  state,  in  charging  an  offense  under  Revised  Statutes  of 
WLicuusiu,  1878,  section  4409,  to  allege  the  negative  provided  for  in  said 
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section,  and  contained  in  the  language  "  not  adjoining  or  occupied 

with  adwelling-liouse." 
8.  Description  of  offense  — Sentence.—  Said  htnguage,  though  n  innt?- 

rial  part  of  the  description  of  tiie  offenHo  provided  a^ainttt  in  Rfvisej 

Statuteu  1878,  Hcction  4409,  need  not  he  alleged  in  the  information; 

and  where  such  language  is  omitted,  and  the  accused  found  guilty,  the 

court  may  sentence  him. 
8.  Value  op  ooods.—  In  an  information  for  burglary  the  value  of  the 

goods  which  tlie  accused  intended  to  steal  need  not  be  alleged. 

Reported  from  the  Circuit  Court  for  Milwuukeo  County. 

J.  M.  Clarice,  district  attorney,  for  the  state. 
W.  11.  Aunttn,  for  respondents. 

OuToN,  J.  The  defcn(hints  were  tried  and  found  guilty  on 
the  following  information,  to  wit:  That  they  on,  etc.,  and  at, 
etc.,  "the  store-building  of  Ilonry  Koch,  Jr.,  as  the  adminis- 
trator, etc.,  there  situate,  in  the  night-time  of  the  same  duv, 
then  and  there  unlawfully,  feloniously  and  burglariously,  did 
break  and  enter  with  intent  then  and  there  the  goods,  chattels 
and  property  of  said  Ilenr}'  Koch.  Jr.,  as  administrator,  tlien 
and  there  in  the  said  store-building  being  found,  then  and  there 
feloniously  and  burglariously  to  steal,  take  and  carry  away, 
contrary  to  the  statute,"  etc.  Pending  a  motion  in  arrest,  tlie 
learned  judge  of  the  circuit  court  reported  the  case  to  this  court 
as  far  as  was  necessaiy  to  present  certain  questions  of  law  aris- 
ing therein,  by  virtue  of  section  4721,  Revised  Statutes,  for  its 
decision.  The  questions  so  propounded  are  as  follows:  (1) 
"  Whether  or  not  it  is  incumbent  for  the  state,  in  charging  an 
oifense  under  section  4409  of  the  Revised  Statutes  for  1878,  to 
allege  the  negative  provided  for  in  said  section,  and  contained 
in  the  language  'not  adjoining  or  occupied  with  a  dwelling- 
house.'  "  (2)  "  AVhether  said  language  is  a  material  part  of 
the  description  of  the  offense  provided  against  in  said  section." 
(3)  "Whether  or  not  this  court  can  properly  sentence  said 
defendants  upon  said  information  under  said  section."  (4) 
"  Whether  or  not  said  information  properly  charges  any  offense 
known  to  the  law." 

The  several  kinds  or  degrees  of  the  general  offense  of  burg- 
lary, as  defined  by  our  statute,  areas  follows:  In  section  4407, 
breaking  and  entering  any  dwellin<^-lMUse  in  the  night-tune, 
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with  intent,  etc,  any  person  being  lawfully  therein,  and  the 
offtMider  IjL'in^  uriiied  with  a  dangerous  weapon,  etc.  In  section 
4408,  brealcing  and  entering,  in  the  night-time,  any  dwelling- 
house,  with  such  intent,  etc.,  not  being  aniuid  with  a  danyeroufi 
wvci/xm,  etc.  In  section  4401),  breaking  into  and  entering  in 
the  ni;jfht-tiine,  any  olHce,  shop,  or  warehouse,  or  any  other 
biiil(lin<j;,  not  adjoinlioj  or  oocnpicd  with  any  dweUuuj-houae^ 
witli  such  intent.  In  section  4410,  entering  in  the  night-time, 
without  breaking,  or  breaking  and  entering  in  the  day-time, 
any  dwelling-houso  or  out-house  thereto  adjoining  and  occu- 
pied therewith,  or  any  ollico,  shop,  etc.,  with  such  intent.  For 
tiie  (list  grade  of  the  olfense  as  above  defined  the  punish- 
ment is  imprisonment  in  tiie  state  prison  from  five  to  fifteen 
years;  lor  the  second,  from  three  to  eight  years;  for  the  third, 
from  one  to  five  years;  for  the  fourth,  from  one  to  three  years, 
or  in  the  county  jail  from  six  months  to  one  year.  Section 
4411  does  not  create  any  new  or  other  grade  of  burglary,  but 
establishes  only  a  rule  of  evidence  by  making  any  unlawful 
entry  of  a  dwelling-house,  or  other  building,  with  such  intent, 
u  hrc'Aiiif/  and  entering.  It  is  evident  that  this  information 
was  not  drawn  and  cannot  stand  under  any  of  these  sections 
except  section  4409,  and  the  only  gi-ound  taken  by  the  learned 
counsel  of  the  defendants  why  it  cannot  stand  under  that  sec- 
tion, and  does  not  describe  the  grade  of  burglary  therein  de- 
lined,  is  that  the  negative  words,  "not  adjoining  or  occupied 
with  unv  dwelling-house,"  are  not  stated  in  the  information  as 
an  allegation  of  fact  in  the  necessary  description  of  the  offense. 
Burglary  at  common  law  is  "the  breaking  and  entering  into  a 
dwelling-house,  or  a  building  immediately  connected  therewith, 
in  the  night,  with  intent  to  commit  a  felon}'." 

The  grade  of  the  ofi'ense  established  by  and  described  in  sec- 
tion 44ui)  of  our  statute  was  unknown  at  the  common  law,  and 
is  a  lower  grade  of  the  otfense,  by  reason  of  its  making  a  cer- 
tain kind  of  burglary  consist  of  breaking  and  entering  a  build- 
ing which  is  neither  a  dwelling-house  nor  one  immediately 
connected  therewith ;  or,  in  the  words  of  the  section,  a  build- 
ing "not  adjoining  or  occupied  with  any  dwelling-house,"  with 
such  intent.  In  one  sense  it  is  proper  to  say  that  the  above 
section  creates  and  defines  a  new  and  distinct  offense,  different 
from  burglary  at  common  law,  by  extending  the  common  law 
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offense  to  embrace  buildings  other  than  those  mentioned 
therein.  But,  in  another  and  stricter  sense,  it  creates  only  a 
lower  grade  of  the  common  law  offense  of  burglary.  Murder, 
at  common  law,  in  the  same  sense,  is  defined  by  general 
words  of  apt  and  strict  meaning.  But  our  statute,  as  well  as 
the  statutes  of  other  stales,  have  established  and  defined  differ- 
ent grades  of  murder,  as  in  the  first,  second  and  third  degrees, 
each  having  its  own  special  elements,  and  yet  in  each  case  it 
is  murder.  This  distinction  must  be  borne  in  mind  when  con- 
sidering the  necessity  of  alleging  negative  words,  found  in  the 
statutory  definition  of  the  offense,  or  the  different  grades  of 
the  same  general  offense  created  by  statute. 

The  rule  asserted  by  the  learned  counsel  of  the  defendants 
is  undoubtedly  correct,  that  every  circumstance  necessary  to 
an  exact  description  of  the  offense  as  defined  by  the  statute 
creating  it  must  be  critically  set  forth.  In  re  Booth,  3  Wis., 
157.  But  this  rule  is  limited  to  entire  and  distinct  offenses 
created  and  defined  by  the  statute.  In  such  cases  the  indict- 
ment or  information  must  fulh'  and  particularly  describe  tlie 
offense  in  all  its  essential  elements  or  it  is  not  described  at  all. 
But  this  rule  cannot  apply  to  different  grades  of  the  same  gcMi- 
eral  offense,  whei'e  the  higher  grade  is  made  to  consist  of 
certain  special  particulars  or  circumstances  affirmatively  ox- 
pressed  as  the  necessary  ingredients  of  the  offense,  and  a  lower 
grade  thereof  is  made  complete  by  excluding  certain  elements 
of  the  higher  grade  by  negative  words.  Charging  the  lower 
grade,  and  'eaving  out  or  omitting  such  elements  of  the  higher, 
is  a  full  and  complete  allegation  of  the  lower  grade,  without 
alleging  s[)ecifically  that  they  are  omitted,  by  the  use  of  such 
negative  words  as  the  statute  uses  only  for  the  pMrpose  of 
creating  it.  The  distinction  is  clearly  apparent,  although  in 
some  cases  it  has  been  either  misapprehended  or  lost  sight  of. 
To  illustrate: 

In  charging  common  law  burglary,  or  burglary  under  sec- 
tions -t-iOT  and  4408,  the  breaking  and  entering  a  dwelling- 
house,  or  building  immediately  connected  therewith,  or  adjoin- 
ing and  occupied  therewith,  must  be  explicitly  alleged.  If, 
howe^'cr,  the  information  charges  the  breaking  and  entering 
of  a  building  which  is  not  alleged  therein  to  bo  a  dwelling- 
house  or  a  building  so  connected  therewith,  and  all  the  essential 
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inTcdieiits  of  a  lower  grade  of  burglary  are  alleged,  then  it  is 
clear  that  the  lower  grade  is  fully  and  completely  charged. 
Tlie  higher  grade  of  the  offense  is  not  charged  because  this 
essential  element  thereof  is  omitted ;  and  the  lower  grade  is 
charged  because  it  is  omitted.  These  I'easons  might  as  well, 
perhaps,  have  been  omitted,  because  this  rule  has  been  repeat- 
edly sanctioned  by  the  decisions  of  this  court,  and  is  really  not 
an  open  question  in  this  state. 

This  court  has  followed  the  decisions  of  the  courts  of  Massa- 
chusetts in  the  sanction  of  this  rule  in  respect  of  this  particular 
grade  of  burglary,  and  the  necessity  of  alleging  the  negative 
words  found  in  the  statute  creating  it,  and  which  statute  was 
borrowed  by  this  state  from  that;  and  therefore  the  decisions 
of  that  state  have  been  held  to  be  sufficient  authority  on  the 
question,  liut  to  repeat  the  reason  of  the  rule  can  do  no  harm, 
especially  as  the  courts  are  somewhat  in  conflict  on  the  ques- 
tion. The  statute  of  Massachusetts,  in  respect  to  this  grade  of 
ort'ense,  was  substantially  like  section  44:09,  Eevised  Statutes, 
and  our  statute  was  borrowed  and  copieil  therefrom. 

In  Dcwe  V.  Com.,  3  Mete,  310,  Chief  Justice  Shaw,  after 
explaining  the  statute  and  pointing  out  this  change  of  the 
common  law  offense  in  making  tiie  bre-'ing  of  other  buildings 
than  dwelling-houses  and  buildings  immediately  connected 
therewith  burglary,  by  the  use  of  these  negative  words,  says: 
"Supposing  tiiis  to  bo  the  trueconstructiou  of  the  statute,  then 
the  case  is  brought  within  the  scope  of  a  N'-^ell-established  rule, 
which  is,  that  where  there  are  several  species  of  the  same  gen- 
eral crime,  with  more  or  lewer  circumstances  of  aggravation, 
and  subject  to  a  gradation  of  punishments,  it  is  not  necessary 
in  the  indictment  to  negative  those  circumstances  which  would 
render  it  more  aggravated.  .  .  .On  these  grounds  the 
court  are  of  opinion  that  this  indictment  was  not  defective  and 
invalid  by  reason  of  not  alleging  that  the  office  therein  men- 
tioned was  not  culjolnbig  to  or  occupied  lolth  a  dwelllny-house.'''' 

In  Phillips  V.  Com.,  3  Mete,  588,  the  same  question  was 
again  raised  and  referred  to  as  decided  in  the  previous  case. 
These  cases  are  so  decided,  without  much  discussion,  in  anal- 
ogy to  and  by  the  authority  of  Com.  v.  Squire,  1  Mete,  258, 
which  was  ii  case  of  arson  or  burning  under  the  statutes 
making  different  grades  of  the  offense  and  degrees  of  punish- 
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ment.  Section  3  of  the  statute  made  it  an  offense  of  the 
highest  grade  to  burn  a  certain  class  of  buildings,  and  the 
subsequent  section  under  wliich  the  indictment  was  drawn  made' 
it  an  ofTense  of  lower  grade  to  burn  certain  buildings  "otlier 
than  those  mentioned  in  the  third  section ; "  and  it  was  hold 
that  the  words  of  exception  need  not  be  alleged  in  the  indict- 
ment. 

In  Lamed  v.  Com.,  12  Mete,  240,  the  same  question  was 
again  raised  in  respect  to  an  indictment  which  failed  to  allege 
these  negative  words  in  charging  the  offense  described  in  this 
section,  and  the  same  ruling  is  re|)eated,  referring  to  the  above 
cases,  and  explaining  Com.  v.  Tuck.  20  Pick.,  802,  cited  by  the 
learned  counsel  of  the  defendants  as  establishing  a  different 
rule. 

In  Lacy  v.  State,  15  "Wis.,  15,  the  indictment  was  for  burning 
a  dwelling-house,  and  drawn  under  sec.  1,  ch.  1G5,  Ti.  S. 
1858,  which  makes  three  grades  of  the  offense  of  burning  a 
dwelling-house:  (1)  Where  the  life  of  any  person  shall  be 
thereby  destroyed ;  (2)  when  no  life  has  been  thereby  destroyed; 
and  (3)  when  there  w;is  "no  person  lawfully  in  the  dwelling- 
house  at  the  time;"  and  there  were  three  grades  of  punish- 
ment. The  allegation  in  the  indictment  pertinent  to  tliis 
question  was  that  the  person  whose  life  was  destroyed  was  In 
said  dicell'uHj.  The  lowest  grade  of  the  offense  is  when  there 
is  no  person /««;/« //y  in  the  dwelling-house  burned.  The  de- 
fendant was  convicted  of  the  higher  offense.  It  was  held  by 
this  court  that  the  conviction  could  not  be  sustained  for  the 
higher  grade  of  the  offense,  because  the  allegation  was  not 
that  such  person  was  hiwfuUij  in  the  dwelling-house  at  the 
time;  but  it  was  further  held  that  the  defendant  might  be  con- 
victed under  the  indictnient,  because  it  was  not  so  alleged,  and 
that  the  indictment  was  good  under  the  last  clause  of  the  sec- 
tion, although  it  did  not  allege  that  there  was  no  person  law- 
fully in  the  dwelling  at  the  time.  This  was  equivalent  to 
holding  that  the  omission  to  allege  that  the  person  wr.s  law- 
fully in  the  dwelling-house  was  a  sufficient  allegation  that  no 
person  was  lawfully  therein.  The  present  chief  justice,  in  the 
opinion,  says: 

"  All  the  counts  of  the  indictment,  undoubtedly,  charge  the 
wilful  and  malicious  burning  of  a  dwelling-house  in  the  night- 
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time,  but  without  a  sufficient  averment  that  the  dwelling  was 
lawfully  occupied  by  any  person  at  the  time.  The  matters 
alleged  show  that  the  minor  offense  was  committed,  and,  there- 
fore, it  may  be  punished  as  such.  It  was  not  necessary  to  aver 
that  the  dwelling-house  was  temporarily  unoccupied,  or  to 
negative  those  aggravating  circumstances  whicl^  would  con- 
stitute the  higher  statutory  offense.  .  .  .  Upon  this  point 
we  suppose  the  principle  to  be  correctly  stated  in  Lamed  v. 
Com.,  12  Mete,  2-tO,  2±2." 

After  repeating  the  reasons  given  in  that  case  for  the  rule, 
the  cliicf  justice  cites  also  Com.  v.  Stjub-e,  1  Mete,  258,  and 
Devoc  V.  Com.,  3  Mete,  310,  and   Curra/ii's  Case,  7  Grat.,  619. 

In  Bell  V.  State,  20  Wis.,  aOO,  the  indictment  was  for  burg- 
lary, and  tlie  allegations  material  to  this  inquiry  were  as  to  the 
fact  of  some  person  being  in  the  dwelling-house  "armed  with 
a  dangerous  weapon  "  at  the  time,  or  "  not  being  armed  with  a 
dangerous  weapon."  It  was  held  that  if  the  indictment  had  al- 
leged that  some  person  was  in  said  dwelling-house,  "  being 
armed  with  a  dangerous  weapon,"  it  would  be  good  under  sec. 
9,  oh.  165,  R.  S.  1858;  but  the  indictment  being  silent  on 
that  question,  it  was  good  under  section  10  of  that  chapter, 
which  sections  are  the  same  as  sections  41:07  and  4108  of  the 
present  revision.  Chief  Justice  Dixon  said  in  his  opinion  that 
"such  an  indictment  need  not  negative  the  being  armed  or 
arming  with  a  dangerous  weapon,"  and  he  cites  in  support  of 
the  principle,  Rex  v.  Pearce,  Russ.  &  R.  C.  C,  174,  and  Ilex  v. 
Rohinsoit,  id.,  321,  but  omitted  to  notice  the  case  of  Lacy  v. 
State,  supra,  which  settled  tliat  question  in  this  state.  The 
brief  of  the  attornej'-general,  however,  cited  all  of  the  above 
cases,  as  also  Flembuj  v.  People,  27  N.  Y.,  329.  In  State  v. 
Kroschcr,  24  Wis.,  66,  the  same  question  was  raised  as  in  Lacy 
V.  State,  supra,  and  tliat  case  was  reaffirmed  and  approved. 
From  the  above  it  is  clear!  v  apparent  that  the  precise  principle 
involved  in  this  case  has  been  long  established  in  this  state,  that 
such  negative  words  need  not  bo  alleged  in  the  information. 

The  only  other  question  raised  on  the  argument  is  that  the 
information  does  not  show  that  there  was  an  intent  to  com- 
mit a  felony,  because  the  value  of  the  property  intended  to  be 
stolen  is  not  stated  so  as  to  make  the  intended  larceny  a  felony 
under  the  definition  of  our  statute.     In  Ilall  v.  State,  48  Wis., 
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688,  this  precise  question  was  deciclccl,  and  it  was  held  that  it 
is  not  necessary  to  allege  the  value  of  the  goods  which  the  ac- 
cused intended  to  steal,  in  an  information  for  burglary. 

It  follows  from  the  above  that  the  questions  reported  by  the 
learned  judge  of  the  circuit  court  must  be,  and  are  hereby,  an- 
swered as  follows:  First  question,  No;  second  question,  Yes, 
but  it  is  not  necessary  to  allege  it  in  the  information;  third 
question,  Yes;  fourth  question,  Yes. 

By  the  Court. —  Ordered  accordingly. 


'■/ 

People  v.  MctriLVEU. 

(67  Cal.,  55.) 

Burglary:  Evidence  of  ownership —  Variance. 

1.  Evidence  of  ownership  of  building  — Varlvnce.— In  a  prosecution 

for  burglary,  committed  in  attempting  to  enter  the  house  of  H. 
Wempe,  with  intent  to  commit  larceny,  if  on  the  trial  G.  "NVempe  tes- 
tifies that  his  father  owned  tlie  house,  without  giving  evidence  as  to 
the  first  name  or  initial  of  the  owner,  it  is  competent  for  the  jury  to 
presume  from  such  testimony  that  the  name  of  witness'  father  is  Wempe, 
and  tliat  for  the  purposes  of  the  prosecution  he  was  in  possession  of  the 
building,  and  this  will  not  constitute  a  variance,  there  being  no  proof 
that  the  elder  Wempe's  name  was  not  11.  Wempe. 

2.  Evidence  of  other  BrRfJLAUY.— In  a  prosecution  for  burglary  evi- 

dence is  admissible  to  show  that  at  the  time  of  arrest  the  defendants 
were  attempting  another  burglary,  and  also  that  there  was  found  on 
the  persons  of  defendants  at  the  time  of  arrest  part  of  the  i)roperty  taken 
from  the  room  of  the  prosecutor,  for  the  purpose  of  connecting  the 
defendants  with  the  first  burglary. i 

Appeal  from  the  Superior  Court  of  the  City  and  County  of 
San  Francisco,  and  from  an  order  refusing  a  new  trial. 

John  D.  Whalt'u,  for  appellant. 
Attorney-Geiiend  Mamhall,  for  respondent. 

Myrick,  J.  The  appellant,  McGilver,  was  accused  jointly 
with  one  Mark  ]\[.  Lay,  of  the  crime  of  burglary,  committed 
by  entering  the  house  of  II.  AVempe.  on  the  14th  of  June, 
1884,  with  intent  to  commit  larceny.     The  appellant  was  sep- 

•  See  note. 
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aiattly  tried.  On  tlie  trial  one  G.  Wempe  gave  evidence  con- 
cei'iiiiig  the  ownership  of  the  house.     He  stated: 

'•^ly  father  owns  the  house."  "It  is  my  father's  and 
mother's;  my  father  owns  the  house;"  "  the  deed  runs  to  my 
father  and  mother;  my  father  and  mother  both  own  the  lot, 
and  my  father  and  mother  built  the  house ;  my  father  and 
mothoi'  own  the  house." 

No  evidence  was  given  as  to  the  first  name  (or  initial  thereof) 
of  the  owner.  The  owner  was  spoken  of  in  the  testimony  as 
Mr.  AYempe.  The  point  is  made  on  this  appeal  that  the 
owner's  name  should  have  been  y^"^ved  as  laid,  and  that  the 
omission  to  |)rove  that  II.  Wempe  was  the  owner  is  fatal.  It 
was  competent  for  tlie  jury  to  presume  from  tiio  evidence  of 
G.  Wempe  that  his  father's  name  was  Wempe,  and  that  he  was 
in  possession  of  the  building,  for  the  purposes  of  the  prosecu- 
tion. It  does  not  appear  that  the  elder  Wempe's  name  was 
not  II.  Wempe,  as  laid ;  therefore  a  variance  does  not  appear. 
Sees.  956,  lloi.  Penal  Code ;  State  v.  Black,  31  Tex.,  560. 

It  is  claimed  that  the  court  erred  in  admitting  evidence  that 
McGilver  and  Lay,  at  the  time  of  their  arrest,  were  attempt- 
ing to  break  into  a  jewelry  store,  a  day  or  two  after  the  burg- 
lary in  question,  and  that  the  officers  found  burglars'  tools  in 
Lay's  ])ossession.  In  addition  to  the  burglars'  tools,  the  offi- 
cers found  on  the  i)crson  of  each  of  the  arrested  parties  articles 
which  wei'e  identified  as.  having  been  taken  from  Wempe's 
house.  We  see  no  error.  The  evidence  tended  to  connect  the 
parties  with  tlie  Wcn^^io  burglary,  and  for  that  reason  was  ad- 
missible. 

Judgment  and  order  affirmed. 

^[oijRisoN,  C.  J.,  SiiARPSTEiN,  J.,  McKixsTRY,  J.,  Ross,  J.,  and 
Mc'Kek,  J.,  concurred. 

Note.— Evidence  as  to  other  offense,  see  State  v.  Kepper,  5  Am.  Cr.  R., 
594,  and  Swan  v.  Com,,  4  id.,  188  and  note. 
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State  v.  Turnbull  and  others. 

(78  Me.,  392.) 
Complaint  :  Construction — Allegation. 

Complaint  — Atxegation  of  place.— Wlien  all  the  sections  of  a  penal 
statute,  taken  together,  show  that  the  act  in  question  was  intended  to 
be  forbidden  only  in  a  particular  part  of,  a  river,  the  complaint  must 
allege  the  act  to  have  been  committed  in  that  part,  and  a  complaint 
alleging  the  act  to  have  been  committed  in  the  river  generally  is  bad. 

On  exceptions  by  respondents  from  supreme  judicial  court, 
Lincoln  county. 

This  was  a  complaint  under  Revised  Statutes,  chapter  40, 
section  43,  against  the  respondents  for  omitting  to  keep  their 
fish-weirs  open  during  the  weekly  close-time.  The  respondents 
demurred  to  the  complaint.  The  presiding  judge  overruled 
the  demurrer,  and  the  respondents  alleged  exceptions. 

Roswell S.  Partr'uhje,  county  attorney,  for  the  state. 
George  B.  Sawyer,  for  the  defendants. 

Emery,  J.  The  provisions  of  section  43,  chapter  40,  Kevised 
Statutes,  particularly  that  requi'.Ing  an  opening  through  weirs 
during  the  weekly  close-time,  were  evidently  enacted  for  the 
protection  of  "migratory  fishes."  This  complaint  is  for 
omitting  to  keep  the  weir  open.  Section  31  of  the  same  chap- 
ter, however,  expressly  exempts  certain  waters  "from  pro- 
visions relating  to  migratory  fishes,"  and  among  the  waturs  so 
exempted  are  "  so  much  of  the  waters  of  the  Damanscotta 
■'■''■<'QV  as  are  west  of  the  railroad  bridge  near  Damariscotta 
Section  43,  therefore,  cannot  apply  to  that  part  of  the 
as'iscotta  river  so  excepted.  All  the  acts  and  omissions 
■  -en  by  section  43  are  not  forbidden  in  that  part  of  that 
rivrr.  They  are  still  lawful  or  harmless  there,  however  un- 
lawful they  might  be  in  other  parts  of  the  same  river.  They 
are  not  mala  in  se,  and  are  mala  prohihita  only  in  one  part  of 
the  river,  to  wit,  that  east  of  the  railroad  bridge.  The  locality, 
of  such  acts  or  omissions  is  therefore  an  essential  element  in 
constituting  them  an  offense  against  the  statute.  To  prove 
that  they  occurred  in  the  Damariscotta  river  is  not  enough. 
They  may  properly  occur  in  one  part  of  the  river.     It  must  be 
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])rovccl  that  tlioy  occurred  in  the  prohibited  part  to  make 
them  an  olTense.  If  the  locality  is  an  essential  part  of  the 
olfense  itself,  it  is  equally  a  part  of  the  description  of  the  offense, 
and  siiould  be  alleged  in  any  process  charging  the  oiFense. 
Tills  is  not  a  case  of  a  promise  or  excuse  which  a  respond- 
ent may  or  may  not  sliow  in  defense.  He  is  not  even 
jwiina  facie  guilty  until  he  is  shown  to  have  done  or  omitted 
in  the  forbidden  part  of  the  river. 

The  only  statement  of  locality  in  this  complaint  is  "in  the 
waters  of  the  Damariscotta  river."  The  complaint,  therefore, 
does  not  set  out  any  offense  yrlma  facie.  The  presumption 
would  ue  that  the  respondents  acted  or  omitted  lawfully,  in 
tiiat  part  of  the  river  not  forbidden  to  them.  All  the  matters 
charged  may  have  occurred  in  that  part  of  the  river.  All  the 
allegations  nmy  be  true,  and  the  defendant  offer  no  excuse, 
and  still  no  offense  have  been  committed.  The  allegation  of 
contra  for))><tm  statuti  is  not  an  allegation  of  fact,  but  simply  a 
statement  of  a  logical  result, —  a  result  in  law.  If  the  premise 
is  insufficient,  as  in  this  case,  the  result  does  not  follow. 

State  V.  BoyiiHjton,,  5G  ]Me.,  512,  cited  for  the  state,  was 
clearly  a  case  of  ])roviso  or  excuse.  It  was  prima  facie  an 
offense  to  cast  two  ballots  at  a  single  election  under  any  cir- 
cumstances. There  might,  however,  have  been  circumstances 
excusing  it,  and  whicli  could  have  been  shown  in  defense. 
Such  circumstances  did  not  need  to  be  negatived. 

The  relative  situation  in  a  statute  of  its  different  sections, 
clauses  and  phrases  is  not  the  criterion  in  determining  such  a 
question,  though  it  seems  to  be  sometimes  so  stated.  It  may 
frecjuently  solve  the  (piestion,  but  it  does  not  always  do  so. 
The  question  is,  after  all,  one  of  legislative  intent.  Was  it  the 
intent  to  create  a  general  offense,  prima  facie  committable  by 
all  persons,  at  all  times,  or  in  all  places,  or  was  it  the  intent  to 
create  a  limited  offense,  committable  only  by  particular  per- 
sons, at  particular  times,  or  in  particular  places?  If  the  former, 
the  excusatory  circumstances  need  not  be  negatived  in  the 
conq)laint.  If  the  latter,  the  particulars  of  person,  time  or 
place  should  be  alleged.  In  the  Boijington  Case,  supra,  the 
statute  evidently  created  a  general  offense  prima  facie  appli- 
cable to  all  elections  and  all  circumstances.  In  this  case  the 
statute  creates  a  limited  offense, —  limited  b}'  place  as  well  as 
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in  time.     The  act  only  becomes  a  crime  when  done  in  a  i)ar- 
ticular  place.     The  complaint  should  charge  the  act  as  done  in 
that  particular  place.    Whart.  Crim.  Law,  §  380;  State  v.  God- 
fre!/,  21  Me.,  232;   U.  S.  v.  Cook,  17  Wall,  1G8. 
Exceptions  sustained.    Demurrer  sustained. 

Pktkrs,  C.  J.,  Walton,  Danfokth,  Libbey,  and  Foster,  JJ., 
concurred. 


State  v.  McNeely. 

(93N.  C,  829.) 

Concealed  weapons;  Costs— Indictment  —  Imprisonment  for. 

Imprisonment  for  costs.— Tliere  were  three  indictments  a";ainst  a  pris- 
oner, to  one  of  which  he  pleaded  guilty,  and  judgment  was  suspended 
on  the  payment  of  costs.  He  was  found  guilty  on  the  other  two,  on 
one  of  which  he  was  sentenced  to  imprisonment  for  ten  days.  AfUr 
remaining  in  jail  for  the  term  of  his  imprisonment  and  twenty  days 
additional,  the  prisoner  took  the  oath  prescribed  for  insolvent  debtors 
and  persons  imprisoned  for  the  costs  and  fine  in  a  criminal  prosecution 
and  applied  for  his  discharge.  Held,  that  he  was  entitled  to  his  ihs- 
charge  in  all  three  cases. 

Motion  to  discharge  the  prisoner  from  custody  for  the  non- 
payment of  costs,  heard  before  Avery,  judge,  at  spring  term, 
1885,  of  Burke  superior  court. 

His  Honor  refused  the  motion  and  the  prisoner  appealed. 

Attorneij- General,  for  the  state. 
S.  J.  Ervin,  for  the  defendant. 

SMrrii,  C.  J.  The  defendant  came  into  court  and  pleaded 
guilty  to  the  charge  contained  in  the  indictment,  of  carrying 
a  deadly  weapon  concealed  about  his  person,  under  section 
1005  of  the  code.  Thereupon  an  ordjr  was  entered  "that 
judgment  be  suspended  on  payment  of  the  costs." 

There  were  two  other  indictments  against  him  for  similar 
offenses,  tried  at  the  same  term  and  terminating  in  the  same 
way,  in  one  of  which  he  was  sentenced  to  imprisonment  for 
ten  days,  in  consideration,  as  the  judge  stated  at  the  time,  that 
there  were  three  convictions  upon  the  same  charge. 
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Tho  defendant  served  out  his  term  of  imprisonment  and  re- 
mained in  jail  for  the  space  of  twenty  days  additional,  at  the 
end  of  which  he  applied  for  and  was  allowed  to  take  the  oath 
proscribed  for  insolvent  debtors  and  persons  committed  for  the 
ilne  and  costs  of  a  criminal  prosecution  (Code,  §  2907  and 
sections  following),  and  was  discharged.  Afterwards  a  capias 
issued,  under  which  he  was  arrested  and  gave  bond  for  his  ap- 
pearance at  the  next  term,  when  he  moved  the  court  for  his 
dischai'ge  from  custody,  upon  the  ground  that  his  imprison- 
ment was  for  the  costs  in  all  the  cases  and  his  discharge 
applied  to  all. 

Tiie  motion  was  refused  and  the  defendant  recommitted  to 
the  custody  of  the  sheriff  for  tho  costs  of  the  prosecution, 
from  the  judgment  in  which  the  defeiulant  appeals. 

The  record  does  not  show  a  judgment  committing  the  de- 
fendant for  the  costs  of  this  proceeding,  unless  it  be  inferred 
from  the  concluding  words  of  the  entry  which  suspends,  that 
is,  forbears  to  proceed  to  pass  sentence  for  the  criminal  act  on 
^^payment  of  the  costs.''''  The  brief  of  defendant's  counsel  as- 
sumes a  judgment  committing  for  costs  in  each  of  the  cases, 
and  if  this  be  a  fair  construction  of  the  record,  the  conclusion 
would  be  manifestly  correct  that  the  discharge  operates  ujjon 
all  the  costs  and  exempts  the  convict  from  further  personal 
conKnement  on  account  of  them.  Taking  the  entries  in  the 
several  cases  together,  they  seem  to  sustain  this  view  of  the 
counsel.  There  is  a  single  sentence  pronounced  in  one  connec- 
tion, and,  for  the  reason  given,  an  omission  to  proceed  to  judg- 
ment in  the  others  "on  payment  of  the  costs,"  the  meaning  of 
which  seems  to  be  that  the  ten  days'  confinement  shall  be  full 
punishment  for  all  the  offenses,  but  the  costs  incurred  in  all 
must  bo  paid.  The  accused  was,  therefore,  in  custody  after 
the  expiration  of  the  ten  days  for  the  non-payment  of  all  the 
costs,  under  an  implied,  if  not  positive  and  direct,  order  of 
committal;  and  this,  so  far  as  we  can  see,  applies  as  well  to 
others  as  to  that  indictment  under  which  he  has  received  pun- 
ishment. 

The  oath  and  discharge,  then,  must  have  the  effect  of  ex- 
empting the  accused  from  further  liability  to  imprisonment  for 
the  costs,  and  he  was  entitled  to  his  discharge.  There  was 
error  in  refusinsr  it.    Let  this  be  certified. 


Error. 


Beversed. 
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People  v.  Richards. 

(67  Cal,  413.) 
Consi'IHACY:  Information, 

1.  FOKM  OF  INFORMATION  FOR  CONSPIRACY.—  All  information  for  a  conspir- 

acy need  not  be  against  conspirators  jointly,  and  is  tlierefon;  not  in- 
sufflcient  because  it  is  against  a  single  imlivicliial.i 

2.  Conspiracy  to  rob.— A  conspiracy  to  conii»el  a  i)erson  to  sign  his  bank 

check,  and  then  to  take  it  forcibly  from  him,  constitutes  a  consi)iracy 
to  rob. 

Appeal  from  a  judgment  of  the  Superior  Court,  Santa  Clara 
County. 

Attomcij-General  2liu'shallJL  C.  Jloore  andJ.  II.  CanqMl, 
for  appellant. 

IlerriiKjton  c£'  Bant,  for  respondent. 

McKiNSTiiY,  J.     The  superior  court  sustained  a  demurrer  to 
an  information,  which  is  in  words  and  figures  as  follows: 

"//i  the  superior  court,  de.    .lolin  Richards  is  accused  by  the 
district  attorney  of  the  county  of  Santa  Clara,  state  of  Cal- 
ifornia, by  this  information,  of  conspiracy,  committed  as  fol- 
lows:   The  said  Jolm   Iliciiards,  on  or  about  the  tHh  day  of 
September,  A.  D.  1884,  at  the  county  and  stale  aforesaid,  did 
conspire  with  one  David  Davis,  feloniously  and   by  means  ol 
force  and  fear,  to  take  certain  bank  checks  toiind  of  the  valiic 
of  §15,0UU  froui  the  person  and  immediate  presence  of  one 
Henry  Miller,  the  owner  thereof,  against  the  will  of  said  Henry 
Miller,  and  immediately  theretofore,  and  for  the  purpose  of 
said  taking,  to  compel  said  Jlenry  Miller,  by  means  of  force 
and  fear,  to  draw,  make,  and  sign  said     liecks;  and  said  de- 
fendant, in  pursuance  of  said  conspiracy,  and  to  effect  the 
object  thereof,  did,  on  or  about  the  date  last  named,  ])roceod 
from  the  town  of  llollister,  in  the  county  of  San  JJenito,  state 
of  California,  to  the  city  of  Gilroy,  in  the  county  of  Santa 
Clai-a,  in  said  state,  and  did  arni  and  disguise  himself,  and,  on 
the  13th  of  September,  1884,  did  set  forth  from  said  city  of  Gil- 
roy along  the  road  leading  therefrom  to  the  certain  place  in 
the  county  last  aforesaid  known  as  '  Pacheco  Pass,'  there  to  lie 
in  wait  for  said  lleni'y  Miller,  and  consummate  the  purpose  of 

1  See  note. 
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said  conspiracy,  contrary  to  the  form,  force  and  effect  of 
the  statuto  in  such  casss  made  and  provided,  and  against  the 
peace  and  dignity  of  the  people  of  the  state  of  CaUfornia." 

From  the  judgment  on  demurrer  the  people  appealed. 
Counsel  for  respondent  make  the  point,  '•There  must  be  two 
persons,  at  least,  charged  jointly  as  (hfendants  in  every  in- 
lonnation  for  consj)iracy ;"  and  adds:  "To  the  general  rule 
there  is  this  only  exce})tion:  one  can  only  be  charged  or  con- 
victed of  cons j)i racy  when  he  is  charged  to  have  conspired 
with  persons  'unknown,'  or  beyond  the  jurisdiction  of  the 
court."  As  supporting  the  point,  respondent  cites  Penal  Code, 
IKIO.n;  Kuss.  Cr.,  ^.^  41)2-548;  2  IJish.  Grim.  Law,  §§  188, 189; 
1  Uish.  Crim.  Proc,  ^5^  003,  9(54.  The  note  to  section  IIGO  of 
the  Penal  Code  merely  lays  down  certain  propositions,  not 
necessarily  involving  the  one  here  presented,  and  refers  to  ad- 
judications (mentioned  in  the  text-writers  or  directly  cited  by 
respondent)  to  sustain  such  propositions.  Wo  have  seen  no 
edition  of  Russell  on  Crimes  divided  into  sections.  In  the 
eigiith  American  edition  of  that  work  (Davis  and  Metcalf)  it 
is  said : 

"From  the  nature  of  conspiracy  it  is  an  offense  which  can- 
not be  charged  to  have  been  committed  by  one  person  alone. 
And  upon  this  ground  it  has  been  holden  that  a  prosecution 
for  a  conspiracy  cannot  be  maintained  against  a  husband  and 
wife  only,"  etc.    Vol.  2,  p.  GOO. 

Xo  one  can  dis[)nte,  or  ever  has  disputed,  that  the  offense 
cannot  be  committed  by  one  alone,  and  it  would  seem  that  the 
JKisband  and  wife  were  one,  in  the  sense  that  they  could  not 
conspire  without  the  co-operation  of  another,  at  least.  Section 
ISO  of  1  Bishop's  Criminal  Law  does  not  bear  upon  the  point, 
nor  does  section  188  help  to  solve  the  precise  question.  By 
way  of  argument,  it  may  be  said,  because  one  cannot  com- 
mit a  conspiracy,  or  because  when  two  arc  charged  as  defend- 
ants the  acquittal  of  one  operates  an  acquittal  of  the  other, 
therefore  the  indictment  must  be  against  two  persons,  with  the 
exceptions  that  one  may  be  informed  against  if  it  be  stated  in 
tlie  information  that  the  other  conspirator  is  dead  or  unknown, 
or  out  of  the  state.  The  argument  may  be  given  such  force,  if 
any,  as  it  is  entitled  to.  But  the  one  hundred  and  eighty- 
eighth  section  is  cited  by  counsel  as  authority  to  the  point  that 
Vol.  VI— 8 
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at  least  two  mu/it  bo  charged  "as  dpfendants."  It  is  cnoiifrli 
to  say  that  Mr.  Bishop  draws  no  such  inference  from  the  i>rcm- 
ises  by  him  laid  down.  Sections  1)03  and  ihU  of  1  Bishop's 
Criminal  I'roccdiiro  treat  of  "Steps  Wliero  Private  IVi-son 
Prosecutes,"  and  "  Steps  if  Prosecuting  OlHcer."  They  do  not 
speak  of  conspiracy  at  all.  At  section  404,  volume  1,  Mr. 
Bishop  quotes  Starkio: 

"An  ii  iictnicnt  for  conspiracy  cannot  charge  tiie  offcniiC 
against  one  only,  for  the  very  nature  and  essence  of  the  crime 
exclude  the  idea  of  its  commission  by  a  single  individual.  lUit 
the  indictment  may  allege  that  the  defendant,  to(jfthe>'  with 
iither  2)ers(nis,  committed  the  oft'ense." 

Jiishop  adtis: 

"So  that  even  here  there  is  no  legal  necessity  for  procoed- 
ing  johitf;/  against  the  two  or  more  conspirators." 

And  in  section  225  of  the  (/riminal  Proce<lure,  volume  2. 
the  same  learned  writer  very  clearly  intimates  his  opinion  tliat 
upon  principle,  when  two  or  more  conspirators  are  living  iind 
within  the  jurisdiction,  one  of  them  may  be  separately  in- 
dicted,    lie  says: 

"  The  conspirators  may,  as  of  course,  be  jointly  indicted ;  nor. 
if  they  are,  will  the  court  generally  direct  that  they  be  sep- 
aratel}'  tried.  But  if  one  of  two  dies,  the  living  one  may  W 
indicted  and  tried;  and  it  is  the  same  of  a  known  conspirator 
where  the  other  is  unknown,  and  probably  it  is  legally  com- 
petent to  indict  known  and  arrested  conspirators  separately, 
while  yet  the  court  might  interfere  to  correct  so  inconvenient 
and  unusual  a  course." 

If  one  can  be  separately  indicted,  two  being  named  in  the  in- 
dictment as  conspirators,  the  uHfldmcnt  is  sutKcient  as  against 
demurrer,  whatever  action  the  court  might  assume  to  take  to 
prevent  the  practice. 

In  support  of  his  point  respondent's  counsel  also  cites  1 
Whart.  Crim.  Law,  i^  431;  Whart.  on  Precedents  of  Indict- 
ments, 007-073;  Whart.  on  Crim.  Ev.,  §  393.  At  section  13SS 
of  his  Criminal  Law,  Dr.  Wharton  says: 

"A  consjiiracy  must  be  by  two  persons  at  least.  One  can- 
not be  convicted  of  it  unless  he  has  been  indicted  with  persons 
to  the  jurors  unknown." 

And  the  same  learned  writer  employs  similar  language  in  a 
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noto  to  the  form  No.  007,  inserted  in  his  Precedents.  As  to 
Wharton's  (Jriininal  Evidence,  here,  again,  tliere  is  some  error 
in  the  citation.  Section  393  does  not  relate  to  the  subject.  In 
a  note  to  the  statement  in  section  1388,  above  quoted,  Wharton 
cites  1  Hawk.,  ch.  72,  and  a  hirge  number  of  reported  decis 
ions.  Assuming  that  by  "  IIo,wk.,  ch.  72,"  is  intended  I  Hawk- 
ins' Pleas  of  Crown,  chapter  72,  it  is  there  only  laid  down 
that  under  tlie  statute  (21  Edw.  I.)  one  person  alone  cannot 
bo  guilty  of  conspiracy,  and  therefore  no  prosecution  under  it 
was  nuiintainablo  against  a  husband  and  wife  only.  Sec.  8, 
p.  448.  Of  the  cases  cited,  Regma  v.  T/ioinpson,  5  Cox,  Cas.,  166, 
only  liohls  that  where  an  indictment  charged  that  A.,  iJ.  and 
C.  cons[)irod  together  with  divers  other  |)ersons  to  the  jurors 
unknown,  and  no  ^:,vidence  was  offered  atl'ecting  other  persons 
than  A.,  IJ.  and  C,  and  the  jury  acquitted  li.  and  C,  but  found 
A.  guilty,  A.  was  entitled  to  an  acquittal.  In  Jit'(j.  v.  Mulcachy, 
3  II.  L.  ('as.,  306,  the  defendant  was  indicted  with  five  other 
persons.  Mulcachy  demurred  to  the  indictment,  because  the 
overt  acts  were  not  properly  set  out.  The  judgment  of  the 
court  was  thot  the  objection  was  not  sulllcient  in  law  to  pre- 
vent the  defendant  from  being  compelled  to  plead  to  the  in- 
dictment, and  the  house  of  lords  artirmed  this  judgment.  In 
the  course  of  an  opinion,  Mr.  Justice  Willes  said  —  what  is 
everywhere  admitted  —  that  a  conspiracy  is  (in  the  absence  of 
statiitorv  limitations'!  an  agreement  of  two  or  more  to  do  an  un- 
lawful  act,  or  a  lawful  act  by  unlawful  means.  There  is  noth- 
ing in  that  case  to  uphold  the  view  of  counsel  for  the  respond- 
ent in  the  case  at  bar.  If  "  A*,  v.  Denton,^''  cited  by  Wharton, 
is  "  Ue<j.  V.  Jn/iabitant^  of  Benton,^''  1  Dears.  C.  C,  Reserved,  p.  3, 
it  is  merely  to  the  effect  that  where  an  indictment  is  framed 
on  an  act  of  parliament,  and  the  act  is  repealed  after  the  in- 
dictment and  before  i)lea  pleaded,  a  judgment  against  the  de- 
fendant must  be  arrested. 

United  States  v.  Cole  et  al.,  5  McLean,  513,  was  a  case  in 
which  twelve  persons  were  indicted  for  conspiracy  with  one 
Filley,  deceased.  There  is  no  intimation  in  the  report  bearing 
on  the  (juestion  now  before  us.  Com.  v.  L'win,  8  Phila.,  380, 
only  determined  that  tc  justify  a  conviction  on  a  count  charg- 
ing conspiracy,  the  jury  must  be  satisfied  that  there  was  an 
unlawful  combination  by  the  defendant  with  at  least  one  other 
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person.  In  the  note  to  section  1388  of  Wharton's  Criminal  Law, 
in  which  the  foregoing  cases  are  cited,  reference  is  made  to  sec- 
tion 305  of  AV^hartou's  Criminal  Pleading  and  Practice,  where 
it  is  said: 

"  In  an  indictment  for  conspiracy,  less  than  two  cannot  pos- 
sibly be  joined;  a  wife  and  husband  together  not  being  suf- 
cient.  .  .  .  But  it  is  clear  that  one  defendant  may  be  tried 
alone  when  his  co-conspirators  are  alleged  to  be  unknown,  or 
when  such  co-conspirators  are  dead  or  absent  ov  previously  con- 
victed.'" 

Froni  eetion  305  wo  are  referred  to  section  755  of  the  same 
book.     There  the  rule  is  laid  down : 

"  In  riot  or  conspiracy  there  cannot  bo  a  conviction  of  a 
single  defendant,  coupled  with  an  acquittal  of  co-defendants, 
unless  there  is  an  allegation  and  proof  of  the  co-operation  of 
parties  not  indicted.^'' 

In  a  note  to  section  305,  in  addition  to  the  case  of   United 
State  V.  Cole,  reference  is  given  to  AV/,  v.  Oompcrts,  9  Q.  1>,  D., 
824;  Com.  v.  Manson,  2  Ash.,  31;  State  v.  Sam,  2  Dev.,  509; 
and  State  v.  Covington,  4  Ala.,  603.     In  liet/.  v.  Gompertz,  sev- 
eral persons  were  indicted  together.     It  was  held  that,  where 
all  are  convicted,  ii  one  shows  himself  entitled  to  a  now  trial 
on  grounds  not  affecting  the  others,  a  new  trial  should  be 
granted  to  all.    In  Com.  v.  Manson,  the  action  of  the  court  in 
deny:  r  a  separate  trial  to  one  of  two  persons  jointly  indicted 
for  a  conspiracy  was  approved.     T/ie  Slate  v.  Sam,  2  Dov.,  509, 
is  an  interesting  case,  because  of  the  able  and  learned  opinion 
rendered.    But  there,  too,  the  actual  point  decided  was  that  on 
an  indictment  for  conspiracy  against  two  the  acquittal  of  one 
is  the  acquittal  of  the  other.     Nothing  is  said  in  the  opinion 
which  directly  sustains  the  view  contended  for  in  the  present 
case,  that  an  indictment  cannot  be  sustained   wherein  the 
single  defendant  is  charged  to  have  conspired  with  another 
named  person,  unless  it  is  aven-ed  that  the  latter  is  dead  or  out 
of  the  jurisdiction,  etc.     T/ie  Slate  v.  Covington,  4  Ala.,  603,  only 
holds  that  where  several  are  indicted  and  found  guilty  of  a 
conspiracy,  a  motion  in  arrest  of  judgment  will  be  entertained 
at  the  instance  of  any  one,  although  the  others  are  not  in  court 
and  may  have  escaped  from  custody. 

In  addition  to  the  text-books  above  mentioned,  counsel  for 
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I'pspondcnt  also  cites  Jiex  v.  Kinnersley,  1  Strange,  193 ;  State 
V.  E'jaii,  10  La.  Ann.,  698;  People  v.  Olcott,  1  Amer.  Dec,  168; 
2  Johns.  Cas.,  301;  and  State  v.  McDonald.,  10  Amer.  Dec, 
O'Jl;  1  AlcCord,  532.  Hex  v.  Kinn^rsley  decides  that  where 
two  arc  indicted  for  a  conspiracy,  and  one  only  appears  and 
pleads  to  the  issue,  and  is  found  guilty,  judgment  shall  be 
ffiven  afrainst  him  befoi'e  the  trial  of  the  other.  The  Louisiana 
case  holds  that  a  judgment  against  one  indicted  for  a  riot, 
with  three  co-defendants  and  "divers  other  persons  unknown," 
will  not  be  arrested  because  his  co-defendants  were  found  "not 
guilty."  Non  constat  but  he  may  have  been  guilty  of  a  riot 
with  the  persons  unknown.  It  was  held  in  People  v.  Olcott  that 
where  one  of  three  persons,  engaged  in  conspiracy,  died  before 
trial,  and  another  was  acquitted,  the  survivor  might  be  tried 
and  convicted.  State  v.  McDonald  was  a  case  where  the  in- 
dictment charged  that  McDonald  and  another,  "  together 
with  divers  other  persons,  to  wit,  to  the  number  of  live,"  had 
committed  the  crime  of  riot.  A  motion  in  arrest  of  judgment 
was  made  "  simply  on  the  ground  that  tlie  names  of  the  others 
should  have  lecn  (jiven,  or,  if  unknown,  that  fact  sliould  have 
been  expressly  stated."  In  South  Carolina  a  riot  could  not 
be  committed  by  less  than  three  persons,  and  the  court  sus- 
tained the  objection  taken  to  the  indictment;  holding,  in  effect, 
tliat  the  names  of  the  "  others  "  should  have  been  given,  or 
their  names  declared  to  bo  unknown.  We  so  understand  that 
case.  It  is  true,  the  reporter  states  the  indictment  was  against 
the  defendant  and  two  others,  charging  that  they  "  together 
with  other  persons,"  etc.  V>\xi  it  is  also  stated  that  the  grand 
jury  found  a  true  bill  against  the  defendant  "  and  one  other 
only."  If  the  statements  could  bo  construed  to  mean  that  the 
two  indictod  wei'c  charged  to  have  committed  the  riot  with  a 
third  person  named,  "  togetli  •  with  others,"  etc.,  the  objection 
to  the  indictment  would  not  have  been  sustained,  because  the 
name  of  a  third  person  was  given.  In  the  last  case  the  court 
said : 

"The  names  of  third  persons,  if  they  are  necessary  to  the 
constitution  of  the  offense,  or  constitute  a  necessary  part  of  its 
description,  should,  if  known,  be  inserted.^'' 

In  a  note  the  compiler  adds : 

•'  If  several  be  indicted  for  a  riot,  and  the  jury  acquit  all  but 
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two,  they  must  acquit  them  also,  unless  it  be  charged  in  the 
indictment  that  these  committed  the  riot,  together  with  some 
other  person  not  tried  on  that  indictment^ 

(But,  to  prevent  misapprehension,  see  Penal  Code  of  Califor- 
nia, section  404,  which  makes  it  possible  for  two  persons  to 
create  a  riot.) 

It  has  sometimes  been  said  that  if  an  indictment  charges  a 
conspiracy  against  a  defendant,  committed  with  a  person  un- 
known, and  the  third  person  was  in  fact  known,  the  prisoner 
must  be  acquitted.  State  v.  McDonald,  supra;  Chit.  Criiii. 
Law,  212.  But  in  People  v.  Mather,  4  Wend.,  230;  21  Amer. 
Dec,  122,  it  was  held  that  if  the  co-conspirators  are  stated  to 
be  unknown,  the  indictment  is  good,  even  although  the  names 
of  the  co-conspirators  must  actually  have  been  known  to  the 
grand  jury. 

We  have  endeavored  to  go  over  carefully  all  the  cases  cited 
by  respondent,  or  by  the  writers  to  whom  he  has  referred.  Of 
course,  it  is  possible  that  we  have  failed  to  notice  isolated  ex- 
pressions in  the  opinions  of  judges  which  might  be  deemed  to 
favor  the  view  of  counsel,  but  we  are  not  conscious  of  having 
overlooked  such  expressions.  In  no  one  of  the  cases,  however, 
was  it  decided  that  an  indictment  against  one  charged  as  a 
conspirator  was  defective  because  the  name  of  the  third  j)or- 
son  with  whom  the  defendant  was  charged  to  have  conspired 
was  given  in  the  indictment.  If  there  were  no  precedents  for 
an  indictment  or  information  against  one  in  which  he  was 
charged  with  another  named  person,  the  respondent  would  be 
entitled  to  tlie  benefit  of  any  inference  wliich  could  fairly  be 
drawn  from  that  circumstance.  But  when  a  case  is  only  now 
in  instance,  but  not  new  in  principle,  the  mere  failure  to  dis- 
cover a  precedent  in  which  the  principle  was  apjdied  to  exactly 
the  same  facts  is  t)f  little  weight  or  conse(pience.  Padvij  v. 
Freemaii,  3  Term  II.,  03;  Ashbij  v.  White,  1  Smith  Lead.  Cas., 
Hare  &  W.^s  Notes,  440,  441.  And,  as  wo  have  scon,  the  styl- 
ing one  as  "  unknown "  has  been  held  sulHciont,  although  the 
name  of  tlie  person  was,  in  fact,  known  to  the  grand  jury. 
People  V.  Mather,  sujmi.  This  must  bo  construed  to  be  an 
adjudication  that  a  grand  jury  is  not  bound  to  join  as  defend- 
ants in  one  indictment  all  tliose  who  are  known  to  them  to 
have  joined  in  the  same  conspiracy.    Clearly,  the  information 
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states  facts  (assuming  that  the  nature  of  the  conspiracy  itself 
is  sutticiently  averred)  which  show  that  the  defendant  has  been 
o-uiltv  of  the  offense.  It  requires  two  to  conspire,  but  if  two 
have  conspired  each  is  guilty  of  the  conspiracy.  True,  if  the 
name  of  the  one  is  unknown,  his  name  cannot  be  inserted  in 
the  indictment.  But  where  such  person  is  designated  as  "  un- 
known," a  particular  individual  is  thus  indicated ;  he  is  the  per- 
son who  is  alleged  to  have  joined  with  the  defendant  in  the 
acts  constituting  the  conspiracy.  It  is  difficult  to  understand 
upon  what  ground  the  defendant  can  complain  if  the  alleged 
co-conspirator  is  more  distinctly  identified  by  giving  his  name. 
As  was  said  in  People  v.  Mather, '''iiw  indictment  should  con- 
tain so  much  certainty  as  clearly  to  designate,  not  only  the 
particular  kind  of  offense,  but  the  specific  criminal  act  for 
wbicii  the  accused  has  to  answer."  Uut  there  and  elsewhere  it 
has  been  held  that  the  defendant  was  sufficiently  informed  of 
the  person  with  whom  he  was  accused  of  conspiring  when  such 
person  was  charged  to  be  "  unknown."' 

The  alleged  conspirator,  not  indicted,  is  n  ^^ third  person'''' 
uliose  existence  is  necessary  to  the  completion  of  the  offense, 
and  who  nmst  always  be  described  with  reasonable  certainty ; 
as,  in  robbery,  the  person  robbed;  in  larceny,  the  person  whose 
property'  is  alleged  to  have  been  stolen.  In  case  of  conspiracy 
tliere  must  have  been  another  person  without  whose  co-opera- 
tion the  defendant  informed  against  could  not  have  committed 
the  crime.  Such  person  must  be  identified  by  name,  or  other- 
wise in  such  manner  as  that  the  defendant  may  know  with 
what  offense  he  is  charged. 

It  may  be  urged  that  there  is  a  species  of  injustice  in  select- 
ing for  prosecution  one  of  two  averred  to  be  equally  guilty, 
when  for  aught  that  appears  both  might  have  been  prosecuted. 
I'ut  is  this  a  matter  of  which  the  single  defendant  ought  to  be 
])erinitted  to  complain?  As  we  have  seen,  it  has  been  held 
that  where  two  are  indicted,  one  may  be  prosecuted  to  judg- 
ment before  the  trial  of  the  other.  We  need  not  here  consider 
the  consequences  in  case  the  other  shall  subsequently  be  acquit- 
ted. We  are  asked  to  assume  that  both  are  within  the  juris- 
diction of  the  court,  because  the  information  does  not  affirm 
that  the  conspirator  died  before  the  filing  of  the  information, 
or  that  he  had  withdrawn  from  the  state.    Even  if  this  should 
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be  conceded,  we  cannot  see  why  this  should  relieve  the  defond- 
ant  from  pleading  to  an  information  which  gives  him  full 
notice  of  tlie  facts  which,  if  they  exist,  establish  his  guilt  of 
the  offense. 

Counsel  for  respondent  says:     "There  must  be  two  men,  at 
least,  convicted  (subject  to  the  exception  as  to  death,  etc.)  be- 
fore the  conspiracy  is  established; "  citing  Dreux  v. Domcc,  18 
Cal.,  83;  Com.,  v.   Cohh  et  ah,  1+  Gray,  57;  2  Euss.  Cr.,  490; 
State  V.  Buchanan,  5  Har,  &  J.,  317;  0  Araer.  Dec,  534;  Whart. 
Crim.  Ev.  (8th  ed.),  3t)2;  Barb.  Crim.  Law,  248.     Eussoll,  at 
the  page  referred  to,  treats  of  "  Forgery."    Wharton,  at  the 
page  referred  to,  treats  of  the  comj^etency  of  the  wife  of  one 
defendant  to  be  a  witness  against  another  defendant.     J)rem 
V.  Dom.cc,  18  Cal.,  83,  was  an  action  for  malicious  prosecution. 
We  are  unable  to  see  what  bearing  Com.  v.  Cohh  et  al.,  14  Gi'ay, 
57,  has  upon  the  proposition  of  counsel,  and  except  that  State 
V.  Buchanan,  0  Amer.  Dec,  534,  was  a  prosecution  for  con- 
spiracy, that  case  seems  to  have  no  relation  to  the  proposition 
here  asserted.     None  of  the  cases  last  cited  are  to  the  i)oint 
that  the  conspiracy  cannot  bo  established  as  aijainst  the  one  in- 
dicted, who  is  charged  to  have  consi)ired  with  another  not 
indicted.     Barbour  in  his  Criminal  Law,  248,  speaks  of  con 
spiracy,  but  seems  to  add  nothing  to  what  has  already  been 
said  with  respect  to  the  ])recise  point  under  consideration.    In 
Adams  v.  The  People,  J)  llun,  80,  the  indictment  charged  that 
Adams,  the  sole  defendant,  "conspired  with  one  Lamb"  tn 
defraud.     Lamb  had  been  previously  convicted  of  the  saino 
offense,  but  this  did  not  appear  on  the  face  of  the  indictment, 
but  was  only  shown  as  a  fact  when  Lamb  was  offered  as  a  wit- 
ness for  the  prosecution.     The  court  held  him  competent,  as 
he  had  been  convicted  of  a  misdemeanor,  not  of  a  felony. 
Adams  was  separately  indicted,  tried  and  convicted.     No  objec 
tion  was  taken  to  the  indictment  by  demurrer  or  in  arrest  of 
judgment. 

We  are  not,  however,  without  the  authority  of  adjudications 
directly  sustaining  the  course  pursue<l  by  the  district  attorney 
in  the  present  case.  In  Ih'lne  v.  Com..,  01  Pa.  St.,  145,  Wmw 
was  charged  with  having  "with  one  Ilenr^'  Weilo  conspired," 
etc.  The  objection  was  taken  that  Heine  alone  was  charged. 
The  court  said  it  is  strictly  true  that  a  conspiracy  is  in  its  nat 
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ure  joint,  and  that  one  alone  cannot  be  guilty  of  the  offense. 
"Nevertlioloss,  one  of  two  or  more  conspirators  may  be  sepa- 
rately indicted,  tried  and  convicted.  3  Chit.  Crim,  Law, 
^  1141.  Therefore,  that  Weile  has  not  been  indicted  with 
Heine  can  make  no  difference,  if  it  sufficiently  appears  from 
the  record  that  he  was  a  confederate." 

In  United  States  v.  Miller,  3  Hughes,  C  C,  553,  the  informa- 
tion charged  a  conspiracy  by  three  persons,  Miller,  Lee  and 
Gettslick.  Leo  was  dead,  and  Gettslick  was  already  under 
conviction  "  for  an  act  committed  in  furtherance  of  the  con- 
spiracy cliarged.''    The  learned  judge  said: 

"It  is  not 'the  practice  of  the  government  to  prosecute  any 
person  to  conviction  for  more  than  one  of  the  same  series  of 
offeus'js.  Ileucc  there  is  no  indictment  here  except  against 
Miller,  .  .  .  The  particular  question  arising  on  demurrer, 
therefore,  is,  will  an  information  against  him  alone  lie  without 
joining  (iettslick?  ...  As  there  may  thus  be  a  severance 
in  the  trial,  in  the  verdict,  and  in  the  judgment,  we  may  con- 
clude there  may  also  be  a  severance  in  an  indictment  for  a 
conspiracy,  unless  there  be  some  reason  peculiar  to  such  an  in- 
dictment plainly  making  the  several  proceedings  improper.  I 
can  see  no  such  reason.  It  will  not  do  to  say  tliat,  because  two, 
at  least,  must  be  convicted  of  a  conspii'acy,  and  that  one  per- 
son who  should  be  the  only  one  convicted  must  bo  discharged, 
therefore  two,  at  least,  must  be  joined  in  the  indictment.  But 
tliat  same  I'easoning  would  forbid  the  severance  of  the  trial, 
and  deprive  anyone  of  his  right  to  be  tried  alone.  If  it  be 
conceded  that  tlicre  may  be  a  severance  in  the  trial  of  persons 
jointly  indicted  for  a  conspiracy,  it  follows,  as  far  as  the  rea- 
son just  alluded  to  is  concerned,  that  there  may  likewise  be 
a  severance  in  the  indictment.  Some  of  the  text-writei*s  say 
{(irhitrarilij)  that  indictments  for  conspiracy  must  be  joint; 
but  tiiey  give  no  reason,  other  than  the  one  just  stated,  for  their 
proposition,  and  it  is  dillicult  to  find  a  reason.  I  do  not  think 
any  suiHcient  reason  exists." 

The  learned  judge  then  proceeds  to  examine  limited  States  v. 
Cole,  People  v.  Maiher,  Itex  v.  Kinnersley,  and  Hex  v.  Nichols, 
13  East,  412.  lie  finds  nothing  in  those  cases  which  would 
prohibit  the  indictment  of  one  of  two  known  consi)irators. 
Our  conclusion  upon  the  point  is  that  the  information  is  not 
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insufficient  because  it  is  against  a  single  defendant  and  the 
name  is  given  of  the  person  with  whom  he  is  charged  to  have 
conspired. 

In  addition  to  the  objections  above  considered,  respondent 
claims  that  no  crime  is  charged,  inasmuch  as  a  conspiracy  to 
compel  one  to  sign  .  bank  check  and  then  to  take  it  from 
him  by  force  is  nc  o  jnspiracy  to  rob."     "  Eobbery  is  the 

taking  of  pei'soii;  ■  oi  .tyfrom  the  person  of  another  by 
means  of  force."'  I'enul  Code,  §  211.  "  Personal  property  " 
includes  tilings  in  iiot^ion  and  evidences  of  debt.  Penal  Code, 
§  7.  It  is  a  compiracij  .  •  roL,  \  jn  although  the  conspiracy  in- 
clude an  agreement  to  compel  tlie  luaking  of  the  checks  which 
are  to  be  taken  by  force  from  the  person.  It  is  part  of  the  un- 
lawful agreement  that  a  robbery  shall  be  accomplished. 

Judgment  reversed  and  cause  remanded,  with  direction  to 
the  court  below  to  overrul'^  the  demurrer  and  require  the  de- 
fendant to  plead  to  the  indictment. 

Morrison,  C.  J.,  Mykick,  J.,  Ross,  J.,  Thornton,  J.,  con- 
curred. 

McKde,  J.,  concurred  in  the  judgment. 
Note.— See  Thomas  v.  The  People,  5  Am.  Cr.  R.,  127  and  note. 


Ex  PARTE  Bain. 

(121  U.  S.,  1.) 

Constitutional  law  :  Indietment  —  Amendment  —  Habeas  corpus. 

1,  Indictment  — Jurisdictional.— The  declaration  of  article  V  of  the 
amendments  to  the  constitution,  tliat  "  no  person  shall  be  held  to  an- 
swer for  a  c^apital  or  otherwise  infamous  crime,  unless  on  a  present- 
ment or  indictment  of  a  grand  jury,"  is  jurisdictional,  and  no  court  of 
the  United  States  lias  authority  to  try  a  prisoner  in  such  cases  without 
indictment  or  presentment  by  a  grand  jury,  duly  impaneled,  describ- 
ing an  offense  against  the  law  for  which  the  party  charged  may  be 
punished. 

3.  No  AMEMDMENT  THEitETo  BY  COURT  OR  PROSECUTOR.— When  this  in- 
dictment is  filed  with  the  court  no  change  can  be  made  in  the  body  of 
the  instrument  by  order  of  the  court,  or  by  the  prosecuting  attorney, 
without  a  resubmission  of  the  case  to  the  grand  jury.    And  the  fact 
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that  the  court  may  deem  the  change  iaimaterial,  as  striking  out  of  sur- 
plus words,  makes  no  diffei^ence.  The  instrument,  as  thus'changed, 
is  no  longer  the  indictment  of  the  grand  jury  which  presented  it. 
X  This  is  the  bulk  at  common  law,  and  is  the  requirement  of  the 
CONSTirUTiON. —  Tills  was  the  doctrine  of  tlie  English  courts  under 
the  common  law.  It  is  tlie  uniform  ruling  of  tlie  American  courts, 
except  where  statutes  prescribe  a  different  rule,  and  it  is  the  impera- 
tive reciuirement  of  the  provision  of  the  constitution  above  recited, 
whicli  would  1)C  of  little  avail  if  an  indictment  once  found  can  be 
changed  by  the  prosecuting  oflttcer,  witli  consent  of  the  court,  to  con- 
form to  their  views  of  the  necessity  of  the  case. 

4.  Same— Trial   on   such   indictment  void.— Upon  an  indictment  so 

changed  tlie  court  can  proceed  no  farther.  Tliere  is  nothing  (in  tlie 
language  of  the  constitution)  which  the  prisoner  can  "  be  held  to  an- 
swer."   A  trial  on  such  indictment  is  void.     There  is  nothing  to  try. 

5.  Same— Prisoner  convicted  on,  discharqed  on  habeas  corpus.— Ac- 

cording to  principles  long  settled  in  this  court  the  prisoner  who  stands 
sentenced  to  the  penitentiary  on  such  trial  is  entitled  to  his  discharge 
by  writ  of  habeas  corpus. 
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This  was  a  petition  for  a  writ  of  habeas  corpus. 
stated  in  the  opinion  of  the  court. 


The  case  is 
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Mr.  lilchard  Walke  and  3fr.  W.  W.  Crump,  for  the  peti- 
tioner.   Mr.  L.  li.  Pa<fe  was  with  them  on  the  brief. 

Mr.  AiKjndas  11.  (iarland.  attorney -general,  and  Mr.  John 
(kitlett  G'ibno)i.  district  attorney  for  the  eastern  district  of  Vir- 
ginia, opposing. 

Mr.  Justice  Millkr  delivered  the  opinion  of  the  court. 

This  is  an  application  to  this  court  for  a  writ  of  habeas  corpus 
to  relieve  the  petitioner,  George  M.  Bain,  Jr.,  from  the  custody 
of  Thomas  W.  Scott,  United  States  marshal  for  the  eastern 
district  of  Virginia.  The  original  petition  set  out  with  par- 
ticularity proceedings  in  the  circuit  court  of  the  United  States 
for  tiiat  district,  in  which  the  petitioner  was  convicted,  under 
.section  5209  of  the  Kevised  Statutes,  of  having  made  a  false 
report  or  statement  as  cashier  of  the  Exchange  IS^ational  bank 
of  Norfolk,  Virginia.  The  petition  has  annexed  to  it,  as  an 
exhibit,  all  the  proceedings,  so  far  as  they  are  necessary  in  the 
case,  from  the  order  for  the  impaneling  of  a  grand  jury  to  the 
final  judgment  of  the  court,  sentencing  the  prisoner  to  im- 
prisonment for  live  years  in  the  Albany  penitentiary.  Upon 
this  application  the  court  directed  a  rule  to  be  served  upon  the 
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marshal  to  show  cause  why  the  writ  should  not  issue,  to  wliich 
that  officer  made  tlie  following  return: 

"Comes  the  said  Scott,  as  marshal  aforesaid,  and  states  tliat 
there  is  no  sufficient  showing  made  by  the  said  liai:)  that  lie  is 
illegally  held  and  confined  in  custody  of  respondent;  but,  on 
tho  contrary,  his  confinement  is  under  the  judgment  and  sen- 
tence of  a  court  having  competent  jurisdiction  to  indict  and 
try  him,  and  he  should  not  be  released;  and  respondent  prays 
the  judgment  of  this  court  that  the  rule  entered  herein  against 
him  be  discharged,  and  the  prayer  of  the  petition  be  denied.'' 

The  attorney -general  of  the  United  States  and  the  district 
attorney  for  the  eastern  district  of  Virginia  appeared  in  op- 
position to  the  motion,  and  thus  the  merits  of  the  case  were 
fully  presented  upon  the  application  for  the  issue  of  the  writ. 

Upon  principles  which  may  be  considered  to  be  well  settled 
in  this  court,  it  can  have  no  right  to  issue  this  writ  as  a  moans 
of  reviewing  the  judgment  of  the  circuit  court,  simply  upon 
the  ground  of  error  in  its  proceedings;  but  if  it  shall  appear 
that  tho  court  had  no  jurisdiction  to  render  the  judgment 
which  it  gave,  and  under  which  the  petitioner  is  held  a  ])ris- 
oner,  it  is  within  the  power  and  it  will  be  the  duty  of  this 
court  to  order  his  discharge.  The  jurisdiction  of  that  court  is 
denied  in  this  case  upon  two  principal  grounds;  the  iirst  of 
these  relates  to  matters  connected  with  the  impaneling  of  the 
grand  jury  and  its  competency  to  find  the  indictment  under 
which  the  petitioner  was  convicted;  the  second  refers  to  a 
change  made  in  the  indictment,  after  it  was  found,  by  strikinif 
out  some  words  in  it,  and  then  proceeding  to  try  the  prisoner 
upon  the  indictment  as  thus  changed.  AVe  will  proceed  to  ex- 
amine the  latter  ground  first. 

Section  5209  of  the  Revised  Statutes  of  the  United  States. 
under  which  this  indictment  is  found,  reads  as  follows: 

"Every  president,  director,  cashier,  teller,  clerk  or  agent  of 
any  association  who  embezzles,  abstracts  or  wilfully  misapplies 
any  of  the  moneys,  funds  or  credits  of  the  association ;  or  wlio, 
without  authority  from  the  directors,  issues  or  puts  in  circula- 
tion any  of  the  notes  of  the  association;  or  who,  without  such 
authority,  issues  or  puts  forth  any  certificate  of  dej^osit,  draws 
any  order  or  bill  of  exchange,  makes  any  acceptance,  assigns 
any  note,  bond,  draft,  bill  of  exchange,  mortgage,  judgment 
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or  decree ;  or  who  makes  any  false  entry  in  any  book,  report 
or  statement  of  the  association  with  intent  in  either  case  to 
injure  or  defraud  the  association  or  any  other  company,  body 
politic  or  corporate,  or  any  tndividual  person;  or  to  deceive 

I  any  oflicer  of  the  association,  or  any  agent  appointed  to  ex- 

f  amine  the  affairs  of  any  such  association ;  and  every  person 

Avho,  with  like  intent,  aids  or  abets  any  officer,  clerk  or  agent 

'J        in  anv  violation  of  this  section,  shall  bo  deemed  guilty  of  a 

I        inisdemcanor,  and  shall  be  imprisoned  not  less  than  five  years 

":        nor  more  than  ten." 

Section  5211  requires  every  banking  association  organized 
under  this  act  of  congre  s  to  "make  to  the  comptroller  of  the 
currency  not  less  than  live  reports  during  each  year,     .     .     . 

f  I        veriliod  by  the  oath  or  allirmation  of  the  president  or  cashier 
of  sucli  association,  and  attested  by  the  signatures  of  at  least 

1  three  of  the  directors." 

'  The  indictment  in  this  case,  which  contains  but  a  single 

count  and  is  very  long,  sets  out  one  of  these  reports,  made  on 
the  ITth  day  of  March,  1885,  by  the  petitioner,  as  cashier,  and 

I  Cliarles  E.  Jenkins,  John  B.  Whiteiiead  and  Orlando  Windsor, 

[  as  directors  of  the  Exchange  National   Bank  of  Norfolk,  a 

national  banking  association.  The  indictment  also  points  out 
numerous  false  statements  in  this  report,  which,  it  is  alleged 
in  the  early  part  of  it,  were  made  "with  intent  to  injure  and 
defraud  the  said  association  and  other  companies,  bodies  politic 
and  corporate,  and  individual  persons  to  the  jurors  aforesaid 
unknown,  and  with  the  intent;  then  and  there  to  deceive  any 
agent  apjwinted  by  the  comptroller  of  the  currency  to  ex- 
amine the  affairs  of  said  association."  FoUowing  this  alloga- 
tion  come  tlie  specifications  of  the  particulars  in  wliich  the 
report  is  false,  and  the  concluding  jiart  charges  that  the  de- 
fendants, "and  each  of  them,  did  thou  and  there  well  know 
and  believe  the  said  report  and  statement  to  be  false  to  the  ex- 
tent and  in  the  mode  and  manner  above  sot  forth;  and  that 
thov,  and  each  of  them,  made  said  false  statement  and  report 
in  manner  and  form  as  above  set  forth  with  intent  to  deceive 
the  comjitroUer  of  the  currency  and  the  agent  appointed  to  ex- 
amine the  affairs  of  said  association,  and  to  injure,  deceive  and 
defraud  the  United  States  and  said  association,  and  the  de- 
positors thereof,  and  other  banks  and  national  banking  associa- 
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tions,  iind  divers  other  persons  and  associations,  to  tlio  jurors 
aforesaid  unknown,  against  the  peace  of  the  United  States 
and  their  dignity,  and  contrary  to  the  form  of  the  statute  of 
the  said  United  States  in  such  case  made  and  provided." 

The  defendants,  having  been  permitted  to  withdraw  the 
pleas  of  not  guilty  which  they  had  entered,  were  then  allowed 
to  demur  to  the  indictment,  and  as  it  is  important  to  be  iiccu- 
rate  in  stating  what  was  done  about  this  demurrer,  the  tran- 
script of  the  record  on  that  subject  is  hero  inserted : 

"Unitkd  States 


V. 


Indictment  for 
making  false 
entries,  etc. 


Geo.  M.  Baix,  Jk.,  John  B.  WiuTEnEAP, 
Oklando  Windsou  and  C.  E.  Jenkins. 

"  This  day  came  the  parties,  by  their  attorneys,  pursuant  to 
the  adjournment  order  entered  herein  on  the  IJUh  day  of  No- 
vember, 18S(»,  and  thereupon  the  defendants,  by  their  counsel. 
asked  leave  to  withdraw  the  pleas  heretofore  entered,  which 
being  granted,  tlioy  submitted  their  demurrer  to  the  indict- 
ment, which,  after  argument,  was  sustained;  and  thereupon, 
on  motion  of  the  United  States,  by  counsel,  the  court  orders 
that  the  indictment  be  amended  by  striking  out  the  words, 
^the  Gomptrollev  of  the  currency  ancV  therein  contained. 

"Thereupon,  on  motion  of  John  B.  AVhitehead  and  C.  E. 
Jenkins,  by  their  counsel,  for  a  severance  of  trial,  it  was 
ordered  by  the  C(jurt  that  the  case  be  so  severed  that  (Icorge 
M.  Bain,  Jr.,  cashier  and  director,  be  tried  separately  from 
John  B.  Whitehead,  Orlando  Windsor  and  C.  E.  Jenkins, 
directors. 

"Thereupon  the  trial  of  George  M.  Bain,  Jr.,  was  taken  up, 
and  the  said  defendant,  George  M.  Bain,  Jr.,  entered  his  plea 
of  not  guilty." 

This  was  done  December  13,  1880,  thirteen  months  after  the 
presentment  of  the  indictment  by  the  grand  jury,  and  probably 
long  after  it  had  been  discharged. 

A  verdict  of  guilty  was  found  against  Bain,  a  motion  for  a 
new  trial  was  made,  and  then  a  motion  in  arrest  of  judgment, 
both  of  which  were  overruled.  The  opinion  of  the  circuit 
judge,  on  the  question  which  we  are  about  to  consider,  deliv- 
ered in  overruling  that  motion,  is  found  in  the  record. 

The  proposition  that  in  the  courts  of  the  United  States  anv 
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part  of  the  body  of  an  indictment  can  bo  amended  after  it  has 
been  found  and  presented  by  a  grand  jury,  either  by  order  of 
the  court  or  on  the  request  of  the  prosecuting  attorne}',  witli- 
out  boiu^  lu^submitted  to  them  for  tlieir  approval,  is  one  re- 
quiring serious  consideration.  Whatever  judicial  precedents 
there  may  have  been  for  such  action  in  otlier  courts,  we  are  at 
once  confronted  with  the  fifth  of  those  articles  of  amendment, 
adoi)tc(l  early  after  the  constituti9n  itself  was  formed,  and 
which  were  manifestly  intended  mainly  for  the  security  of  per- 
sonal riglits.  This  article  begins  its  enumeration  of  these 
rights  by  declaring  that  "no  person  shall  be  held  to  answer 
for  a  capital,  or  otherwise  infamous,  crime,  unless  on  a  present- 
ment or  indictment  of  a  grand  jury,"  except  in  a  class  of  cases 
of  which  this  is  not  one. 

We  are  thus  not  left  to  the  requirements  of  the  common 
law,  in  regard  to  the  necessity  of  a  grand  jury  or  a  trial  jury, 
Imt  there  is  tlie  positive  and  restrictive  language  of  the  great 
fundani.ntal  instrument  by  which  the  national  government  is 
organized,  that  "no  pe  son  shall  be  held  to  answer"  for  such 
a  crime,  "  unless  on  a  presentment  or  indictment  of  a  grand 

But  even  at  common  law  it  is  beyond  question  that  in  the 
English  courts  indictments  could  not  bo  amended.  The  au- 
thorities upon  this  subject  are  numerous  and  unambiguous.  In 
tlie  great  case  of  Rex  v.  Wilkes,  4  JJurrow,  2527,  tried  in  1770, 
which  attracted  an  immense  deal  of  attention,  Wilkes,  after 
being  convicted  by  a  jury  of  having  printed  and  caused  to  be 
published  a  seditious  and  scandalous  libel,  was  brought  up  be- 
fore the  court  of  king's  bench  on  a  motion  to  set  aside  the 
verdict,  on  the  ground  that  an  amendment  had  been  made  in 
the  language  of  the  information  on  which  he  was  tried.  In 
the  course  of  an  opinion  delivered  by  Lord  Mansfield  overrul- 
ing the  motion,  he  remarks,  on  this  subject  (page  25(59),  that 
"there  is  a  great  difference  between  amending  indictments  and 
amending  informations.  Indictments  are  found  upon  the  oaths 
of  a  jury,  and  ought  only  to  be  amended  by  themselves;  but 
informations  are  as  declarations  in  the  king's  suit.  An  officer 
of  the  crown  has  the  right  of  framing  them  originally ;  he 
may,  with  leave,  amend  in  like  manner,  as  any  plaintiff  may 
do." 
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Mr.  Justice  Yates,  on  the  same  occasion,  said  that  indict- 
ments, being-  upon  oath,  cannot  bo  amended  (page  2r)70). 

Ilawldns,  in  his  Tleas  of  the  Crown  (book  2,  eh.  25,  sec.  97), 
says: 

"  I  talie  it  to  be  settled  tliat  no  criminal  prosecution  is  Avithia 
the  benelitof  any  of  tlie  statutes  of  amendments;  from  whence 
it  follows  tluit  no  amendment  can  bo  admitted  in  any  such 
pro">ecution  but  sucli  only  as  is  allowed  by  the  common  law. 
And  agreeably  lieroto  I  lind  it  laid  down  as  a  principle  in  some 
books,  tluit  tliO  body  of  an  indiclment  removed  into  the  king's 
bench  from  any  inferior  court  whatsoever,  except  only  those 
of  Lonilon,  can  in  no  ease  bo  amended.  lUit  it  is  said  that  the 
body  of  an  indictment  from  London  nuiy  bo  amended,  be- 
cause, by  tho  city  charter,  a  tenor  of  tho  record  only  can  be 
removed  from  thence." 

lie  further  siiys,  section  98: 

"It  seems  to  have  been  anciently  the  common  practice, 
where  an  indictment  appeared  to  bo  insullicient,  either  for  its 
uncertainty  or  the  want  of  proper  legal  words,  not  to  put  the 
defendant  to  answer  it;  but  if  it  were  found  in  tho  same  county 
in  which  tho  court  sat,  to  award  process  against  tho  grand 
jury  to  come  into  court  and  amend  it.  And  it  seems  to  be  tho 
common  i)i'actice  at  this  day,  while  the  grand  jury  who  found 
a  bill  is  before  the  court,  to  amend  it,  by  their  consent,  in  a 
matter  of  form,  as  the  name  or  addition  of  tho  party." 

This  language  is  repeated  in  Starkie's  Criminal  Pleading, 
p.  287.  There  ai'o,  however,  several  cases  in  which  it  has  been 
decided  that  the  ca])tion  of  an  indictment  may  be  amended, 
and  wo  therefore  give  here  the  language  of  Starkie,  p.  258, 
as  describing  what  is  meant  by  the  phrase  "caption  of  an  in- 
dictment." 

"Where  an  inferior  court,"  he  says,  "in  obedience  to  a  writ 
of  certiorari  from  the  king's  bench,  transmits  tho  indictment 
to  the  crown  olHce,  it  is  accompanied  with  a  formal  history  of 
the  proceeding,  describing  the  court  before  which  tho  indict- 
ment was  found,  the  jurors  by  whom  it  was  found,  and  the 
time  and  place  where  it  was  found.  This  instrument,  termed 
a  schedule,  is  annexed  to  tho  indictment,  and  both  are  sent  to 
the  crown  office.  The  history  of  the  proceedings,  as  copied 
or  extracted  from  the  schedule,  is  called  the  caption,  and  is  en- 
tered of  record  immediately  before  the  indictment." 
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It  will  l)c  scon  tliat,  as  thus  expliiinod,  the  caption  is  no  part 
of  tlic  insti'iiiiieiit  found  by  the  ^rand  jury. 

AVliartnii.  ill  liis  work  on  Criminal  ricading  and  ]*ractice, 
sec.  W,  snys:  ">>o  inconsidcrablo  jwrtion  of  the  diilicultics  in 
the  way  of  llio  criminal  pleader  !it  common  law  have  been  ro- 
miuf'd  in  Knoland  by  the  7  Geo,  4,  eh.  6i,  sees.  20,  21 ;  11 
ami  \'2  N'ict.,  ch.  40,  and  14  and  15  Vict.,  eh.  100,  and  in  most 
of  tlie  states  of  the  iVir.oriean  Union,  by  statutes  containing 
similar  jn'ovisions."  He  also  cites  cases  in  the  English  courts, 
wlioi'o  amendments  have  been  made  under  those  statutes,  but 
tiioy  ca'  ''ave  no  foi'ce  as  authority  in  this  country,  even  if 
tlicy  ]  'ted  such  amendments  as  the  one  under  conside*'- 
ation. 

Xo  authority  has  been  cited  to  us  in  the  American  courts 
wliicii  sustains  the  riglit  of  a  court  to  amend  any  part  of  the 
body  of  an  indictment  without  reassembling  the  grand  jury, 
unless  by  virtue  of  a  statute.  On  the  contrary,  in  the  case  of 
CoinuKinwaiJth  V.  Cliild,  13  Pick.,  I!ts,  i>00.  Chief  Justice  Shaw 
says:  "It  is  a  well-settled  rule  of  law  that  the  statute  respect- 
ing amendments  does  not  extend  to  indictments;  that  a  de- 
fective indictment  cannot  be  aided  by  a  verdict,  and  that  an 
indictment,  bad  on  demurrer,  must  be  held  insutlicient  upon  a 
motion  in  arrest  of  judgment." 

In  the  case  of  The  Coiamonvraltli  v.  2[ahar,  10  Pick.,  120, 
the  court,  having  held  upon  the  arraignment  of  the  defendant 
that  the  indictment  was  defective,  the  attorney -general  moved 
to  amend  it,  and  the  prisoner's  counsel  consented  that  the  name 
of  William  Ilayden,  as  the  owner  of  the  house  in  Avhich  the 
offense  had  been  committed,  should  be  inserted,  not  intending, 
however,  to  admit  that  Ilayden  was  in  fact  the  owner.  "But 
the  court  were  of  opinion  that  this  was  a  case  in  which  an 
amendment  could  not  be  allowed,  even  with  the  consent  of 
the  i)risoner."' 

In  the  case  of  Commonwealth  v.  Drew,  3  Cush.,  270,  Chief 
Justice  Siiaw  said :  "  Where  it  is  found  that  there  is  so)ne  mis- 
take in  an  indictment,  as  a  wrong  name,  or  addition,  or  the 
like,  and  the  grand  jury  can  be  again  appealed  to,  as  there  can 
be  no  amendment  of  an  indictment  by  the  court,  the  proper 
course  is  for  the  grand  jury  to  return  a  new  indictment, 
avoiding  the  defects  in  the  first." 
Vol.  VI— 9 
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In  the  case  of  The  State  v.  Sexton,  3  Hawks  (N.  C),  184;  S. 
C,  14  Am.  Dec,  584,  the  supreme  court  of  that  state  said:  "It 
is  a  familiar  rule  that  the  indictment  should  state  that  the 
defendant  committed  the  offense  on  a  specific  day  and  year, 
but  it  is  unnecessary  to  prove  in  any  case  the  precise  day  and 
year,  excejit  Avhere  the  time  enters  into  the  nature  of  the 
offense.  13ut  if  the  indictment  lay  the  offense  to  have  been 
committed  on  an  impossible  day,  or  on  a  future  day,  the  objec- 
tion is  as  fatal  as  if  no  time  at  all  had  been  inserted.  Nor  are 
indictments  within  the  operation  of  the  statute  of  jeofails,  and 
cannot  therefore  be  amended;  being  the  finding  of  a  jury 
upon  oath,  the  court  cannot  amend  without  the  concurrence 
of  the  grand  jury  by  whom  the  bill  is  found.  These  rules  are 
too  plain  to  require  authority,  and  show  that  the  judgment  of 
the  court  was  right,  and  must  be  alllrmcd." 

It  will  be  perceived  that  the  amendment  in  that  case  had 
re<"erence  to  a  matter  which  the  law  did  not  require  to  be 
proved,  as  it  was  alleged,  and  "which  to  that  extent  was  not 
material. 

The  same  proposition  was  held  in  the  New  York  court  of 
general  sessions,  in  the  case  of  T/te  People  v.  Catnjjh'U,  4  Par- 
ker's Crim.  Cas.,  380,  387,  where  it  was  laid  down  that  the 
averments  in  an  indictment  could  not  be  changed,  even  by 
consent  of  the  defendant. 

The  learned  judge  who  presided  in  the  circuit  court  at  the 
time  the  change  was  made  in  this  indictment  says  that  the 
court  allowed  the  words  "  comptroller  of  the  currency  and " 
to  be  stricken  out  as  surplusage,  and  required  the  defendant  to 
plead  to  tlie  indictment  as  it  then  read.  The  opinion  which 
he  rendered  on  the  motion  in  arrest  of  judgment,  referring  to 
this  branch  of  the  case,  rests  the  validity  of  the  court's  action 
in  permitting  the  change  in  the  indictment,  upon  the  ground 
that  the  Avords  stricken  out  were  surplusage,  and  were  not  at 
all  material  to  it,  and  that  no  injury  was  done  to  the  prisoner 
by  allowing  such  change  to  be  made.  He  goes  on  to  argue 
that  the  grand  jury  would  have  found  the  indictment  without 
this  language.  But  it  is  not  for  the  court  to  say  whether  they 
would  or  not.  The  party  can  only  be  tried  upon  the  indict- 
ment as  found  by  such  grand  jury,  and  especially  upon  all  its 
language  found  in  the    charging  part  of   that  instrument. 
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While  it  may  seem  to  the  court,  with  its  better  instructed 
mind  in  regard  to  what  the  statute  requires  to  be  found  as  to 
the  intent  to  deceive,  that  it  was  neither  necessary  nor  reason- 
able th.it  the  grand  jur}''  should  attach  importance  to  the  fact 
that  it  was  the  comptroller  who  was  to  be  deceived,  yet  it  is 
not  impossible  or  very  improbable  that  the  grand  jury  looked 
mainly  to  that  officer  as  the  party  whom  the  prisoner  intended 
to  deceive  by  a  report  which  was  made  upon  his  requisition 
and  retained  directly  to  him.  As  we  have  already  seen,  the 
statute  requires  these  reports  to  be  made  to  the  comptroller  at 
least  live  times  a  year,  and  the  averment  of  the  indictment  is 
that  this  report  was  made  and  returned  to  that  officer  in  re- 
sponse to  his  requisition  for  it.  How  can  the  court  say  that 
there  may  not  have  been  more  than  one  of  the  jurors  who 
found  this  indictment,  who  was  satislied  that  the  false  report 
was  made  to  deceive  the  comptroller,  but  was  not  convinced 
that  it  was  made  to  deceive  apybody  else?  And  how  can  it 
be  said  that  with  these  words  stricken  out  it  is  the  indictment 
which  was  found  by  the  grand  jury?  If  it  lies  within  the 
province  of  a  court  to  change  the  charging  part  of  an  indict- 
ment to  suit  its  own  notions  of  what  it  ought  to  have  been,  or 
what  the  grand  jury  would  have  probably  made  it  if  their 
attention  had  been  called  to  suggested  changes,  the  great 
importance  which  the  common  law  attaches  to  an  indictment 
by  a  grand  jury,  as  a  prerequisite  to  a  prisoner's  trial  for  a 
crime,  and  without  which  the  constitution  says  "  no  person 
shall  be  held  to  answer,"  may  be  frittered  away  until  its  value 
is  almost  destroyed. 

The  importance  of  the  part  played  by  the  grand  jury  in 
England  cannot  be  better  illustrated  than  by  the  language  of 
Justice  Field  in  a  charge  to  a  grand  jury  reported  in  2  Sawyer, 
667: 

"The  institution  of  the  grand  jury,"  he  says,  "is  of  very  an- 
cient origin  in  the  history  of  England  —  it  goes  back  many  cen- 
turies. For  a  long  period  its  powers  were  not  clearly  defined ; 
and  it  would  seem  from  the  account  of  commentators  on  the 
laws  of  that  country  that  it  was  at  first  a  body  which  not  only 
accused,  but  which  also  tried,  public  offenders.  However  this 
may  have  been  in  its  origin,  it  was  at  the  time  of  the  settlement 
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of  this  country  an  informing  and  accusing  tribunal  only,  without 
whose  previous  action  no  person  charged  with  a  felony  could, 
except  in  certain  special  cases,  be  put  upon  his  trial.  And  in 
the  struggles  which  at  times  arose  in  England  between  the 
powers  of  the  king  and  the  rights  of  the  subject,  it  often 
stood  as  a  barrier  against  persecution  in  his  name;  until  at 
length  it  came  to  be  regarded  as  an  institution  by  which  the 
subject  was  rendered  secure  against  oppression  from  unfounded 
prosecutions  of  the  crown.  In  this  country,  from  the  popular 
character  of  our  institutions,  there  has  seldom  been  any  con- 
test between  the  government  and  the  citi/.en  which  recjuired 
the  existence  of  the  grand  jury  as  a  protection  against  oppres- 
sive action  of  the  government.  Yet  the  institution  Mas 
adopted  in  this  country,  and  is  continued  from  considerations 
similar  to  those  which  give  to  it  its  chief  value  in  England, 
and  is  designed  as  a  means  not  only  of  bringing  to  trial  per- 
sons accused  of  public  offenses  upon  just  grounds,  but  also  as 
a  means  of  protecting  the  citizen  against  unfounded  accusa- 
tion, whether  it  comes  from  government,  or  be  prompted  by 
partisan  passion  or  private  enmity.  Xo  person  shall  be  re- 
quired, according  to  the  fundamental  law  of  the  country,  ex- 
cept in  the  cases  mentioned,  to  answer  for  any  of  the  higher 
crimes,  unless  this  body,  consisting  of  not  less  than  sixteen 
nor  more  than  twenty-three  good  and  lawful  meii,  selected 
from  the  body  of  the  district,  shall  declare,  upon  careful 
deliberation,  under  the  solemnity  of  an  oath,  that  there  is 
good  reason  for  his  accusation  and  trial." 

The  case  of  Ilartado  v.  The  People  of  California,  110 
U.  S.,  51G,  was  a  writ  of  error  to  the  supreme  court  of  that 
state,  by  a  party  who  had  been  convicted  of  the  crime  of  mur- 
der in  the  state  court  upon  an  information  instead  of  an  indict- 
ment. The  writ  of  error  from  this  court  was  founded  on  the 
proposition  that  the  ])rovision  of  the  fourteenth  amendment  to 
the  constitution  of  the  United  States,  that  no  state  shall  "  de- 
prive any  person  of  life,  liberty  or  property  without  due  ])ro- 
Qess  of  law,"  required  an  indictment  as  necessary  to  due  process 
of  law.  This  court  held  otherwise,  and  that  it  was  within  the 
power  of  the  states  to  provide  punishment  of  all  manner  of 
crimes  without  indictment  by  a  grand  jury.    The  nature  and 
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value  of  a  o-rand  jury,  both  in  this  country  and  in  the  English 
svsteni  of  law,  were  much  discussed  in  that  case,  with  refei'- 
ences  to  Coke,  j\[agna  Cliarta,  and  to  other  sources  of  informa- 
tion on  that  subject,  both  in  the  opinion  of  the  court  and  in  an 
exliaustive  review  of  that  question  by  Mr.  Justice  Harlan  in  a 
dissenting  opinion. 

It  lias  been  said  that,  since  there  is  no  danger  to  the  citizen 
from  the  oppressions  of  a  monarch,  or  of  any  form  of  executive 
power,  there  is  no  longer  need  of  a  grand  jury.  But,  whatever 
force  may  be  given  to  this  argument,  it  remains  true  that  the 
orand  jury  is  as  valuable  as  ever  in  securing,  in  the  language 
of  Chief  Justice  Shaw  in  the  case  of  Jones  v.  liohhins,  8  (iray, 
;]2n.  "individual  citizens  from  any  open  and  public  accusation 
of  crime,  and  from  the  trouble,  expense  and  anxiety  of  a  public 
trial  before  a  probable  cause  is  established  by  the  presentment 
and  indictment  of  a  grand  jury;"  and  "incase  of  high  of- 
fenses" it  "is  justly  regarded  as  one  of  the  securities  to  the 
innocent  against  hasty,  malicious  and  oppressive  public  prose- 
cutions." 

It  is  never  to  be  forgotten  that,  in  the  construction  of  the 
laniruaye  of  the  constitution  here  relied  on,  as  indeed  in  all 

on  ' 

otlior  instances  where  construction  becomes  necessary,  we  are 
to  place  ourselves  as  nearlj'^  as  possible  in  the  condition  of  the 
men  who  framed  that  instrument.  Undoubtedly  the  framers 
of  tiiis  article  had  for  a  long  time  been  absorbed  in  considering 
the  arbitrary  encroachments  of  the  crown  on  the  liberty  of  the 
subject,  and  were  imbued  with  the  common  law  estimate  of 
the  value  of  the  grand  jury  as  part  of  its  system  of  criminal 
jurisprudence.  They,  therefore,  must  be  understood  to  have 
used  the  language  which  they  did  in  declaring  that  no  person 
should  be  called  to  answer  for  any  capital  or  otherwise  infa- 
mous crime,  except  upon  an  indictment  or  presentment  of  a 
grand  jury,  in  the  full  sense  of  its  necessity  and  of  its  value. 
We  are  of  the  opinion  that  an  indictment  found  by  a  grand 
jury  was  indispensable  to  the  power  of  the  court  to  try  the 
petitioner  for  the  crime  with  which  he  was  charged.  The  sen- 
tence of  the  court  was  that  he  should  be  imprisoned  in  the 
])enitentiary  at  Albany.  The  case  of  Kc  parte  Wilson,  Hi 
v.  S.,  417  {S.  a,  4  Am.  Cr.  R.,  283),  and  the  later  one  of 
Mad'bi  V.  United  /States,  117  U.  S.,  348,  establish  the  proposi- 
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tion  that  this  prosecution  was  for  an  infamous  crime  within 
the  meaning  of  the  constitutional  provision. 

It  only  remains  to  consider  whether  this  change  in  the  in- 
dictment deprived  the  court  of  the  power  of  proceeding  to  try 
the  petitioner  and  sentence  him  to  the  imprisonment  provided 
for  in  the  statute.  We  have  no  difflculty  in  holding  that  the 
indictment  on  which  he  was  tried  was  no  indictment  of  a  grand 
jury.  The  decisions  which  we  have  alread}'  referred  to,  as 
well  as  sound  principle,  require  us  to  hold  that  after  the  indict- 
ment was  changed  it  was  no  longer  the  indictment  of  the 
grand  jury  who  presented  it.  Any  other  doctrine  would  place 
the  rights  of  the  citizen,  which  were  intended  to  bo  protected 
by  the  constitutional  provision,  at  the  mercy  or  control  of  the 
court  or  prosecuting  attorney;  for,  if  it  be  once  hold  that 
changes  can  be  made  by  the  consent  or  the  order  of  the  court 
in  the  body  of  the  indictment  as  presented  by  the  grand  jury, 
and  the  prisoner  can  be  called  upon  to  answer  to  the  indict- 
ment as  thus  changed,  the  restriction  which  the  constitution 
places  upon  the  power  of  the  court,  in  regard  to  the  prerequi- 
site of  an  indictment,  m  reality  no  longer  exists.  It  is  of  no 
avail,  under  such  circumstances,  to  say  that  the  court  still  has 
jurisdiction  of  the  ])erson  and  of  the  crime;  for,  though  it  has 
possession  of  the  person,  and  would  have  jurisdiction  of  the 
crime  if  it  were  properly  presented  by  indictment,  the  juris- 
diction of  the  offense  is  gone,  and  the  court  has  no  right  to 
proceed  any  further  in  the  progress  of  the  case  for  want  of  an 
indictment.  If  there  is  nothing  before  the  court  which  the 
prisoner,  in  the  language  of  the  constitution,  can  bo  "  held  to 
answer,"  he  is  then  entitled  to  be  discharged,  so  far  as  the  of- 
fense originally  ])resented  to  the  court  b}'^  the  indictment  is 
concerned.  The  power  of  the  court  to  proceed  to  try  the  pris- 
oner is  as  much  arrested  as  if  the  indictment  had  been  dis- 
missed or  a  nolle  pro^iequi  had  been  entered.  There  was 
nothing  before  the  court  on  which  it  could  hear  evidence  or 
])ronounce  sentence.  The  case  comes  within  the  principles  laid 
down  by  this  court  in  Ev  parte  Lange,  18  AYall.,  163;  Ex  parte 
Parks,  93  U.  S.,  18;  Ee  parte  Wilson,  114  U.  S.,  417  {S.  C,  4 
Am.  Cr.  R.,  283),  and  other  cases. 

These  views  dispense  with  the  necessity  of  examining  into 
the  (questions  argued  before  us  concerning  the  formation  of  the 
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grand  jury  and  its  removal  from  place  to  place  within  the  dis- 
trict. Wo  are  of  opinion  that  the  petitioner  is  entitled  to  the 
writ  of  habeas  corpus,  and  it  is  accordingly  granted. 

Note. — Habeas  corpus. —  See  Lowery  v.  Howard,  5  Am.  Cr.  R.,  273  and 
note,  as  to  wlien  utid  under  wliat  circumstaaces  a  party  may  be  restored  to 
liberty  by  virtue  of  this  writ. 
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Kellev  v.  The  People. 

(115  111.,  583.) 

CONSTTrCTiONAL  law:  Habitual  criminaVa  act  —  Erroneous  conviction  of 
prior  offense  not  material. 

1.  Habitual  criminal's  act  constitutional.— The  act  of  1883,  provid- 

ing increased  penalties  for  second  and  subsequent  offenses  of  burglary, 
grand  larceny,  horse-stealing,  robbery,  forgery  or  counterfeiting,  is  not 
unconstitutional,  either  as  visiting  penalties  disproportioned  to  the 
offenses  under  constitution  of  1870  (art.  2,  §  11),  or  as  placing  the  de- 
fendant in  jeoiiardy  a  second  time  for  the  same  offense. 

2.  For  what  offenses  the  subsequent  convictions  must  be  had.— 

Section  1  of  the  act  above  cited  does  not  require  that  the  second  offense 
dealt  with  therein  shall  be  a  second  conviction  of  the  identical  crime 
for  which  the  offender  wiis  first  convicted ;  but  provides  that,  when- 
ever any  person  having  been  convicted  of  either  of  several  enumerated 
crimes  shall  thereafter  be  convicted  of  any  one  of  such  crimes  he  shall 
be  liable  to  such  increased  penaltj'.  Therefore,  a  conviction  of  burg- 
lary, accompanied  by  proof  of  a  former  conviction  of  robbery,  consti- 
tutes a  case  of  second  offense. 

3.  Error  in  former  conviction  immaterial.— The  fact  that  the  former 

conviction,  which  is  proved  in  order  to  constitute  a  second  offense,  was 
erroneous,  will  not  prevent  the  operation  of  the  statute,  if  such  error 
did  not  deprive  the  court  of  jurisdiction. 

"Writ  of  error  to  the  Criminal  Court  of  Cook  County,  the 
Hon.  Geo.  Gardner,  judge,  presiding. 

J.  M.  Longenecker,  for  the  plaintiff  in  error. 
J.  IS.  Grlnnell,  prosecuting  attorney,  and  Geo.  Ilunt^  attor- 
ney-general, for  the  people. 

SiiKr,i)oN,  J.  Joseph  Kelley,  at  the  January  term,  1884,  was 
tried  by  a  jury  in  the  criminal  court  of  Cook  county  for  burg- 
lary, the  indictment  containing  a  count  sotting  forth  a  former 
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conviction,  at  the  July  term,  1882,  of  said  Kelley  for  robbery. 
He  was  found  guilty  of  burglary,  and  the  jury,  under  instruc- 
tion of  the  court,  fixed  his  punishment  at  fourteen  years'  im- 
prisonment in  the  penitentiary.  The  court  sentenced  liim 
accordingly. 

Several  questions  are  raised  with  respect  to  the  act  respect- 
ing conviction  upon  second  and  third  offenses,  approved  Juno 
23,  1SS3.  Laws  1S63,  p.  TO.  That  act  in  its  first  section  is 
as  follows : 

"  Tliat  whenever  any  person,  having  been  convicted  of  eitlier 
of  the  crimes  of  burglary,  grand  larceny,  horse-stealing,  rob- 
bery, forgery,  or  counterfeiting,  shall  thereafter  be  convicted 
of  any  one  of  such  crimes  committed  after  such  first  convic- 
tion, the  punishment  sluiU  be  im])risonment  in  the  penitentiary 
for  tlie  full  term  provided  by  law  for  such  crime  at  the  time  of 
such  last  conviction  therefor;  and,  whenever  any  such  person 
having  been  so  convicted  the  second  time,  as  above  j)rovi(led, 
shall  be  again  convicted  of  any  of  said  crimes,  committed  alter 
said  second  conviction,  the  punishment  shall  be  imprisonment 
in  the  penitentiary  for  a  period  not  less  than  fifteen  years: 
Pruvidecl,  that  such  former  conviction  or  convictions  and  judg- 
ment or  judgments  shall  be  set  forth  in  apt  words  in  the  in- 
dictment." 

It  is  objected  that  the  act  is  unconstitutional  in  that  it  vio- 
lates the  provision  that  "  all  penalties  shall  be  proportioned  to 
the  nature  of  the  offense."  Sec.  11,  art.  2,  Const.  1870.  It  is 
said  the  punishment  provided  for  b}'^  the  act  is  Jiot  in  pro|)()r- 
tion  to  the  nature  of  the  offense,  but  is  because  of  a  former 
conviction,  for  which  the  person  charged  has  paid  the  i)enully. 
Similar  statutes  have  been  adopted  in  many  of  the  states,  and 
they  are  upon  the  principle  that  it  is  just  that  an  old  oll'ender 
should  be  punished  more  severely  for  a  second  offense ;  tliat 
repetition  of  the  offense  aggravates  guilt.  1  JJish.  on  Cvhw. 
Law,  95t»;  1  Whart.  on  Crim.  Law,  §  13.  It  would  be  entirely 
competent  for  the  legislature,  in  the  absence  of  this  act,  to  af- 
fix, as  a  punishment  for  the  first  commission  of  any  one  of  tlie 
crimes  named,  the  highest  ])unishment  that  is  authorized  by 
the  act,  and  it  would  not  be  for  tlio  court  to  say  the  penally 
was  not  proportioned  to  tlie  nature  of  the  offense. 

It  is  urged  that  under  this  act  it  is  putting  the  accused  in 
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ieoparily  twice  for  the  same  offense  in  violation  of  section  10, 
article  L',  of  the  constitution.  Tliere  is  no  trial  twice  for  the 
same  offense,  but  twice  for  two  crimes  committed  at  different 
times.    Tiie  constitutional  objections  ai'e  without  force. 

It  is  next  insisted  that,  under  this  act,  the  second  conviction 
must  be  for  the  same  crime  the  former  conviction  was  for.  We 
do  not  so  read  the  statute.  Tlie  language  is  most  plain:  that, 
whenever  any  person,  having  been  convicted  of  either  of  the 
several  enumerated  crimes,  shall  thereafter  bo  convicted  of  ani/ 
one  of  such  crimes,  die.  It  seems  quite  clear  that  the  second 
conviction  is  not  to  be  of  v^  particular  one  of  the  crimes, —  the 
one  for  which  the  former  conviction  was  had, —  but  of  any  one 
of  the  crimes  named.  The  record  introduced  to  show  a  for- 
mer conviction  for  robbery  shows  that  the  accused  was  indicted 
for  robbery  at  the  July  term  of  court,  1882,  and  that  he  pleaded 
not  guilty;  that  ho  waived  the  intervention  of  a  jury,  and  was 
tried  by  the  court  without  a  jury,  and  found  guilty  by  the 
court  in  manner  and  form  as  charged  in  the  indictment, —  that 
is  to  say,  of  robbery, —  and  was  sentenced  to  the  penitentiary 
for  one  3ear. 

It  is  insisted  this  did  not  show  a  legal  conviction  of  robbery; 
that  the  accused  in  a  criminal  case  of  felony  cannot  waive  a 
trial  by  jury  and  bo  tried,  by  consent,  by  the  court,  and  upon 
a  finding  of  guilty  on  such  a  trial  be  legally  sentenced  thereon. 
Conceding  this  to  be  so,  and  that  a  judgment  ui)on  such  a  find- 
ing of  guilty  would  be  irregular  and  erroneous,  it  does  not  fol- 
low that  such  conviction  was  void, — an  absolute  nuUitv, —  and 
not  to  be  taken  here  as  a  former  conviction.  There  is  a  dis- 
tinction between  "  void  "  and  "  erroneous,"  and  the  general  rule 
is  undoubted,  that  where  the  court  has  jurisdiction  of  the  sub- 
ject-matter and  of  the  person,  its  judgment  in  the  case  will  not 
be  void,  although  it  may  be  erroneous,  and  that  in  a  collateral 
proceeding  the  validity  of  the  judgment  cannot  be  called  in 
cjuestion. 

In  the  application  of  the  rule  to  the  precise  kind  of  case 
which  is  here  presented,  what  of  authority  we  have  met  with 
is  not  entirely  harmonious.  Thus  in  Windsor  v.  Mc  VeifjJi,  93 
U.  S.,  274,  in  the  opinion  by  a  divided  court,  by  way  of  illus- 
tration of  the  argument  that  a  judgment  may  be  void  not- 
withstanding general  jurisdiction  of  the  subject,  in  citation  of 
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instances  it  is  said :  "  So  a  departure  from  established  modes 
of  procedm'e  will  often  render  the  judgment  void ;  thus  the 
sentence  of  a  person  charged  with  felony,  upon  conviction  by 
the  court  without  the  intervention  of  a  jury,  would  bo  invalid 
for  any  purpose;"  no  authority  being  cited.  In  Com.  v.  IhtHey, 
12  Cush.,  84,  in  sustaining  a  verdict  of  guilty  rendered  in  a 
case  of  misdemeanor,  where  the  defendant  had  consented  tea 
trial  by  eleven  jurors,  which  was  made  a  ground  of  cxco|)tion, 
it  was  said:  "  As  it  did  not  affect  the  jurisdiction  of  the  court, 
the  exception  was  one  that  the  accused  might  waive."  So  in  the 
recent  case  of  Lowenj  v.  Jloward,  103  Ind.,  440,  decided  by  the 
supreme  court  (5  Am.  Cr.  E.,  273),  where,  upon  a  pica  of  guilty 
to  an  indictment  for  murder,  the  court  lixed  the  punishment  at 
imprisonment  in  the  state's  prison  for  life,  and  so  scntoncLMl  the 
prisoner,  when,  under  the  law,  a  jury  should  have  asscsseil  tlie 
punishment  to  suffer  the  penalty  of  death,  or  bo  imprisoned  in 
the  state's  prison  for  life,  it  was  held  that  the  jutlginont  of  tiie 
court  was  erroneous,  but  that  it  was  not  void.  And  in  Ex 
parte  Bond,  9  S.  C,  80,  where  a  prisoner  was  convicted  of  an 
assault  with  intent  to  kill,  and  sentenced  to  conlinemcnt  in  the 
penitentiary,  Avhen  the  offense  was  not  punishable  b}'  conliue- 
ment  in  the  penitentiary,  it  was  held  that  the  sentence  was  not 
void,  but  only  erroneous.  In  Ex  2)artc  Wat/chis,  3  I'et.,  11)3, 
Chief  Justice  Marshall  said : 

"An  imprisonment  under  a  judgment  cannot  bo  unlawful 
unless  that  judgment  bo  an  absolute  nullity,  and  it  is  not  a 
nullity  if  the  court  has  general  jurisdiction  of  the  subject,  al- 
though it  should  bo  erroneous." 

In  Windsor  v.  Mc  Velgh,  sujjra,  it  was  said  the  general  doc- 
trine upon  this  subject  is  only  correct  when  the  court  proceeds 
after  acquiring  jurisdiction  of  the  cause  according  to  the  es- 
tablished modes  governing  the  class  to  which  the  case  belongs, 
and  does  not  transcend,  in  the  extent  or  character  of  its  judg- 
ment, the  law  which  is  applicable  to  it.  It  was  further  said 
that  the  more  correct  statement  of  the  doctrine  was  in  Cornett 
V.  Williams,  20  AVall.,  2.50,  that,  "the  jurisdiction  having  at- 
tached in  the  case,  everything  done  within  the  power  of  that 
jurisdiction,  when  collaterally  questioned,  is  hehl  conclusive  of 
the  rights  of  the  parties  unless  impeached  for  fraud."  The 
power  to  hear  and  determine  a  cause  is  jurisdiction.  It  is  coram 
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judtce  whenever  a  case  is  presented  which  brings  this  power 
into  action.  U.  S.  v.  Ar?'edondo,  6  Pet.,  709;  Bush  v.  Ilan- 
mi,  70  Jll.,  482. 

In  the  case  here  of  the  former  conviction  there  was  un- 
bounded jurisdiction  both  of  the  subject-matter  and  person. 
The  court  had  power  to  proceed  to  hear  and  determine.  The 
judgment  was  not  such  an  one  as  the  court  had  no  power 
under  any  circumstances,  or  upon  any  state  of  facts,  to  pro- 
nounce in  such  a  case;  but  it  was  one  within  the  power  of  the 
jurisdiction  which  had  attaclied.  See  People  ex  rd.  Tweed  v. 
Liscomb,  00  N.  Y.,  570.  If  tliere  had  been  a  finding  of  guilty, 
and  of  tlie  punishment  by  a  jury,  or  if  there  had  been  a  plea 
of  guilty  by  the  prisoner,  in  either  such  case  the  judgment 
would  have  been  right.  If  the  judgment  be  wrong,  it  is  be- 
cause it  was  rendered  upon  the  court's  finding  the  guilt  and 
fixing  the  punishment;  so  that  the  correctness  of  the  judgment 
depended  upon  the  particular  state  of  facts  which  was  pre- 
sented in  the  progress  of  the  hearing  and  determination  of  a 
case  of  which  the  court  had  jurisdiction.  The  error  was  one  in 
the  exercise  of  jurisdiction,  and  not  from  want  of  jurisdiction. 

The  only  suggestion  of  ground  there  can  be  for  holding  the 
judgment  void,  and  not  erroneous  merely,  is  that  there  was  a 
dei)arture  from  the  established  mode  of  procedure.  Almost 
any  deviation  from  law  might  bo  regarded  a  departure  from 
tlio  established  mode  of  procedure.  To  admit  such  a  ground 
of  holding  a  judgment  void,  would,  as  it  seems  tons,  in  a  great 
measure  break  down  and  make  uncertain  the  w-ell-established 
distinction  in  regard  to  the  validity  of  judgments  when  collat- 
erally questioned,  between  being  void  for  want  of  jurisdiction, 
or  erroneous  merely  in  the  exercise  of  jurisdiction. 

In  Cooley's  Const.  Lim.  (5th  ed.),  504,  505,  it  is  laid  down: 

"It  is  a  general  rule  that  irregularities  in  the  course  of  judi- 
cial proceedings  do  not  render  them  void.  An  irregularity 
may  be  defined  as  the  failure  to  observe  that  particular  course  of 
proceeding  which,  conformably  with  the  practice  of  the  court, 
ought  to  have  been  observed  in  the  case." 

And  on  page  507 : 

"In  any  case,  we  suppose  a  failure  to  award  a  jury  on  proper 
demand  would  be  an  irregularity  merely,  rendering  the  pro- 
ceedings liable  to  reversal,  but  not  making  them  void." 
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We  are  of  opinion  the  former  conviction  hero  should  be  ad- 
judged to  bo  no  more  than  erroneous,  and  not  to  be  an  abso- 
lute nullity;— and  especially  so,  under  the  circumstauccs  of 
this  case,  where  the  defendant  accepted  the  sentence  of  tho 
court  and  sutFered  it  to  be  carried  into  execution  by  undergo- 
ing the  punishment.  The  court  had  fixed  the  minimum  pim- 
ishmont  for  robbery, —  one  year  in  tho  penitentiary,— the 
maximum  bi'lng  fourteen  years.  The  dt^endant  nuiy  have 
deemed  it  for  his  interest  to  abide  by  the  sentence  of  tho  court 
rather  than  to  have  it  set  aside,  and  he  bo  exposed  to  tho  peril 
of  having  a  greater  punishment  aifixed  by  a  jury.  The  judg- 
ment having  been  accjuiesced  in,  and  full  execution  had  of  it, 
we  do  not  see  how  it  can  bo  looked  ui)on  as  a  nullity.  It  must 
be  held  to  bo,  for  the  defendant,  an  aci]uittance  from  tlie 
crime.  Ui»on  another  indictment  for  the  same  otfeuse,  lie 
might  plead  the  former  conviction  in  bar;  and  if,  in  favor  of 
the  prisoner,  the  former  conviction  would  not  be  held  a  nullity, 
neither,  as  against  him,  should  it  be  so  held. 

Perceiving  no  error  in  the  record,  the  judgment  will  bo  af- 
firmed. 


In  ee  Staff.    On  IIaukas  Com'us. 

(63  Wis.,  385.) 

CONSTiTUTiosAL  LAW:  Wciivei'  of  trial  by  jury  —  Habeas  corpus. 

1.  Waivkr  of  jury  trial  —  Coxstitutioxalitv  of  law.— Tlie  provisions 
in  the  .statulo  (Laws  Wis.  1881,  ch.  liiT,  J?  8)  creating  tlie  auiiiicipal 
court  for  Rock  county,  that  "a  jury  trial  in  said  court  in  criiuinal 
cases,  begun  by  information,  or  not  originally  begun  in  said  court,  may 
be  waived  by  tho  accused  in  writing,  or  by  consent  in  open  court,  en- 
tered on  the  minutes,"  is  not  unconstitutional. 

3.  Where  a  party  Jias  waived  his  right  to  a  jury  trial  under  such  statuti'. 
and  has  been  convicted  and  sentenced  to  imprisonment,  the  legality  of 
his  confinement  may  be  tested  by  habeas  corpus. 

Ilaheas  corpus. 

C  M.  Scanlan,  for  petitioner. 

The  Attornay-Geneml  and  //.  W.  ChynowetJi,  assistant  attor- 
ney-general, for  the  respondent. 
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Lyox,  J.  A  writ  of  Jiabeaa  corjma  having  been  duly  issued 
out  of  this  court,  directed  to  the  warden  of  the  state  prison, 
commandiiif,^  him  to  produce  before  this  court  James  Staff,  then 
in  liis  custody,  to  the  end  that  the  legality  of  his  imprisonment 
might  bo  inquired  into,  such  warden,  in  obedience  to  the  man- 
date of  the  writ,  has  brought  the  said  Statf  before  the  court 
and  made  return  to  the  writ. 

The  cause  for  the  imprisonment  of  Staff  is  undisputed.  It 
appcvu's.  bt)th  1)3'  the  petition  upon  which  the  writ  was  allowed 
and  issued  and  by  the  return  of  the  warden  to  the  writ,  that 
the  jirisoner  was  convicted  in  the  municipal  court  of  Rock 
county  on  an  information  charging  him  with  the  crime  of 
larcLMiy  from  the  person  of  one  Chubbuck  of  a  pocket-book  and 
money  tlieroin,  of  the  value  of  §84.75,  and  was  thereupon  sen- 
tenced to  imprisonment  for  two  years  in  the  state  prison.  The 
information  and  the  form  of  the  judgment  and  commitment 
are  regular,  and  no  question  is  raised  upon  either. 

Tlie  only  alleged  defect  in  the  proceedings  is  that  when  the 
])ris()n('r  was  brought  up  for  trial  on  his  plea  of  not  guilty,  he 
cxpi'cssly  waived  a  jury  trial,  and  such  waiver  was  duly  entered 
in  the  minutes  of  the  court.  Thereupon  he  was  tried  by  the 
court  without  a  jury,  and  by  the  court  found  guilty  and  sen- 
tenced. It  is  now  claimed  in  his  behalf  that  it  was  not  compe- 
tent for  him  to  waive  a  jury  trial,  and  hence  that  his  conviction 
was  illegal  and  void,  and  the  court  had  no  jurisdiction  to  pro- 
ceed thereon  to  judgment  and  sentence.  If  the  prisoner  could 
not  elfectually  waive  a  trial  by  jury,  the  court  had  no  jui'isdic- 
tion  to  try  him,  and  the  conclusion  seems  undeniable  that  the 
jmlgnient  would,  in  that  event,  be  entirely  void.  Hence,  upon 
the  petitioner's  theory  of  the  case,  haheas  corpus  is  the  proper 
remedy,  notwithstanding  it  is  well  settled  that  mere  irregular- 
ity in  ])roceedings  resulting  in  the  imprisonment,  however 
flagrant,  is  not  sufficient  ground  to  discharge  on  haheas  corpus. 
That  may  lawfully  be  done  only  where  the  proceedings  are 
void  for  illegality.  In  re  Crandall,  34  Wis.,  173;  In.  re  Pierce, 
44  Wis.,  411 ;  Ilurd,  Hab.  Corp.,  327.  Failing  the  jurisdiction 
of  the  court  to  try  and  convict  the  accused  without  a  jurj'',  the 
court  exceeded  its  jurisdiction  as  to  subject-matter  and  person, 
and  its  judgment  and  process  of  commitment,  although  in 
proper  form,  were  issued  in  a  case  not  allowed  by  law.    Such 
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alleged  excess,  or  want  of  jurisdiction  ma}'  bo  inquired  into  on 
haheaii  corpus,  and  if  found  to  exist  is  ground  for  a  discharge  of 
the  accused.    R.  S.,  §  3428,  subds.  1,  4. 

Was  it  coinjietent  for  the  prisoner  to  waive  his  right  to  Iw 
tried  by  a  jury  ?  His  counsel  maintains  that  the  judgment  of 
this  court  in  S/afe  v.  Zochvood,  43  Wis.,  403,  answers  this  ques- 
tion in  the  negative.  The  assistant  attorney-general  refers  us 
to  the  statute  creating  the  municipal  court  for  Rock  county 
(chapter  197,  Laws  1881),  and  to  the  following  clause  in  section 
8  tliereof,  to  wit:  "A  jury  trial  in  said  court  in  criminal  cases 
bc'^un  by  information,  or  not  originally  begun  in  said  court, 
ma}'  be  waived  by  the  accused  in  writing  or  by  consent  in  open 
court,  entered  on  the  minutes,"  and  maintains  that,  under  this 
statute,  the  above  question  must  be  answered  in  the  affirmative. 
If  the  statute  be  sustained,  the  trial  of  the  prisoner  was  regu- 
lar, and  the  conviction  cannot  be  questioned.  The  precise 
question  to  be  determined,  therefore,  is  this:  Is  the  provision 
of  the  statute  above  quoted  a  valid  law  ?  It  certainly  is  a  valid 
law,  unless  it  contravenes  section  7,  article  1,  of  our  constitu- 
tion, which  ordains  that  "in  all  criminal  prosecutions  the  ac- 
cused shall  enjoy  the  right  to  be  heard  by  himself  and  counsel; 
to  demand  the  nature  and  cause  of  the  accusation  against  him; 
to  meet  the  witnesses  face  to  face;  to  have  compulsory  process 
to  compel  the  attendance  of  witnesses  in  his  behalf;  and,  in 
prosecutions  by  indictment  or  information,  to  a  speedy  public 
trial  by  an  impartial  jury  of  the  county  or  district  wherein  the 
offense  shall  have  been  committed,  wMiich  county  or  district 
shall  have  been  previously  ascertained  by  law." 

The  cases  which  hold  that  in  a  criminal  prosecution  the  ac- 
cused cannot  effectually  waive  a  jury  trial  are  quite  numerous, 
and,  as  was  said  by  the  late  chief  justice  in  State  v.  Zochoood, 
such  is  undoubtedly  the  current  of  authority.  None  of  those 
cases,  however,  involve  the  consideration  of  statutes  like  that 
under  consideration.  They  were  determined  upon  general 
principles  without  regard  to  statutes,  and  they  disclose  a  radi- 
cal difference  of  opinion  by  different  courts  as  to  the  grounds 
upon  which  the  rule  is  based. 

The  constitutional  provision  above  quoted  is  found  in  nearly 
or  quite  all  of  the  state  constitutions,  as  well  as  in  the  amend- 
ments to  the  constitution  of  the  United  States.    Article  6, 
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atncndinont  of  1701.  Some  courts  havo  hold  that  it  prescribes 
the  tribunal  in  which,  and  before  which,  criminal  prosecutions 
must  bo  tried,  and  that  a  jury  is  an  essential  part  of  such  tri- 
biinfil.  and  cannot  therefore  be  dispensed  with  by  consent  of 
the  accused  or  otherwise.  A  leading  case  which  sustains  this 
view  of  the  provision  is  that  of  Cancemi  v.  People,  18  N.  Y., 
128.  In  tliat  case  the  prisoner  was,  with  his  consent,  tried  by 
eleven  jnroi's  and  convicted.  The  judgment  was  reversed  for 
that  reas(m.  l^fanifestly  the  same  principle  is  involved  where 
the  whole  jury  is  waived,  for  eleven  jurors  are  not  a  good  com- 
mon law  jury.  In  the  opinion  of  the  court,  written  by  Judge 
Strong,  it  is  said:  "But  when  issue  is  joined  upon  an  indict- 
ment, the  trial  must  be  by  the  tribunal  and  in  the  mode  which 
the  constitution  and  laws  provide,  without  any  essential 
change.  The  puldic  oHicer  prosecuting  for  the  people  has  no 
authority  to  consent  to  such  a  change,  nor  has  the  defendant." 
Thisopinicm  is  fortified  (or  attempted  to  be)  by  reference  to 
the  Ca)<cH  of  Lord  Dacres and  Lord  Audloj,  in  England.  lord 
Dacrcs  was  indicted  for  treason  in  l.'iS.'j,  and  was  tried  by  his 
peers,  the  duke  of  Norfolk  being  high  steward.  All  of  the 
judges  assembled  on  the  day  before  the  trial  to  resolve  certain 
questions  which  might  arise  upon  the  trial.  One  of  these 
questions  was  whether  the  prisoner  might  waive  his  trial  by 
Lis  |)pers  and  bo  tried  by  the  country,  and  they  all  agreed  he 
noul'  not,  it.^iiiig  their  decision  upon  the  following  clause  of 
,/,  '  Charta:  "No  free  person  shall  be  taken  or  imprisoned, 
ov  shall  bo  dis  -isessed  of  any  free  tenement  of  his,  or  his  lib- 
erties '1'  free  customs,  nor  shall  he  be  outlawed  or  be  punished 
in  an  other  wr.y ;  nor  will  we  come  upon  him,  nor  send  him  to 
prison,  nnlcsc  by  h<jal  decision  of  his  equals,  or  by  the  law  of 
the  land."  Magna  Cha  .a  by  Wells,  65,  §29.  When  ar- 
raigned  and  asked  how  he  would  be  tried,  the  report  sa^'s  the 
prisoner  "took  long  time  to  consider,  and  would  not  have  put 
himself  upon  his  peers;  but  at  last  the  high  steward  told  him 
that  he  must  give  judgi  ont  against  him  as  a  traitor  unless  ho 
put  himself  upon  his  peers,  as  against  one  who  refused  the 
tryal  of  law ;  and  thereupon  he  put  himself  for  his  tryal  upon 
his  peers."  Case  of  Lord  Dacres,  J.  Kelyng's  Crown  Cas.,'89. 
It  may  be  a  relief  to  know  that  Lord  Dacres  was  acquitted, 
and  an  acquittal  in  prosecutions  for  treason  was  so  rare  in 
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those  days  that  this  fact  is  mentioned,  in  an  extract  from  Ilar- 
grave,  found  in  1  How.  St.  Tr.,  407,  as  an  apology  or  induce- 
ment for  mentioning  the  case. 

Lord  Audley  was  tried  in  1031  on  an  indictment  for  felony. 
As  in  the  Ca-te  of  Lord  Dacrcs,  the  judges  were  summoned 
before  the  trial,  and  the  question,  among  others,  was  submitted 
to  them,  whether  a  peer  of  the  realm  might  waive  his  trial  by 
his  peers  and  plead  he  will  be  tried  by  God  and  the  country. 
The  judges  answered:  "He  might  not;  for  his  trial  by 
peers  was  no  privilege,  but  the  law  declared  by  M(ujna  (JhnHa^ 
which,  if  he  would  not  plead  to  by  a  trial  of  his  peers,  was 
standing  mute."'     Case,  of  Lord  Andley,  3  IIow.  St.  Tr.,  401. 

The  language  of  Magna  Charta  is  that  no  free  person  shall 
be  imprisoned  "  unless  by  legal  decision  of  his  equals."  This 
is  not  the  conferring  of  a  privilege  upon  the  accused,  but  pre- 
scribes the  tribunal  b}'  which  lie  shall  be  tried;  hence  the 
judges  said  that  it  was  no  privilege,  but  the  law.  See,  also,  2 
AVooddeson's  Lectures,  581  (2d  ed.,  346).  So,  also,  the  consti- 
tution of  the  L^nited  States  as  originally  ado])ted  provided 
that  "  the  trial  of  all  crimes,  except  in  cases  of  impeachment, 
shall  be  by  jury."  Ai-t.  3,  §  2.  Under  such  a  provision  it 
Avould  most  undoubtedly  be  hehl  that  in  the  trial  of  criminal 
causes  other  tlian  impeachments  a  jury  could  not  be  dispensed 
with  by  consent  of  the  accused,  or  otherwise.  Hut  the  pro- 
vision of  our  constitution  above  quoted,  as  well  as  that  of  Xow 
York,  is  entirely  different.  In  terms  it  grants  privileges.  Its 
language  is:  " The  accused  shall  enjoy  the  right,  ...  in 
prosecutions  by  indictment  or  information,  to  a  speedy  public 
trial  by  an  impartial  jury,"  etc.  It  seems  to  us  that  the  courts 
of  New  York,  and  other  courts  which  have  adoi)ted  the  same 
reasoning,  have  overlooked  this  distinction. 

It  is  obvious  that  if  the  constitutional  provision  under  con- 
sideration was  correctl}'  interpreted  by  the  Xew  York  coui-t  — 
that  is  to  say  if  the  constitution  prescribes  the  tribunal  for  the 
trial  of  criminal  prosecutions,  and  makes  a  jury  an  essential 
part  of  it,— it  is  beyond  the  power  of  the  legislature  to  change 
the  tribunal  by  eliminating  the  jury  therefrom,  or  by  allowing 
the  accused  to  do  so. 

It  may  here  be  observed  that  Cance?ni  v.  The  People  was  a 
capital  case,  the  indictment  and  conviction  having  been  for 
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murder,  which  was  and  is  punishable  by  death  in  that  state. 
Many  of  the  cases  which  hold  that  the  prisoner  cannot  eflfect- 
ually  waive  a  jury  are  of  the  same  class.  The  judgments  in 
those  cases  may  well  be  sustained,  on  the  principle  or  rule 
which  has  sometimes  been  assorted,  that  in  capital  cases,  in 
favorem  vitw,  the  prisoner  can  waive  nothing.  It  may  also  be 
remarked  that  some  of  the  cases  seem  to  make  a  distinction 
lietwoen  felonies  and  misdemeanors,  holding  that  in  a  prosecu- 
tion for  a  misdemeanor  a  jury  may  be  dispensed  with  by  con- 
sent of  the  accused.  This  distinction  was  ignored  in  Slate  v. 
Lochcoof/,  iS  Wis.,  4:03 \  and  in  respect  to  misdemeanors,  the 
punishment  for  which  is  or  may  be  imprisonment,  there  seems 
to  be  no  substantial  ground  upon  which  to  rest  the  distinction. 
If  the  line  can  be  drawn  between  dilFcrent  grades  of  crime, 
perhaps  a  plausible  reason  might  be  given  for  holding  that 
misdemeanors  punishable  by  tine  only  are  distinguishable  from 
other  crimes.  It  might  bo  said  that  a  criminal  ])rosccution  for 
such  a  misdemeanor  is,  in  its  results,  essentially  like  a  civil 
action  sounding  in  tort.  In  either  case,  judgment  against  the  de- 
fendant is  for  dollars  and  cents  only,  and  imprisonment  may 
follow  non-jiayment  thereof. 

Some  courts,  notably  the  supreme  court  of  Iowa,  in  view  of 
the  peculiar  terms  of  the  constitutional  provision  under  con- 
sideration, have  held  that  the  rights  guarantied  therein  are 
merely  privileges  granted  the  accused,  which  he  may  waive 
without  the  aid  of  any  statute.  It  was  so  held  in  S'ate  v. 
liui/ff/ian,  51  Iowa.  578.  The  opinion  is  by  Judge  Seevers, 
and  it  wouUl  be  hard  to  refute  the  vigorous  logic  with  which 
he  sustains  the  conclusion  and  judgment  of  the  court.  It  is 
not  nt  ccssary,  however,  for  us  to  go  to  that  extent  in  this  case, 
and  indeed  we  cannot  do  so  without  overruling  the  case  of 
State  V.  Lod'wood,  supra.  That  judgment  went  upon  the 
ground  that  the  right  of  trial  by  jury  secured  by  the  constitu- 
tion rested  upon  public  policy,  and  could  not,  therefore,  be 
waived  by  the  defendant. 

It  has  already  been  observed  that  in  Staie  v.  Lochwond,  and 
in  numerous  cases  elsewhere  which  hold  the  same  doctrine,  no 
question  of  the  power  of  the  legislature  to  provide  for  the 
waiver  of  a  jury  was  involved  or  considered.  The  question  is 
now  raised  for  the  4irst  time  in  this  court.  We  find  no  provis- 
VoL.  VI  — 10 
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ion   in  the  constitution  which  denies  to  the   legishiture  the 
power  to  permit  a  ])erson  charged  with  crime  to  waive  a  jury 
and  bo  tried  by  the  court.     There  ma\'  be  circumstances  which 
would  lead  the  accused  to  desire  such  a  trial,  and  it  niijiht  be 
greatly  to  his  benefit.  Why  should  ho  be  denied  the  privilooe; 
In  the  absence  of  a  statute  conferring  it,  there  may  be  some 
good  reason  resting  in  considerations  of  ])ublic  policy  (altliough 
])erhaps  not  very  apparent)  why  he  should  not  have  such  priv- 
iletje.    But  when  the  legislature  savs  that  he  mav  have  it,  and 
thus  estal)lishes  a  different  public  policy,  what  constitutional 
rule  is  violated?     Public  policy  is  to  some  extent  a  creation  of 
the  legislature.    The  statutes  embody  much  of  the  luiblic  jwl- 
icy  of  the  state,  and  that  policy  may  be  one  thing  to-day  and 
the  opposite  to-morrow,  as  the  legislature  in  its  wisdom  may 
enact.     It  w-as  the  public  policy  of  the  state  to  deny  to  persons 
about  to  be  tried  for  crime  the  i)ower  effectually  to  waive  a 
jury.     It  is  now  its  policy  to  permit  such  waiver  in  the  munic- 
ipal court  for  liock  county,  and  in  some  other  courts,  and  jior- 
haps  hereafter  the  same  policy  may  be  extended  to  all  trial 
courts  in  the  state.     We  cannot  perceive  wherein  such  legisla- 
tion infringes  the  constitution.     AVe  have  more  difficulty  in 
finding  a  satisfactory  reason  for  holding  that  any  legislation  is 
required  to  confer  the  right  to  waive  a  jury.     Section  7  of 
article  1  confers  many  rights  upon  a  person  accused  of  crime, 
every  one  of  which  he  may  waive,  without  authority  of  stat- 
ute, as  has  often  been  judicially  determined,  excei)t  the  right 
to  be  tried  by  a  jury.     Such  waiver  may  be  expi-ess,  or  it  may 
be  by  failure  to  make  due  objection  and  exception.  The  accused 
shall  enjoy  the  right  to  be  heard  by  himself  and  counsel;  yot 
he  need  not  have  counsel  unless  he  chooses,  and  need  not  say 
a  woid  in  his  own  defense;  he  may  plead  guilty,  and  thus  waive 
every  right  conferred  in  the  section.     lie  may  demand  the 
nature  and  cause  of  the  accusation  against  him;  vet  when  ar- 
raigned  he  may  waive  the  reading  of  the  indictment  or  infor- 
mation.    He  has  the  right  to  meet  the  witnesses  face  to  face; 
yet  he  may  lawfully  consent  to  the  reading  of  depositions  of 
absent  witnesses  in  evidence.     He  is  entitled  to  compulsory 
process  to  compel  the  attendance  of  his  witnesses;  yet  he  may 
not  avail  himself  of  such  process.     lie  is  entitled  to  a  speedy 
public  trial;  yet,  with  his  consent,  trial  may  be  delayed  for 
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years,  and  no  doubt  the  public  at  large  may  be  excluded  from 
the  trial  at  his  request.  He  is  entitled  to  a  trial  in  the  county 
or  'listrict  previously  ascertained  by  law  wherein  the  offense 
was  committed;  yet  he  may  have  a  change  of  venue,  and, 
with  Ills  consent,  the  cause  may  be  sent  to  some  county  or  dis- 
trict and  tried  tlierein,  hundreds  of  miles  distant  from  that  in 
which  the  crime  was  committed.  lie  is  entitled  to  be  tried  by 
;,  jury,  tiiat  is,  a  common  law  jury,  which  must  consist  of 
twelve  qualilied  jurors;  yet,  if  one  of  the  jurors  is  disqualilied 
for  alienage  or  other  cause,  in  this  state  the  objection  is  waived 
1)V  the  failure  of  the  accused  to  challenge  such  juror.  State  v. 
Vogel,  22  AVis.,  471. 

It  is  not  strange  that  the  supreme  court  of  Iowa,  untram- 
iiioled  by  previous  adverse  decisions  in  that  state,  added  to  the 
list  the  only  remaining  right  given  the  accused  by  section  7, 
and  held  that  witliout  any  statute  authorizing  it,  the  accused 
may  also  waive  the  right  to  be  tried  by  a  jury.  The  reason  why 
we  cannot  go  to  the  same  extent  has  been  already  suggested. 
Hut  we  have  no  dilliculty  whatever  in  holding  that  the  public 
policy  which  stood  in  the  way  of  an  effectual  waiver  of  a  jury 
hy  the  accused  in  a  criminal  case  is  not  so  inherent  in  the  form 
and  frame-work  of  our  government  as  to  place  it  beyond  the 
reach  of  legislative  interference,  but  that  it  is  the  subject  of 
legislative  control.  In  this  view  we  are  sustained  by  ample 
authority  in  other  states  where  laws  have  been  enacted  au- 
thorizing the  waiver  of  juries  in  criminal  cases,  and  by  other 
cases  in  states  where  no  such  laws  have  been  enacted,  but 
which  recognize  the  power  of  the  legislature  to  do  so.  State 
>\  Worthn,  40  Conn.,  340;  Ward  v.  I*eo2)le,  30  Mich.,  IIG;  JJU- 
I'nujham  v.  State,  5  Ohio  St.,  280;  State  v.  21anKJield,  41  Mo., 
470;  Broion  v.  State,  IG  Ind.,  490.  In  the  opinion  by  Judge 
Carpenter  in  State  v.  Warden,  sujjra,  will  be  found  a  very  able 
and  interesting  discussion  of  :he  subject. 

The  cases  which  illustrate  md  affirm  the  foregoing  proposi- 
tions are  very  numerous,  it  has  been  thought  necessary  to 
cite  but  a  few  of  tliein.  Keference  to  many  of  these  cases  will 
be  foiuul  in  Coolcy,  Const.  Lim.,  391,  note  2  (5th  cd.);  in  the 
notes  to  section  113,  Proff.  Jury  Tr. ;  in  an  article  by  Judge 
Elliott,  in  0  Crim.  Law  Mag.,  182  (Xo.  2,  March,  1885),  on 
"Waiver  of  Constitutional  Rights  in  Criminal  Cases;"  and  in 
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the  able  brief  herein  of  Mr.  Chynoweth,  fhe  assistant  attorney- 
general. 

Our  conclusion  is  that  the  act  of  1881,  under  consideration, 
is  a  valid  law,  and  hence  that  the  defendant  effectually  waived 
his  right  to  a  jury  trial,  and  was  properly  tried  by  the  court. 
The  judgment  and  sentence  are  therefore  legal  and  valid,  and 
the  prisoner,  James  Staff,  must  be  remanded  to  the  custody  of 
the  warden  of  the  state  prison. 

Bi/  the  Court. —  It  is  so  ordered. 

Note.— See  Lowei'y  v.  Howard,  5  Am.  Cr.  L.,  273,  and  note,  as  to  when 
and  under  wliat  circumstances  a  party  may  be  restored  to  liberty  by  virtue 
of  the  writ  of  habeas  corpus. 


Martin  v.  Bi.attnp:u  and  another. 


Constitutional  law: 


(68  la.,  280.) 

Police  power  —  Intoxicating  liquors  —  Nuisance- 
Owner  of  premises. 


1.  Police  power  — Private  property.— All  citizens  of  the  state  hold 
their  property  subject  to  such  police  regulation  as  the  interest,  health 
and  safety  of  the  people  may  demand,  and  no  right  of  property  can 
intervene  to  arrest  the  enforcement  of  penalties  for  the  violation  of  the 
criminal  statutes  of  the  state,  l 

i.  Prohibited  act  —  Lease.—  The  fact  that  the  prohibited  act  was  law- 
ful prior  to  the  passage  of  the  prohibitory  statute  does  not  exemi  t  it; 
and  the  fact  that  the  property  in  which  the  unlawful  act  w.is  conduct  d 
was  leased  for  that  purpose  prior  to  the  passage  of  the  prohibitory  stat- 
ute cannot  relieve  either  tlie  offender  or  the  owner  of  the  properly 
from  the  operation  of  the  statute. 

8.  Nuisance  —  Owner  of  premises.—  Keeping  a  house  or  place  for  the  pur- 
pose of  selling  intoxicating  liquors  is  a  nuisance  under  the  Iowa  code 
(section  1543,  as  amended  by  chapter  143  of  the  acts  of  the  twentieth 
general  assembly)  and  all  engaged  in  keeping  such  house,  as  well  as 
the  owner  thereof,  may  be  enjoined  from  keeping  and  maiutuiuing 
such  nuisance. 

4.  Acts  of  twentieth  general  assesibly,  chapter  143,  constitutional. 

ChaptiT  143  of  the  acta  of  the  twentieth  general  assembly  is  not  repug- 
nant to  section  29  of  article  3  of  the  constitution,  is  not  in  conflict  with 
Eejtion  6  of  article  1,  and  is  constitutional. 

5.  Res  adjudicata.—  An  adjudication  that  defendant  was  not  guilty  of 

an  offense  punishable  upon  information  filed  before  a  justice  of  the 

>  See  note. 
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pence  cannot  be  pleaded  in  bar  to  an  action  for  maintaining  a  nui- 
sance. 

6.  CtoNSTITDTIONAL  LAW  —  IMPRISONMENT    FOR    CONTEMPT  —  SERVITUDE. — 

Imprisonment  for  contempt  of  court  is  not  servitude,  and  the  law  pro- 
vidin;^  therefor  is  not  in  conflict  witii  tu'ticle  1,  section  23,  of  the  con- 
stitution. 

7.  Same  — Fines  not  excessive. — Fines  provided  for  violation  of  liquor 

law  not  excessive  and  not  in  conflict  with  article  1,  section  17,  of  the 
constitution,  nor  in  conflict  with  the  fourteenth  article  of  amendment 
to  the  constitution  of  tlie  United  States. 

Appeal  from  ;^^ahaska  Circuit  Court. 

The  plaintitf  brought  this  suit  in  chancery  under  Code,  section 
1543,  as  amended  by  chapter  143  of  the  acts  of  the  twentieth 
general  assembly,  to  restrain  the  defendants  and  another  from 
maintaining  a  nuisa'nce  by  keeping  a  place  for  the  unlawful 
sale  of  intoxicating  liquors.  A  preliminary  injunction  was  al- 
lowed.   Defendants  C.  Blattner  and  Gibbs  appeal. 

JohnF.  Lacy,  Bolton  iS;  McCoy,  J.  C.  Williams,  and  PhiUijM 
tfc  Greer,  for  appellants  C.  Blattner  and  another. 
Gleasoii  c&  Haskell,  for  appellee  0.  Martin. 

Beck,  C,  J.  1.  The  original  petition  contains  sufficient  aver^ 
raents  charging  that  Charles  and  Fred  Blattner  maintained  a 
nuisance  by  keeping  a  place  for  the  unlawful  sale  of  intoxicat- 
ing liquors.  Fred,  by  his  answer,  not  under  oath,  denies  the 
allegations.  Charles,  in  a  veritied  answer,  makes  a  like  denial, 
and  pleads  that  the  statute  under  which  the  proceeding  is  in- 
stituted is  unconstitutional,  and  that  the  action  is  barred  by 
reason  of  the  fact  that  he  was  adjudged  not  guilty  in  two 
separate  criminal  proceedings  wherein  he  was  charged  with 
violating  the  statute  prohibiting  the  sale  of  intoxicating  liquors. 
In  an  amended  petition  it  is  alleged  that  Gibbs  is  the  owner 
of  the  premises  wherein  the  unlawful  sales  of  intoxicating 
liquors  were  made,  and  that  the  other  defendants  are  his  les- 
sees. Gibbs,  in  his  answer,  admits  that  he  owns  the  premises 
in  question,  and  alleges  that  he  leased  them  October  1, 1883, 
for  the  term  of  three  years.  He  does  not  state  to  whom  the 
lease  was  made,  nor  its  terms,  nor  for  what  purpose  the  prem- 
ises were  leased.  He  alleges  that  the  statute  under  which  the 
proceedings  are  had  is  in  conflict  with  the  constitution  of  the 
United  States,  and  that  the  plaintiff  has  a  plain,  speedy  and 
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adequate  remedy  at  law.  The  allegations  of  the  petition  were 
supported  by  certain  affidavits  filed  by  plaintiff.  Upon  the 
pleadings  and  proof  the  circuit  court  ordered  that  an  injunc- 
tion issue  restraining  all  of  the  defendants  "from  keeping  and 
maintaining  a  nuisance,  and  from  selling  intoxicating  liquors, 
or  keeping  the  same  for  sale,  and  from  permitting  the  same  to 
be  kept  or  sold  or  drank  in  or  on  "  the  premises  in  question, 
properly  describing  them.  Charles  Blattner  and  Gibbs  ap- 
peal and  present  various  objections  to  the  decision  of  the  cir- 
cuit court,  which  we  will  proceed  to  consider. 

2.  It  is  insisted  that  as  it  is  alleged  in  the  answer  of  Cliarles 
Blattner,  and  shown  by  the  alRdavits  of  himself  and  Fred, 
that  he  had  no  interest  in  the  saloon,  and  was  not  concerned 
in  keeping  it,  the  injunction  should  not  have  been  allowed  as 
against  him.  We  think  the  proof  sufficiently  shows  that  he 
was  concerned  in  the  saloon.  It  is  not  denied  that  he  had 
been  at  one  time  interested  in  and  an  owner  of  the  saloon,  and 
it  is  not  shown  that  he  had  parted  with  his  interest  in  it.  Tlie 
proof  shows  that  he  was  regarded  as  the  owner  by  those  who 
patronized  the  saloon,  and  that  he  was,  by  at  least  one  witness, 
seen  there  exercising  the  authority  of  an  owner,  and  claiming 
certain  ])roperty  found  there.  The  circuit  court  had  ample 
ground  to  hold  that  he  was  concerned  in  the  violation  of  the 
law  by  the  sale  of  intoxicating  liquors  at  the  place  described 
in  the  petition. 

3.  It  is  next  insisted  that  Gibbs,  being  the  lessor  of  the 
premises  in  which  the  law  was  violated,  cannot  be  reached  by 
an  injunction.  We  think  the  consideration  o^  some  familiar 
principles  of  the  law  and  provisions  of  the  statute  will  estab- 
lish the  contrary  conclusion.  Under  tiie  statute  real  estate 
used  with  the  knowledge  or  consent  of  the  owners  for  unlaw- 
ful traffic  in  intoxicating  liquors  is  subject  to  a  lien  for  all 
judgments  rendered  for  fines  and  penalties  provided  for  the 
violation  of  the  law  by  such  traffic.  Code,  §  1558.  And  the 
building,  without  regard  to  its  ownership,  in  which  such  tralfic 
is  carried  on  is  declared  to  be  a  nuisance.  Code,  §  1543.  It 
is  a  well-settled  rule  of  the  law  that  all  property  of  the  citi- 
zen is  held  subject  to  such  police  and  other  regulations  as  the 
legislature  may  provide  for  the  protection  of  the  wealth  and 
safety  of  the  people,  and  that  no  right  of  property  can  inter- 
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vene  to  ai-rcst  tlio  enforcement  of  penalties  for  the  violation 
of  the  criminal  statutes  of  the  state.  The  welfare  of  the  peo- 
ple in  tlieir  liealth,  property  and  lives  is  above  the  rights  of 
the  individual  t'lihcn.  When  the  state,  in  the  exercise  of  its 
soverei<,'n  authoiity,  declares  that  an  act  is  unlawful,  no  citi- 
zen may  disobey  such  a  statute  for  the  reason  that  the  act  was 
before  tiie  legislation  lawful,  and  that  he  held  property  ex- 
clusively used  in  the  commission  of  the  act.  A  contrary  rule 
would  arrest  progress  by  legislation  in  efforts  to  suppress  vice 
and  crime.  The  owner  of  property  cannot  by  leasing  it  re- 
move it  from  the  operation  of  these  principles.  His  lease, 
being  in  conflict  with  the  law,  is  void;  he  cannot  plead  it  as 
an  instruiiunit  ivliich  sanctifies  crime  and  the  violation  of  law. 
Bv  the  violation  of  the  law  the  lease  ceases  to  be  of  force,  and 

I.'  ' 

it  becomes  tlie  duty  of  the  lessor  to  exercise  the  right  which 
he  possesses  to.  oust  the  lessee  from  the  possession  of  the  prem- 
ises unless  ho  ceases  to  violate  tlie  law.  "Without  special  refer- 
ence to  the  numerous  authorities  supporting  these  views,  it  is 
sufficient  to  refer  to  the  following  of  that  class:  Cooley,  Const. 
Lim.,  583;  Pcop/o  v.  Ilawley,  3  Mich.,  330;  liei/nolds  v.  Geari/, 
26  Conn.,  17'J;  Brick  P rahyter'aui  Church  v.  Mayor,  etc.,  h 
Cow.,  5.'38. 

The  defendant  Gibbs  having  leased  the  property  to  the 
vendor  of  licpiors,  forbidden  by  the  statute,  and  refusing  to 
exercise  liis  riglit  and  authority  to  forbid  the  traffic,  and  to 
oust  tlie  violator  of  the  law  from  his  land,  becomes  an  aider 
and  abettor  of  the  violator  of  the  law.  And  his  abetting  of 
the  crime  becomes  active  when  he  comes  into  a  court  of  justice 
cind  contends  with  the  other  violators  of  the  law  for  its  defeat, 
and  the  criminals  escape  from  the  penalties  and  remedies  pro- 
vided for  suppressing  the  crimes  in  which  they  are  engaged. 
We  are  of  the  opinion  that  he  is  a  proper  party  to  the  action, 
and  the  court  rightly  restrained  him  from  permitting  the  un- 
lawful traffic  which  he  was  doing  by  failing  to  declare  his  lease 
void  and  to  oust  the  vendor  of  intoxicating  liquors  from  the 
[)ossession  of  the  property. 

4.  Counsel  for  defendant  insist  that  the  statute  under  which 
this  suit  is  i)rosecuted  is  in  conflict  with  the  constitution  upon 
several  grounds.  The  first,  as  we  understanil  them,  is  that  the 
statute  deprives  tlio  defendants  of  a  trial  by  jury.     This  objec- 
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tion  was  fully  considered  in  Littleton  v.  Frits,  05  Iowa,  488, 
after  careful  and  thorough  argument,  and  it  was  again  recently 
argued  upon  a  petition  for  rehearing.  We  have  an  abiding 
confidence  in  the  correctness  of  our  decision  in  that  case,  and 
deem  it  useless  to  repeat  the  satisfactory  arguments  upon  which 
it  is  supported. 

5.  Counsel  contend  that  the  act  of  the  twentieth  general  as- 
sembly (chapter  143)  is  repugnant  to  section  29  of  article  3 
of  the  constitution,  which  provides  that  every  statute  shall 
embrace  but  one  subject,  and  matters  properly  connected 
therewith,  which  shall  be  expressed  in  its  title.  This  act  is 
amendatory  of  prior  legislation  intended  for  the  suppression 
of  the  trallic  in  intoxicating  liquors.  The  act  provides  for  ad- 
ditional penalties  and  remedies  against  the  violators  of  the 
statute.  The  subject  of  the  statute  is  the  prohibition  of  the 
sale  of  intoxicating  liquors.  Remedies  by  injunction  and  ad- 
ditional or  enlarged  penalties  are  matters  connected  with  this 
subject.  We  think  all  the  provisions  found  in  the  act  are 
within  the  purview  of  the  subject,  or  are  matters  connected 
therewith.    The  point  demands  no  further  attention. 

6.  It  is  next  argued  that  the  statute  is  in  conflict  with  sec- 
tion 6  of  article  1,  which  declares  that  "all  laws  of  a  general 
nature  shall  have  a  uniform  operation."  It  is  insisted  that  the 
provision  of  the  statute  prescribing  the  remedy  by  injunction, 
and  the  punishment  of  those  committing  contempts  by  dis- 
obedience thereto,  is  special,  and  does  not  have  a  general  oper- 
ation. This  provision  pertains  to  the  sanction  of  the  statute, 
and  the  remedy  for  its  violation  by  the  commission  of  crime 
forbidden  by  it.  All  statutes  punishing  criminally  the  viola- 
tion of  the  law,  or  providing  for  the  prevention  of  crimes,  are 
special  in  their  characters,  just  as  this  statute  is,  and  they  could 
not  be  otherwise. 

It  would  be  absurd  to  claim  that  all  felonies  should  be  pun- 
ished to  the  same  extent,  or  in  the  same  manner,. or  that  even 
degrees  of  the  same  offense  should  have  affixed  to  them  by 
the  statute  the  same  punishment.  And  it  would  not  for  a 
moment  be  claimed  that  the  same  proceedings  and  remedies 
should  be  provided  for  all  violations  of  the  law ;  that  homi- 
cides, larceny,  vagrancy,  breaches  of  the  peace  and  the  pre- 
vention of  crimes  should  all  be  subject  to  the  same  proceedings, 
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and  that  no  special  provisions  should  exist  in  one  case  unless 
made  applicable  to  all.  To  the  law-making  department  of  the 
ooverninent  is  confided  the  duty  of  providing  enactments  for 
the  punishment  and  prevention  of  crimes.  In  the  exercise  of 
the  wisdom  gained  by  experience  in  the  administration  of  the 
law  in  a  land  of  constitutional  liberty,  the  general  assembly' 
discovered  that  the  provision  in  question  is  required  in  order 
to  enforce  the  statute  it  enacted.  The  same  legislative  wisdom 
discovered  no  necessity  for  the  provision  to  be  made  applicable 
to  other  nuisances,  or  to  other  offenses.  The  remedy  and 
penalties  })rescribed  in  the  statute  were  therefore  limited  to 
nuisances  committed  by  the  sale  of  intoxicating  liquors,  and 
they  were  extended  to  no  other  class  of  offenses.  The  statute 
is  in  no  sense  within  the  constitutional  provision  just  quoted. 

7.  The  defendant  Charles  Blattner  was  tried  before  a  justice 
of  the  peace  for  an  offense  in  violating  the  provisions  of  the 
statute  ])rohibiting  the  sale  of  intoxicating  liquora,  and  was 
acquitted.  He  now  insists  that  the  judgment  in  that  case  is  a 
bar  to  this  proceeding.  An  adjudication  that  defendant  was 
not  guilty  of  an  offense  punishable  upon  information  filed  be- 
fore a  justice  of  the  peace  cannot  be  an  adjudication  that  he 
was  not  maintaining  a  nuisance.  That  was  a  proceeding  to 
inflict  punishment  for  an  offense.  This  is  an  action  in  chan- 
cery to  restrain  acts  which  the  statute  declares  are  a  nuisance. 
The  proceedings  in  these  cases  are  unlike,  their  purposes  are 
not  the  same,  and  the  judgments  entered  in  them  are  not  alike. 
A  judgment  in  one  action  will  not  bar  the  other.  To  claim 
otherwise  is  as  unreasonable  as  to  insist  that  a  judgment  in  an 
action  of  forcible  entry  and  detainer  would  bar  an  action  of 
ejectment  for  the  same  lands,  or  that  an  acquittal  on  a  charge 
for  assault  and  battery  would  bar  a  proceeding  to  require  the 
accused  to  enter  into  bonds  to  keep  the  peace. 

8.  It  is  next  insisted  that  the  statute,  in  providing  a  penalty 
for  disobedience  of  an  injunction,  is  in  conflict  with  article  1, 
section  23,  of  the  constitution,  which  provides  that  there  shall 
be  no  involuntary  servitude  exce})t  for  the  punishment  of  crime. 
It  is  impossible  to  discover  reasons  for  holding  that  an  impris- 
onment for  a  contempt  is  a  servitude.  If  counsel's  position  be 
correct,  all  commitments  for  contempt  are  forbidden  by  the 
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constitution.     We  think  counsel  are  not  prepared  to  go  that 
far;  we  certainly /are  not. 

9.  It  is  next  said  that  the  fines  provided  for  in  the  statute 
are  excessive,  and  it  is  therefore  in  conflict  with  section  17  of 
article  1  of  the  constitution.  We  do  not  concur  in  the  position. 
AVe  thinic  that  there  is  no  ground  for  holding  that  the  statute 
in  this  regard  conflicts  with  the  constitution, 

10.  Counsel  urge  that  the  statute  is  in  conflict  with  the  four- 
teenth amendment  to  the  constitution  of  the  United  States,  for 
the  reason  that  it  abridges  the  privilege  of  the  citizens  of  the 
United  States.  -It  has  been  held  in  numerous  cases  decided  by 
this  court  and  by  the  courts  of  other  states,  that  statutes  pro- 
hibiting the  traflic  in  intoxicating  liquors  are  within  the  ])olice 
authority  of  the  state.  All  privileges  of  citizens  of  the  United 
States  are  held  subject  to  this  power.  This  amendment  was 
not  intended  to  limit  this  power  of  the  states.  This  conchision 
is  not  only  supported  by  principle,  but  also  by  the  familiar 
political  history  of  the  constitutional  amendment  in  question. 

The  foregoing  discussion  disposes  of  all  questions  considered 
by  counsel.     The  decision  of  the  circuit  court  is  affirmed. 

ON   REHEARING. 

Seevers,  J.  It  must  be  assumed  that  Mr.  Gibbs  leased  the 
premises  for  a  lawful  purpose,  and  that  he  did  not  have  any 
knowledge,  at  the  time  the  injunction  was  asked,  that  his  ten- 
ants had  committed  a  statutory  nuisance  thereon  by  selling  in- 
toxicating liquors  contrary  to  law.  This  being  so,  a  petition 
for  a  rehearing  has  been  filed  upon  the  ground  that  a  landlord 
cannot  bo  made  liable  for  a  nuisance  created  by  his  tenant  of 
whicli  he  has  no  knowledge.  Authorities  are  cited  in  support 
of  this  doctrine,  and  we  think,  in  a  certain  sense,  it  is  undoubt- 
edly true.  Cooley,  Torts,  608-612;  Wood's  Landl.  &  Ten., 
§  539.  An  examination  of  these  authorities,  and  all  others 
cited  in  notes  therein,  will  demonstrate  that  the  doctrine  above 
stated  has  been  established  in  actions  to  recover  damages  for 
the  erection  or  continuance  of  private  nuisances.  In  sucii  cases 
it  has  been  generally  held  that  a  landlord  is  not  liable  in  dam- 
ages that  have  been  caused  by  nuisances  created  by  his  tenant, 
of  which  the  landlord  has  no  knowledge.     This  case  is  materi- 
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ally  (lifTcnMit.  Tn  the  lirst  place,  this  is  a  public  nuisance,  al- 
thou""!)  the  action  is  brou<fht  by  a  private  citizen  undera  statute 
wliicli  aiitliorizes  him  to  bring  this  action.  In  the  second  place, 
it  is  not  sought  to  recover  damages  for  the  past,  but  the  solo 
object  of  tlio  action  is  to  restrain  and  prevent  the  nuisance  in 
the  future.  When  Mr.  Gibbs  was  made  a  party  to  the  action, 
he  obtained  knowledge  that  it  was  claimed  and  charged  that 
his  tenants  had  been  using  the  leased  premises  as  a  place  for 
the  sale  of  intoxicating  liquors,  thereby  creating  a  public  nui- 
sance, iiii'l  therefore  he,  as  the  owner  of  the  premises,  or,  rather, 
his  property,  under  the  statute,  would  become  liable  as  therein 
provuU'il.  This,  at  least,  should  be  regarded  as  sudicient  to 
put  him  on  inquiry  as  to  the  truth  of  the  matter  charged.  Not 
only  so,  but,  as  he  was  made  a  party  and  appeared  in  the  ac- 
tion, he  is  chargeable  with  such  knowledge,  in  relation  to  the 
existence  of  the  nuisance,  as  was  established  by  the  evidence 
introduced  on  the  trial.  The  court  found  and  determined  that  a 
nuisance  existed,  and  until  this  determination  was  reversed  or 
set  aside  in  a  lawful  manner,  it  must  be  regarded  as  conclusive 
evidence  of  the  existence  of  the  nuisance  as  against  not  oidy 
the  lessees,  but  also  as  to  the  landlord. 

The  statute  provides  that  the  "  buihling  or  erection,  of  what- 
ever kind,  or  the  ground  itself  in  or  upon  which  such  unlawful 
manufacture  or  .sale,  or  keeping  with  intent  to  sell,  .  .  .  any 
intoxicating  liquor,  is  carried  on,  .  .  .  is  hereby  declared  a 
nuisance,  and  shall  be  abated  as  hereinafter  provided,  .  .  . 
Any  citi/.en  of  the  county  where  such  nuisance  exists  .  .  . 
may  maintain  an  action  in  equity  to  abate  and  perpetually  en- 
join the  same."  Chapter  143  of  the  Acts  of  the  Twentieth 
General  Assembl}-;  Miller's  Code,  411.  Under  this  statute  it 
seems  to  us  that  the  building  becomes  a  nuisance,  and  that  its 
continuance  as  such  may  be  enjoined  and  prevented.  Such  is, 
as  we  understand,  the  plain  import  of  the  statute. 

As  we  have  seen,  Mr.  Gibbs  obtained  knowledge  at  the  trial 
that  his  building  was,  under  the  statute,  a  public  nuisance,  and 
that  a  citi/xMi  acting  for  the  public  asked  that  it  be  enjoined. 
It  seems  to  us  clear  that  such  a  remedy  existed  as  against  him 
and  his  building.  The  statute  in  express  terms  so  provides, 
and  the  court  was  bound  to  grant  the  relief  asked.  We  allirni 
the  proposition  to  be  true  upon  principle,  that  no  one  can  use 
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his  property  or  perniit  it  to  bo  used  by  another  so  as  to  create 
a  public  nuisance.  The  right  of  the  public  in  this  respect  is 
superior  to  that  of  the  individual.  The  property  of  the  latter 
must  bo  liehl  in  subordination  to  the  rights  of  the  genonil  pub- 
lic. The  health  and  morals  of  the  community  so  require.  The 
existence  of  the  nuisance  having  been  conclusively  established 
as  between  the  parties  to  this  action,  and  between  «!ach  of 
them,  by  the  judgment  of  the  court,  it  necessarily  foUows  that 
the  tenants  cannot  continue  the  business,  or  do  the  thing  which 
created  it,  in  the  leased  premises.  The  premises  may  continue 
to  be  occupied  by  them  for  lawful  purposes,  and  the  lease  may 
continue  to  exist.  Clearly,  however,  in  our  judgment,  Mr. 
Gibbs  can  protect  himself  and  his  premises  from  being  a  pub- 
lic nuisance,  and  to  that  end  he  may  have  the  power  to  cancel 
the  lease  or  enjoin  the  unlawful  use.  We,  however,  do  not 
regard  it  as  essential  to  determine  this  question.  The  petition 
for  a  rehearing  is  overruled. 

Note.—  In  nearly  every  state  in  the  American  Union,  even  in  those 
states  lately  in  rebellion  against  tlio  government  of  the  UiiiteJ  States,  it  is 
decided  that  the  fourteentli  amendment  to  the  constitution  of  the  United 
States  is  a  limitation  upon  the  power  of  the  stales.  The  fifth  aniendmunt 
to  the  constitution  of  the  United  States  provides  that  "  no  person  sliall  be 
lield  to  answer  for  a  capital,  or  otherwise  infamous  crime,  unless  on  a  pre- 
sentment or  indictment  of  a  grand  jury,  ,  .  .  nor  shall  any  person  \x 
subject,  for  the  same  offense,  to  be  twice  put  in  jeopardy  of  life  or  limb; 
nor  sl'.a'l  be  compelled  in  any  criminal  case  to  be  a  witness  against  himself; 
nor  be  deprived  of  life,  libertj'  or  property  without  due  process  of  law ;  nor 
shall  private  property  be  taken  for  public  use  without  just  compensation." 
But,  notwithstanding  this  constitutional  guaranty  of  personal  rights  and  of 
privi.te  property,  the  stale  might  deprive  its  own  citizen,  or  any  person 
within  its  jurisdiction,  of  life,  liberty  or  property  in  any  mode  or  by  any 
form  of  law  enacted  by  its  legislature  and  sanctioned  by  its  courts,  and, 
however  tyrannical,  cruel  and  unusual  the  punishment,  or  unjust  the  decree 
which  deprived  him  of  his  life  or  liberty  or  despoiled  him  of  Ills  property, 
he  was  without  the  protection  of  the  federal  constitution. 

"  Congress  shall  make  no  law  respecting  an  establishment  of  religion,  or 
prohibiting  the  free  exercise  thereof,"  is  the  language  of  the  first  article  of 
the  constitution,  and  broad  and  beneficent  as  this  language  may  seem,  if 
Utah  were  a  member  of  the  fisterhood  of  states,  his  polygamic  majesty  by 
edict  from  his  temple  or  by  rescript  of  his  legislature  might  compel  every 
citizen  within  the  jurisdictional  linuts  of  the  state  to  bow  in  revireiice  be- 
fore the  shrine  of  Mormonism  and  lay  yearly  tithe  at  the  foot  of  a  IMormon 
altar.  Can  any  man  who  fought  to  uphold  the  Union  and  sustain  the 
supremacy  of  the  nation  be  convinced  that  all  the  lives  which  were  sacri- 
ficed and  all  the  treasure  which  waa  expended  to  establish  a  principle  and 
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consumiiinti'  .1  fnct  were  to  go  for  nnuglit,  and  afti-r  all  lie  is  but  tlic  serf  of 
n  provincial  Imion  InHtead  of  a  proud  citizen  of  the  United  States  under  the 
protection  of  the  constitution? 

Tilt'  fcileral  judiciary,  thu  pulst"  of  wliose  judgment  does  not  heat  time  to 
local  prejutlict'H,  is  steadily  and  surely  moving  in  tlie  direction  of  extending 
the  iiroti'clioii  of  the  federal  constitution  to  the  citizen  who  is  deprived  of 
his  personal  or  property  rights  under  obnoxious  state  laws. 

ThouKh  a  '"w  or  an  ordinance  be  fair  on  its  face  and  impartial  in  appear- 
ance, yet  if  it  is  applied  and  administered  by  public  authority  with  an  evil  lye 
and  an  une(pial  hand,  so  as  practically  to  make  unjust  and  illegal  discrim- 
inations between  persons  in  similar  circumstances,  material  to  their  rights, 
the  denial  of  eiiual  justice  is  still  within  the  proliibiti<in  of  the  constittition. 
Yick  Ho  r.  HapkinH,  118  U.  S.,  JinO;  HrutUraon  v.  Mai/or  of  iV.  1'.,  93  U. 
S.,  259;  Cliy  Limy  r.  Ficcmati,  02  U.  H.,  275;  Ex  parte  Virginia,  100  U,  S., 
%<d\  ycal  r.  Di'hiware,  103  U.  S.,  370. 

"The  fourtrwilh  nniendment,  in  declaring  that  no  state  shall  deprive 
any  person  of  life,  liberty  or  projjerty  without  clue  process  of  law,  nor  deny 
to  any  person  within  its  jurisdiction  the  ecpial  protection  of  the  laws, 
untlouhtedly  intended  not  only  that  there  should  be  no  arbitrary  depriva- 
tion of  life  or  liberty,  or  arbitrary  spoliation  of  property,  but  that  equal 
protection  and  security  should  be  given  to  all,  under  like  circumstances,  in 
the  enjoyment  of  their  personal  and  civil  rights;  that  all  i)ersons  should  be 
e()ually  entitleil  to  pursue  their  happiness  and  acipiire  and  enjoy  property; 
that tliey  should  have  like  access  to  the  courts  of  the  country  for  the  pro- 
tection of  their  persons  and  property,  the  prevention  and  redress  of  wrongs, 
and  the  enforcement  of  contracts;  that  no  impediment  should  be  inter- 
posed to  pursuits  of  any  one,  except  as  aj>pli»'d  to  the  same  jHU'suits  by 
others  under  like  circumstances;  that  no  greater  burdens  should  be  laid 
upon  one  than  are  laid  upon  otiiers  in  the  same  calling  and  condition,  and 
that  in  the  administration  of  criminal  justice  no  different  or  higher  punish- 
ment should  bo  imposed  upon  one  than  such  as  is  prescribed  to  all  for  like 
offenses."  Barhier  v.  Connolly,  113  U.  S.,  31 ;  Hayes  v.  State  of  JUixsouri, 
laou.  S.,  68. 

In  J71  re  Ah  Jow,  29  Fed.  Rep.,  181,  there  was  a  petition  for  a  writ  of 
habeas  corpus  to  be  released  from  custodj'  in  pursuance  of  a  judgment  upon 
a  conviction  ui  on  a  complaint  charging  petitioner  with  a  puldic  offense, 
to  wit:  "  Visiting  a  room  kept  in  the  city  of  Motlesto  by  another,  where 
opium  was  sold."  The  offense  for  which  the  petitioner  was  convicted,  and 
commit. ed  as  a  punishment,  is  created  by  section  2  of  ordinance  No,  4  of 
the  city  of  Modesto,  which  reads  as  follows: 

"  Sec.  2.  Every  person,  who,  in  the  city  of  Modesto,  opens,  keeps,  or 
maintains  any  room  or  other  place  where  opium  or  any  of  its  preparations 
is  f^old  or  given  away,  and  ei'ery  jierson  who  resorts  to,  frequents,  or  visits, 
such  room  or  place,  is  guilty  of  a  inisdemcanor ;  provided,  that  this  section 
shall  not  apply  to  tie  sale  or  gift  of  any  of  the  preparations  of  opium  by 
any  druggist,  for  any  ailment  not  caused  by  the  tise  of  opium,  or  any  of  its 
pnparations." 
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Sawyer,  J.,  declaring  the  ordinance  void,  says:  "Under  this  section,  it 
would  not  be  lawful  for  any  person,  whether  Caucasian  citizen  or  other  in- 
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liabitant,  to  enter  such  a  place  or  drug  store  for  many  of  tlie  ordinary  and 
projier  ]iuriioses  of  life:  as  to  purchase  other  goods,  to  collect  bills,  or  tranj. 
act  any  legitimate  business.  To  lawfully  prohibit,  under  penalties,  tlie 
citizens  or  iniiubitants  from  entering  such  a  place,  innocently,  nut  knowing 
its  character,  or  for  any  lawful  puriiose,  and  without  reference  (o  its  ob- 
ject, is,  in  my  judj^nn'iit,  entirely  beyond  the  power  of  the  city  of  Modesto. 
It  is  to  i)rohii)it  an  act  which  is  innocent  in  itself,  and  lawful  under  the 
general  laws  of  tiie  land,  and  therefore  inconsistent  with  the  laws  of  the 
land.  It  is  to  put  an  unlawful  inhibition  upon  the  inalienable  rights  and 
liberties  of  the  citizen;  and  to  commit  him  to  prison  for  doing  so  is  to 
restrain  him  of  his  liberty  without  due  process  of  law,  in  violation  of  the 
fourt'enth  amendment  to  the  nationjil  constitution."  Yick  Wo  i\  Hopkim, 
118  U.  S.,  336. 

Police  power, —  Courts  are  not  warranted  in  upholding  objectionable  anil 
unconstitutional  enactments  under  the  guise  of  police  regulations.  There  is 
no  correct  principle  known  to  the  law  upon  which  to  base  the  claim  which 
some  courts  maintain,  that  a  voi<l  law  —  that  is,  an  unconstitutional  law- 
may  be  upheld  if  it  can  be  brought  within  the  police  power  of  tiie  state.  The 
notions  whicii  some  courts  entertain  regarding  tlie  scope  and  jiurpose  of  the 
police  power  of  the  state  are  at  war  with  the  plainest  ftrinciples  of  constitu- 
tional liberty  and  constitutional  protection.  It  was  well  and  forcibly  said 
by  one  of  America's  greatest  jurists,  ^Ir.  Justice  Story,  in  WUkim^on  v.  Li- 
land,  3  Pet.,  057,  that  "the  fundamental  maxims  of  a  free  government 
seem  to  require  that  the  rights  of  personal  liberty  and  private  property 
should  be  held  sacred.  At  least  no  cou"t  of  justice  in  this  country  would 
be  warranted  in  assuming  that  the  power  tovioiateand  disregard  tliom— a 
power  so  re])Ugnant  to  the  common  principles  of  justice  and  civil  liberty  — 
lurked  under  any  general  grant  of  legislative  authority,  or  ought  to  bo  im- 
plied from  any  general  expressions  of  the  will  of  the  ]ieojile.  Tlio  people 
ought  not  to  be  presumed  to  part  with  rights  so  vital  to  tlieir  security  and 
well-being,  without  very  strong  and  direct  expressions  of  such  an  inten- 
tion." And  in  Baher  v.  The  People,  3  Cowen,  680,  Chancellor  Sanford 
says:  "  The  power  of  the  legislature  in  the  punishment  of  crimes  is  not  a 
special  grant,  or  a  limited  autliority  to  do  any  particular  thing,  or  to  act  in 
any  particular  manner.  A  law  which  should  declare  it  a  crime  to  exercise 
any  fundamental  right  of  the  constitution,  as  the  right  of  suffrage  or  tiie 
free  exercise  of  religious  worship,  would  infringe  an  exi)ress  rule  of  the  sys- 
tem, and  would,  therefore,  not  be  within  the  general  power  over  crimes; 
.  .  .  a  law  enacting  that  a  criminal  should,  as  a  punishment  for  his  olfense, 
forfeit  tlie  right  of  trial  by  jury,  would  contravene  the  constitution,  and  a 
deprivation  of  this  right  could  not  be  allowed  in  the  form  of  a  punishment. 
Any  other  right,  thus  secured  as  universal  and  inviolable,  must  equally  pre- 
vail against  the  general  power  of  the  legislature  to  select  and  prescribe 
punishments.  These  rights  are  secured  to  all,  to  criminals  as  well  as  to 
others,  and  a  punishment  consisting  solely  in  the  deprivation  of  such  a 
right  would  be  an  evident  infringement  of  the  constitution ;  and  all  punish- 
ments which  do  not  subvert  such  rules  and  rights  of  the  constitution  are 
within  the  scope  and  choice  of  the  legislative  power." 

The  police  power  of  a  state  is  a  power  which  is  to  be  exercised  within  the 
law  and  by  the  law  through  the  legitimate  channels  and  functions  of  the 
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law.  Anytliing  beyond  this  is  not  an  exercise  of  the  police  power.  It  is  the 
exercise  of  a  law  tliat  existed  before  constitutions  were  formulated,  before 
states  were  founded,  before  municipal  codes  v.ere  enacted.  It  is  a  law 
which  spiinj-s  into  being  to  meet  the  necessity  of  the  case  wherein  munic- 
ipal laws  and  constitutional  provisions  are  iuiilequate  and  ina])plicable.  It 
is  the  same  law  which  guverns  the  two  shipwrecked  mariners  tossi'd  to 
and  fro  on  the  angry  waves,  clinging  to  a  single  plank  which  may  bear  up 
one  hut  which  is  insufficient  to  bear  up  both  of  them,  and  acting  upon  the 
law  of  buU-iireservation  the  one  thrusts  the  other  from  it  to  save  himself.  It 
is  the  tame  law  which  justifies  a  man  in  capturing  the  thief  and  wresting 
from  liini  the  jiroperty  feloniously  taken.  The  exercise  of  these  rights  and 
many  others  wliicii  might  be  named  are  not  governe  1  by  nor  dependent 
upon  police  powers.  They  are  founded  ui)on  the  supreme  law  of  necessity, 
of  self-i)ieservatioii,  of  natural  inherent  right  — a  law  which  is  beyond  consti- 
tutional restraint  and  above  legal  control.  Every  right  not  founded  upon 
this  supreme  hiw  of  necessity  is  subject  to  constitutional  restraint,  t;)  legal 
control,  and,  therefore,  to  deprive  a  man  of  his  liberty  or  to  desjioil  him  of 
Ills  property  in  a  manner  not  authorized  by  tiie  constitution  is  not,  and  can- 
not be  justilied  l)y  callnig  it,  a  police  regulation. 

ProjJi'ity  rights  —  Not  invaded  under  the  g nine  of  police  laws. —  In  1884 
the  legislature  of  the  state  of  New  York  passed  a  law  entitled  "  An  act 
to  imjjrove  the  public  healtli  by  prohibiting  the  manufacture  of  cigars 
and  preparation  of  tobacco  in  any  form  in  tenement  houses,  in  certain 
cases,  and  regulviting  the  use  of  tenement  houses  in  certain  cases."  The 
material  portions  of  said  act  are  as  follows: 

"Section  1.  The  manufacture  of  cigars  or  i)reparation  of  tobacco  in  any 
form  on  any  floor,  or  in  any  part  of  any  floor,  in  any  tenement  house,  is 
hereby  ]>rohibited,  if  such  floor  or  any  part  of  such  floor  is  by  any  i)erson 
occupied  as  a  home  or  residence  for  the  purpose  of  living,  sleei)ing,  cooking 
or  doing  any  household  work  therein. 

"Sec.  2.  Any  house,  buihling  or  portion  thereof  occupied  as  the  home  or 
residence  of  more  than  three  families  living  independently  of  one  another, 
and  doing  their  cooking  upon  the  premises,  is  a  tenement  house  within  the 
meaning  of  tliis  act. 

"Sec.  3.  Tlio  lirst  floor  of  said  tenement  house  on  which  there  's  a  store 
for  the  sale  of  cigars  and  tobacco  shall  be  exempt  from  the  prohibition 
provided  in  section  1  of  this  act." 

Section  5  provides  a  penalty  by  fine  or  imprisonment  for  its  violation,  and 
section  6  makes  the  act  apply  only  to  cities  having  over  five  hundred  thou- 
sand inliabitants. 

One  Peter  Jacob  was  arrested  for  a  violation  of  the  act,  and  at  the  time 
of  his  arrest  he  lived  with  his  wife  and  two  children  in  a  tenement  house 
in  the  city  (if  New  York  in  which  three  other  families  also  lived.  There 
were  four  (hxu's  in  the  house,  and  seven  rooms  on  eacli  floor,  and  each  floor 
was  occupied,  one  family  living  independently  of  the  others  and  doing 
their  cooking  in  one  of  the  rooms  so  occupied.  At  the  time  of  his  arrest  he 
was  engaged  in  one  of  his  rooms  in  preparing  tobacco  and  making  cigars, 
but  tliere  was  no  smell  of  tobncco  in  any  part  of  the  house  except  the  room 
in  wliich  he  was  thus  engaged.  After  bis  arrest  and  commitment  for  trial 
by  a  police  justice  he  sued  out  a  writ  of  habeas  corpus  before  a  justice  of 
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the  mipreme  court,  and  niion  the  hearing  before  such  justice  the  writ  was 
dismissed  and  the  petitioner  remanded  for  trial. 

From  that  order  lie  api)ealed  to  the  general  term  of  the  supreme  court, 
whicli  reversed  tlie  order  and  disiiliarged  him  from  prison,  on  tlie  ground 
that  the  act  unilcr  wliich  he  was  arrested  was  unconstitutional  and  tliete- 
fore  void.  Tlie  district  attorney,  on  belialf  of  the  people,  tlien  appealed  to 
the  court  of  appeals,  where  the  judgment  of  the  supreme  court  was 
affirmed,  all  the  judges  concurring. 

After  discussing  the  jn-operty  rights  involved  and  showing  that  the  act 
was  void,  inasinncli  as  it  deprived  tlio  petitioner  of  his  j.roperty,  answerinj; 
the  contention  tliat  the  passage  of  tiie  hiw  wim  to  promote  tiie  healtli,  com- 
fort and  safety  of  the  people,  and  therefore  a  proper  exercise  of  the  iwiice 
power.  Earl,  J.,  says: 

"  Under  it  the  conduct  of  an  individual  and  the  use  of  property  v.^oy  tip 
regulated  so  as  to  interfere,  to  some  extent,  with  the  freedom  of  the  one 
and  the  enjoyment  of  the  other;  and  in  cases  of  gi-eat  emergency  engen- 
dering overruling  necessity,  i>r<)i)erty  may  be  taken  or  destroyed  without 
compenr-ation,  and  without  what  is  commonlj'  called  due  process  of  law. 
The  limit  of  the  power  cannot  be  accurately  defined,  and  the  courts  have 
not  been  able  or  willing  definitely  to  circumscrilie  it.     But  the  power,  how- 
ever broad  and  extensive,  is  not  above  the  constitution.     When  it  speaks, 
its  voice  must  bo  heeded.     It  furnisiies  the  supreme  law,  the  guide  for  the 
conduct  of  legislators,  judges  and  private  )iers(ms,  and  so  far  as  it  imposes 
restraints,  the  police  power  must  be  exercised  in  subordination  thereto. 
Judge  Cooley,  speaking  of  tlie  regulation  by  the  legislature  under  tlie  police 
power  of  the  conduct  of  corporations  holding   inviolable  chaiters,  says; 
'  The  limit  to  the  exercise  of  the  jiolice  power  in  these  cases  must  be  tliis; 
The  regulations  must  have  reference  to  the  comfort,  safety  and  welfare  of 
society ;  they  must  not  be  in  conflict  with  any  of   tlii!  jirovisioiis  of  the 
charter,  and  they  must  not.  under  pretense  of  regulation,  take  from  the 
corporation  any  of  the  essential  rights  and  ])rivileges  which  tlie  cliaiter con- 
fers.    Ill  short,  they  must  be  police  regulations  in  fact,  and  not  aiiieiul- 
ments  of  the  charter  in  curtailment  of  the  corporate  franchise.'    Const. 
Lim.  (4tli  ed.),  719.     In  Potter's  Dwarris  on  Statutes,  458,  it  is  said  that 
'  the  limit  to  the  exercise  of  the  i)olice  power  can  only  be  this:  The  legisla- 
tion must  have  reference  to  the  comfort,  the  safety  or  the  welfare  of 
society,  it  must  not  be  in  conflict  with  the  jirox  isions  of  the  constitution.' 
In  Commonivcalth  v.  Alger,  7  Cusii.,  515,  84,  8naw,  Ch.  J.,  .says  that  the 
police  power  '  was  vested  in  the  legislature  by  the  constitution,  to  make, 
ordain  and  establish  all  manner  of  wholesome  and  reasonable  laws,  statutes 
and  ordinances,  eitlier  with  penalties  or  witlumt,  ncit  repugnant  to  the  con- 
stitution, as  they  shall  judge  to  be  for  tho  good  and  welfare  of  the  com- 
monwealth and  of  the  subjects  of  the  same.     It  is  much  easier  to  jierceive 
and  realize  the  existence  and  sources  of  the  power  than  to  mark  its  liniita- 
tions  or  prescribe  lituits  to  its  exercise.'    In  Austin  v.  Murray,  10  Pick., 
121,  1'20,  it  is  said:  'The  law  will  not  allow  the  rights  of  property  to  bo  in- 
vaded under  the  guise  of  a  police  regulation  for  the  promotion  of  health, 
when  it  is  manifest  that  such  is  not  the  object  and  purpose  of  the  regula- 
tion.'   In  Wute.rtown  v.  Mai/u,  109  Mmss  ,  315,  319,  Colt,  J.,  says:  'The  law 
will  not  allow  rights  of  property  to  be  invaded  under  the  guLo  of  a  police 
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regulation  for  tlie  preservation  of  health  or  protection  against  a  threatened 
nuisance;  and  when  it  appears  that  such  is  not  the  real  object  and  purpose 
of  the  regulation,  courts  will  interfere  to  protect  the  rights  of  the  citizen.' 
In  the  Slaughter  House  Cases,  16  Wall.,  aC,  87,  Field,  J.,  says:  '  All  sorts 
of  restrictions  atil  'mrdons  are  imposed  under  the  police  power,  and  when 
thesearc  '    '  ai  with  any  constitutional  prohibitions  or  fundamental 

principk .-'.  launot  be  successfully  assailed  in  a  judicial  tribunal.     .     . 

But  under  tlie  pietense  of  prescribing  a  police  regulation  the  state  cannot 
be  permitted  to  encroach  »ipon  any  of  the  just  rights  of  the  citizen  which 
the  constitution  intends  «■'  ire  against  abridgment.'  In  Coe  v,  Schultz, 
47  Barb.,  64,  a  learned  lUdgf,  speaking  of  the  constitutional  limitations 
upon  the  police  power,  says:  'I  am  not  willing  to  concede  that  the  legisla- 
ture can  constitutionally  declare  an  act  or  thing  to  be  a  common  nuisance, 
which  palpably,  according  to  our  present  experience  or  information,  is  not 
and  cannot  be  under  liny  circumstances  a  common  nuisance,  by  the  com- 
mon law  definitions  or  c<'^"amon  law  decisions.  I  am  not  willing  to  conclude 
that  the  lejjislature  caii  constitutionally  declare  or  authorize  any  sanitary 
commission  or  board  to  declare  the  keeping  or  th%  use,  in  any  way,  of  sugar 
or  vinegar  to  be  a  common  nuisance,  because  the  one  is  sweet  and  the  other 
sour,  or  for  any  other  reason.  By  such  an  unlimited  power  it  is  easy  to  see 
that  any  citizen  might  be  deprived  of  his  property  without  compensation 
and  without  any  colorable  prete.vt  that  the  public  good  recjuired  such  dei>- 
rivation.'    Sec,  also.  In  the  Matter  of  Cheesebrough,  78  N.  Y.,  232. 

"Thesp  citations  are  sufficient  to  show  that  the  police  power  is  not  with- 
out limitations,  and  that  in  its  exercise  the  legislature  must  respect  the 
great  fundamental  rights  guarantied  by  the  constitution.  If  this  were 
otherwise,  the  power  of  tho  legislature  would  be  practically  without  limita- 
tion. In  the  assumed  exercise  of  the  police  power  in  the  interest  of  the 
health,  the  welfare  or  the  safety  of  the  public,  every  right  of  the  citizen 
might  be  invaded  and  every  constitutional  barrier  swept  away."  Iti  re 
Jacobs,  98  N.  Y.,  98.  To  the  same  effect,  see  Millett  v.  The  People,  117  111. 
294;  Com.  v.  Canal  Co.,  6«  Pa.  St.,  50;  Railroad  Co.  v.  Jacksonville,  67  111., 
40;  King  v.  Davenport,  98  III.,  814:  People  v.  Railroad  Co.,  0  Mich.,  307; 
Watertoirn  v.  Majp,  109  Mass.,  SIS. 

Saloons  in  Iowa  were  establisiied,  fostered  and  maintained  for  a  great 
number  of  years  under  legal  sanction.  Their  owners  acquired  vested  rights 
in  this  species  of  property,  which  they  built  up  and  acquired  by  their  capital 
and  industry,  at  a  time  when  it  was  lawful  for  them  to  do  so.  The  owner's 
rights  in  saloon  property  which  the  law  permits,  sanctions  and  fosters,  is 
just  as  sacred  as  the  owner's  rights  in  mill,  factory  or  hotel  property.  If 
a  majority  of  the  people  of  a  state  through  its  legislature  may  declare  that 
a  certain  kind  of  property  or  business,  long  sanctioned  and  fostered  by  the 
law,  must  be  confiscated  to  the  state  in  deference  "  to  the  rights  of  the  gen- 
eral pulilic,"  or  because  "the  health  and  morals  of  the  community  so  re- 
quire," without  making  compensation  to  the  owner,  why  should  moderate 
men  of  sane  mind  and  sound  judgment  look  with  horror  on  the  confiscation 
scheme  advocated  by  Henry  George  and  his  followers?  If  the  highest  court 
of  each  state  is  merely  to  record  in  a  perfunctory  way  the  voice  of  the 
majority,  and  to  hold  those  statutes  "  constitutional  wliich  suit  us"  and 
Vol.  VI  — 11 
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those  "  void  which  do  not,"  how  many  years  will  it  be  until  a  majority  of  tlie 
people  of  New  York,  through  its  legislature,  shall  declare  that "  private  prop- 
erty in  land  must  and  shall  be  abolished;"  and  until  the  court  of  appeals  of 
that  state  will  say  in  passing  upon  and  upholding  tlic  law,  "the  right  of  tlie 
public  in  this  respect  is  superior  to  that  of  the  individual?  "  Henry  George, 
recently  a  candidate  for  mayor  of  the  city  of  New  York,  received  about  sixty- 
five  thousand  votes,  and  if  measured  by  the  rules  of  natural  justice,  wiiy 
should  not  his  tlieory  advance,  grow  and  become  popular  as  compared  witii 
the  policy  of  a  state  that  ignores  all  constitutional  guaranties  which  come 
into  conflict  with  the  opinion  of  tlie  majority?  It  certainly  has  the  supe- 
rior merit,  for,  under  the  Georgian  theory,  the  individual  who  is  despoiled 
of  his  property  for  the  general  good  is  assured  that  he  will  participate,  as 
one  of  the  public,  in  a  general  distribution  of  the  property.  But  under  the 
Iowa  confiscation  acts,  the  individual  is  robbed  of  everything  without  tiie 
hope  of  ever  receiving  anything  in  return.  This  is  unfair  and  unjust  in  the 
extreme.  If  tlie  atat(!  of  Iowa  lias  seen  fit  to  change  its  jiolicy  by  declaring 
that  to  be  a  crime,  which,  for  a  long  series  of  years,  it  sanctioned  and  fos- 
tered, it  0UL!,lit  to  have  made  compensation  to  the  owners  of  saloon  proii- 
erty  for  the  value  of  their  property.  When  the  law  did  not  make  such 
compensation,  it  was  the  imperative  duty  of  the  supreme  court  of  tliat  state 
to  place  its  seal  of  condemnation  upon  it.  It  were  vain  for  courts  to  at- 
tempt to  justify  decisions  upholding  confiscation  acts  of  such  a  nature  on 
tlie  ground  that  "the  right  of  the  public  in  this  respect  is  superior  to  that 
of  the  individual."  The  right  of  the  public  is  superior  to  that  of  the  indi- 
vidual, but  to  this  extent  only  — that  the  state  m.ay  confiscate  the  property 
or  destroy  the  business  of  the  individual  when  necessary  to  preserve  tlie 
health  or  morals  of  the  community,  or  for  other  good  and  controlling  cause, 
upon  making  compensation  to  the  owner  who  purchased  that  property  or 
built  up  that  business  under  the  sanction  of  the  law.  This  principle  of  law. 
so  consistent  with  the  law  of  natural  justice,  is  older  than  Magna  Charta, 
is  recognized  both  by  the  civil  and  common  law  in  Continental  Europe  and 
in  England,  and  is  found  in  the  bill  of  rights  in  the  United  States  constitu- 
tion, and  in  the  state  constitution  of  abhost  every  state  in  the  Union, 

Sir  William  Blackstone,  in  his  classification  of  absolute  or  fundamental 
rights,  says: 

"  The  third  absolute  right,  inherent  in  every  Englishman,  is  that  of  prop- 
erty; which  consists  in  the  free  use.  enjoyment  and  disposal  of  all  his  acqui- 
sitions, without  any  control  or  diminution,  save  only  by  the  laws  of  the 
land.  .  .  .  The  laws  of  England  are  therefore,  in  point  of  honor  and 
justice,  extremely  watchful  in  ascertaining  and  protecting  this  right.  Upon 
this  principle  the  great  charter  has  declared  that  no  free  man  shall  be  dis- 
seized or  divested  of  his  freehold,  or  of  his  liberties  or  free  customs,  but  hv 
the  judgment  of  his  pet'rs  or  the  law  of  the  land,  ...  So  great,  more- 
over, is  the  regard  of  the  law  for  private  property  that  it  will  not  authorize 
the  least  violation  of  it ;  no,  not  even  for  the  general  good  of  the  whole 
community,  ...  In  vain  may  it  be  urged  that  the  good  of  the  individ- 
ual ought  to  yield  to  that  of  the  community;  for  it  would  be  dangerous  to 
allow  any  private  man,  or  even  any  public  tribunal,  to  be  the  judge  of  this* 
common  good,  and  to  decide  whether  it  would  be  expedient  or  not.  Besides, 
the  public  is  in  nothing  more  essentially  interested  than  in  the  protection  of 
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every  individual's  private  rights,  as  modeled  by  the  municipal  law.  In 
this  and  similar  cases  the  legislature  alone  can,  and  indeed  frequently  does, 
interpose,  and  compel  the  individual  to  acquiesce.  But  how  does  it  inter- 
pose and  compel?  Not  by  absolutely  stripping  the  subject  of  his  property 
in  an  arbitrary  manner ;  but  by  giving  him  a  full  indemnification  and  equiv- 
alent for  the  injury  thereby  sustained." 

So  that,  according  to  Blackstone,  {he  right  of  private  property  in  England, 
under  a  government  founded  upon  the  feudal  principle,  is  more  secure  to 
the  subject  than  it  is  to  the  citizen  of  Iowa,  under  a  republican  form  of 
government. 


People  ex  eel.  Munsell  v.  Court  op  Oyer  and  Terminer. 

(101  N.  Y.,  245.) 
Contempt:  Misconduct  of  jurors — Civil  and  criminal  contempts. 

1.  Contempt  —  Misconduct  op  juror. —  A  juryman,  during  a  recess 

upon  a  criminal  trial,  having  jjroceeded,  without  the  permission  of 
the  court,  to  the  scene  of  the  affray  to  acquaint  himself  with  the  local- 
ity, is  not  guilty  of  a  criminal  contempt  for  which  he  could  be  sum- 
icarily  punished  by  the  court. 

2.  Distinction  between  civil  and  criminal  contempts.— A  civil  con- 

temi)t  may  go  beyond  the  statutory  enumeration  and  include  what  was 
usual  or  permissible  at  common  law;  but  a  public  or  criminal  con- 
temi)t  is  precisely  defined  and  barred  in  by  the  statute  enumeration.' 

De  Lancey  Nicoll^  for  appellant. 

John  Vincent  and  Ira  Shafer,  for  respondent. 

Finch,  J.  The  occasion  and  result  of  proceedings  for  con- 
tempt furnish  a  clear  and  well-defined  line  of  division,  sepa- 
rating them  into  two  classes,  which  have  become  somewhat 
mingled  and  confused  by  the  use  of  a  fixed  but  ambiguous 
nomenclature.  In  re  Watson,  3  Lans.,  408.  There  may  prove 
to  be  rare  and  exceptional  cases  which  do  not  easily  fall  within 
either  class,  or  some  which  so  commingle  the  characteristics  of 
both  as  to  make  their  location  doubtful  and  diiticult;  but,  in 
the  main,  the  division  is  exhaustive  and  clear.  In  one  c'ass  are 
grouped  cases  whose  occasion  is  an  injury  or  wrong  done  to  a 
party  who  is  a  suitor  before  the  court  and  has  established  a 
claim  upon  its  protection,  and  which  result  in  a  money  indem- 
nity to  the  litigant,  or  a  compulsory  act  or  omission  enforced 

1  See  note. 
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for  his  benefit.  In  these  cases  the  authority  of  the  court  is 
indeed  vindicated,  but  it  is,  after  a  manner,  lent  to  the  suitor 
for  his  safety  and  vindicated  for  his  sole  benefit.  The  author- 
ity is  exerted  in  liis  behalf  as  a  private  individual,  and  tiie 
fine  imposed  is  measured  by  his  loss  and  goes  to  him  as  indem- 
nity;  and  imprisonment,  if  ordered,  is  awarded,  not  as  a  pun- 
ishment, but  as  a  means  to  an  end,  and  that  end  the  benpf't  of 
the  suitor  in  some  act  or  omission  compelled,  which  are  essen- 
tial to  his  particular  riglits  of  i)ers()n  or  of  property.  Tliis 
clearly  appears  from  tlie  mode  of  enforcing  the  suitor's  remedy 
prescribed  by  tiie  statute.  Code  Civil  Proc,  §^  2281,  2285. 
A  fine  may  be  imposed  to  indemnify  his  actual  loss.  Where 
sucli  is  not  shown,  tlie  fine  must  not  exceed  his  costs  and  ex- 
penses, and  §250  in  achlition  thereto,  and  in  both  cases  be  paid 
over  to  the  suitor.  The  imprisonment,  where  the  act  or  duty 
can  yet  be  performed,  must  end  with  the  performance  of  the 
act  and  payment  of  the  fine;  but  if  the  act  or  duty  cannot  ho 
pevformcd,  tiien  the  imprisonment  must  not  exceed  six  months 
and  until  the  fine  be  paid.  In  this  last  provision  there  is  a 
trace  of  the  element  of  punishment,  but  it  is  for  the  violation 
of  the  private  right  of  the  party,  and  to  check  similar  viola- 
tions in  the  future,  and  has  no  respect  to  public  ofl'enses  or  the 
vindication  of  public  wrongs.  The  people  may  be  such  ii 
party,  but  only  when,  like  individuals,  they  are  seeking  a  civil 
right  or  remedy  which  the  misconduct  complained  of  tends  to 
defeat  or  impede;  in  other  words,  when  they  stand  in  the  atti- 
tude of  private  suitors,  seeking  to  enforce  their  private  rights. 
If,  in  this  class  of  cases,  there  exist  traces  of  a  vindication  of 
public  authority,  they  are  but  faint,  and  utterly  lost  in  the  char- 
acteristic, which  is  strongly  predominant,  of  protection  to  pri- 
vate rights  imperiled  or  indemnity  for  such  rights  defeated. 
These  cases  have  been  usually  described  as  proceedings  for  the 
enforcement  of  civil  i'emedies,  and,  more  brietty,  as  civil  con- 
tempts, and  because  the  great  volume  of  instances  occur  in  the 
progress  of  civil  actions;  but  they  may  also  occur  in  criminal 
actions  or  proceedings,  as  Vv'o  shall  ])rescntly  see,  and  constitute 
then  what  I  imagine  the  learned  counsel  for  the  appellant  had 
in  his  mind  when  he  spoke  of  ^^  quasi  civil  contempts."  If  wo 
describe  this  first  class  of  contempts  as  private  contempts,  be- 
cause their  occasion  and  result  is,  primarily  and  in  the  main, 
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the  vindication  of  private  rights,  we  shall  avoid  confusion  or 
misapprehension. 

The  second  class  of  contempts  consists  of  those  'vhose  cause 
and  result  are  a  violation  of  the  rights  of  the  public  as  repre- 
sented by  their  constituted  legal  tribunals,  and  a  punishment 
for  the  wrong  in  the  interest  of  j)ublic  justice,  and  not  in  the 
interest  of  an  individual  litigant.  In  these  cases,  if  a  fine  is 
imposed  its  maximum  is  limited  by  a  fixed  general  law,  and 
not  at  all  by  the  needs  of  individuals;  and  its  proceeds,  when 
collected,  go  into  tiie  public  treasury,  and  not  into  the  purse  of 
an  individual  suitor.  The  line  is  punishment,  rather  than  in- 
demnity, and  if  imprisonment  is  added  it  is  in  the  interest  of 
public  justice,  and  purely  as  a  {)enalty,  and  not  at  all  as  a 
means  of  securing  indemnity  to  an  individual.  Necessarily, 
these  contempts,  in  Uieir  origin  and  punishment,  partake  of 
the  nature  of  crimes,  which  are  violations  of  the  public  law, 
and  end  in  the  vindication  of  public  justice,  and  hence  are 
named  criminal  contempts.  As  described  in  the  statute,  au 
element  of  wilfulness  or  of  evil  intention  enters  into  and  char- 
acterizes them.  They  are  a  disturbance  of  the  court,  which 
interferes  with  its  performance  of  duty  as  a  judicial  tribunal; 
wilful  disobedience  to  its  lawful  mandate;  resistance  to  such 
mandate,  wilfully  offered;  contumacious  and  unlawful  refusal 
to  be  sworn  as  a  witness  or  to  answer  a  proper  question;  and 
])ublication  of  a  false  and  grossly  inaccurate  report  of  its  pro- 
ceedings. These  cases  and  their  punishment  are  placed  under 
the  head  of  ''general  powers  of  the  courts  and  their  attri- 
butes," and  they  very  evidently  relate  to  public  offenses  tend- 
ing to  cast  discredit  upon  the  administration  of  public  justico 
and  having  no  refei'cnce  to  the  particular  ri^  hts  of  suitors. 
But  here,  again,  we  find  that  they  occur  as  well  in  civil  as  in 
criminal  actions,  and  so,  for  convenionoe,  we  may  speak  of 
them,  in  view  of  the  present  classification,  as  public  contempts, 
although  the  established  legal  nomenclature  must  remain  un- 
changed. 

We  have,  then,  two  distinct  classes  —  private  contempts  and 
public  contcn\pts  —  with  wliich  we  are  to  deal,  for  the  pur- 
poses of  this  case.  IJoth  were  known  to  and  recognized  by  the 
common  law,  i\i\d  the  courts  woiv  held  to  ]iossess  au  inherent 
power  of  punishing,  by  p\"ocoss  of  contempt,  an\  disregard  of 
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thoir  authority,  both  for  the  benefit  of  their  suitors  and  for  the 
protection  of  their  own  order  and  dignity.  Necessarily,  the 
common  law  power  was  very  broad,  and  vested  large  discretion 
in  the  courts.  These  became,  in  some  instances,  both  accuser 
and  judge,  and  tliis  was  especially  so  where  the  contempt  was 
of  a  public  nature,  and  no  private  person  stood  as  complainant 
and  sufferer.  When  the  Revised  Statutes  were  enacted,  an 
evident  effort  was  made  to  codify  the  law  of  contempt,  and 
bring  it  within  definite  and  fixed  rules  (1 11.  S.,  53i,  §  1;  id., 
278,  V)  10),  and  the  effort  plainly  recognized  the  difference  be- 
tween the  two  classes.  The  first,  or  private  contempts,  were 
described  as  those  "  by  which  the  rights  or  remedies  of  a  party 
in  a  cause  or  matter  depending  in  such  court  may  bo  defeated, 
impaired,  impeded  or  prejudiced  in  the  following  cases."  After 
a  very  careful  and  specific  enumeration  it  was  still  recognized 
that,  in  the  multitude  of  private  rights,  other  and  unntuned 
cases  might  occur,  and  to  meet  that  emergency  subdivision  8 
was  added,  which  retained  the  power  in  "  all  other  cases  where 
attachments  and  proceedings  as  for  contempts  have  been  usu- 
ally adopted  and  practiced  in  courts  of  record,  to  enforce  the 
civil  remedies  of  any  party  to  a  suit  in  such  court,  or  to  protect 
the  rights  of  any  such  party."  By  this  clause  the  common  law 
right  as  to  private  contempts  was  preserved  outside  of  and  be- 
yond the  statute  enumeration,  and  this  was  deemed  safe  and 
prudent,  because,  in  cases  affecting  only  private  rights,  and 
wrongs  done  merel}'^  to  the  suitor,  the  courts  would  be  under 
little  or  no  temptation  to  unduly  strain  or  exercise  their  power. 
iiut  the  situation  was  entirely  different  as  to  public  contempts. 
As  to  these,  the  court  contemned  was  the  court  which  adjudged 
and  punished;  and  that  summarily  and  without  the  interven- 
tion of  a  jury.  Here  precise  limitations  were  needed,  and  any 
shred  or  remnant  of  undefined  common  law  power  was  deemed 
dangerous,  and  so  the  legislature  decreed  that  "  every  court  of 
record  shall  have  power  to  punish  as  for  a  criminal  contempt 
persons  guilty  of  either  of  the  following  acts,  and  no  othcrsP 
Observe  the  ditt'ercnce  in  the  two  acts  founded  upon  the  inher- 
ent difference  between  the  two  classes.  The  private  or  civil 
contempt  might  go  beyond  the  statutory  enumeration,  and  in- 
clude also  what  was  usual  or  permissible  at  common  law.  Jiut 
the  public  or  criminal  contempt  was  precisely  defined  and 
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barred  in  by  the  statute  enumeration.  The  phrase  "  and  no 
otliers"  implies  that  tliere  wore  or  might  be  other  and  non- 
cnumeratcd  offenses,  answering  the  description  or  characteris- 
tics of  public  contempts,  which,  but  for  the  statute,  might  be 
so  deemed  and  punished;  and  all  these  it  was  affirmatively  in- 
tended to  shut  out,  at  least  until  subsequent  legislation  should 
let  them  in.  So  that  for  the  criminal  contempt  we  may  look 
only  to  the  statute,  while  for  the  private  or  civil  contempt  we 
may  resort,  if  need  be,  to  the  common  law.  These  two  stat- 
utes have  been  substantially  copied  into  our  codes  (Code 
Civil  Troc,  §§  8,  l-i;  Penal  Code,  g  143).  Outside  of  the  crim- 
inal contempts  enumerated,  there  were  very  many  offenses  of 
tliat  general  character  which  could  not  be  so  punished,  but 
were  reached  by  making  them  misdemeanors,  and  giving  the 
culprit  a  trial  before  a  jury;  and  any  omitted  case  not  covered 
l)v  one  or  the  other  of  these  remedies  may  be  easily  met  by 
further  legislation. 

Otlicr  provisions  of  the  codes,  to  which  wo  have  been  re- 
ferred, may  have  been  enacted  without  keeping  this  classifica- 
tion in  view;  but  if  some  confuse,  none  of  them  destroy  it. 
Uy  section  213  of  the  Code  of  Criminal  Procedure,  a  grand 
juror  may  be  challenged  as  a  minor,  an  alien,  or  insane,  or  as 
prejudiced  and  not  impartial  towards  the  party  challenging; 
and  by  section  243  his  attempt  to  serve  is  punishable  as  a  con- 
tempt. It  is  not  called  a  criminal  or  public  contempt,  and  is 
not  made  such ;  but  in  its  nature  was  evidently  deemed  an  act 
which  rather  violated  the  private  or  particulai-  right  of  the 
party  challenging,  and  so  belonged,  as  it  was  left  by  the  code, 
in  the  class  of  private  contempts  occurring  in  a  criminal  action. 
Ijy  section  34:1,  and  those  which  follow,  a  prisoner  may  apply 
to  remove  his  case  from  a  court  in  which  the  indictment  is 
pending, and  for  that  purpose  may  apply  to  a  judge  for  a  stay; 
but  if  the  application  is  denied  a  further  appeal  to  another 
judge  is  forbidden,  and  made  punishable  as  a  contempt.  Here, 
again,  the  prohibited  act  respects  primarily  the  private  right 
of  tlie  accused,  and  is  classed  as  a  simple  contempt,  and  not 
denominated  criminal.  Put  since  it  tloes  also  respect  public 
justice,  and  there  is  no  suitor  to  be  indemnified,  it  hardly 
belongs  where  it  is  placed,  and  some  consciousness  of  this  is 
evidenced  by  the  further  provision  of  the  section  that  it  shall 
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also  be  punished  as  a  misdemeanor.  Section  619  makes  diso- 
bedience to  a  subpoena,  or  refusal  to  be  sworn  or  testify,  a  crim- 
inal contempt,  and  section  635  extends  that  to  a  conditional 
examination. 

It  seems  to  mo  thus  entirely  clear  that  an  act  which  is  not  a 
private  contempt,  and  is  not  enumerated  among  criminal  con- 
tempts, is  not  a  contempt  at  all,  although  it  may  bo  and  very 
often  is  punishable  as  a  misdemeanor.  There  is  no  dilRculty 
about  the  statute  (2  R,  S.,  Edm.  ed.,  p.  759,  §  14)  to  which  tiie 
learned  district  attorney  refers  us,  as  making  all  contempts  in 
civil  cases  applicable  to  criminal  trials.  The  private  contempts 
are  so  applicable  when  they  in  fact  occur.  The  statute  in 
question  accomplished  nothing  except  to  make  the  form  and 
manner  of  proceeding  adopted  to  j)unish  contempts  in  civil 
cases  apply  to  contempts  on  criminal  trials  so  far  as  in  tlieir 
nature  applicable.  It  did  not  change  the  definition  of  con- 
tempts, or  destroy  or  confuse  the  statute  classification.  Peo- 
ple V.  liestell,  3  Hill,  289,  295.  The  extended  application  of 
the  statute  was  intimated  in  People  v.  Ilacldet/,  24:  N.  Y.,  74, 
78,  but  the  essential  characteristics  of  contempts  were  not  con- 
fused or  altered. 

There  remains  to  us  the  inquiry  whether  the  act  of  the  juror 
in  this  case  was  a  contempt  at  all.  It  is  conceded  that  it  was 
not  a  criminal  contempt,  because  not  one  of  tliose  enumerated 
in  the  statute.  It  certainly  was  not  a  private  or  civil  contempt, 
for  it  invaded  no  right  of  an  individual  suitor  before  the  court, 
and  involved  no  question  of  duty  or  indemnity  to  an  individual 
litigant.  On  a  criminal  trial  a  verdict  of  acquittal  was  ren- 
dered, which  shocked  the  sense  of  justice  and  aroused  tlie  in- 
dignation of  the  learned  trial  judge.  It  then  appeared  that 
Munsell,  one  of  the  jurymen,  had  gone  to  the  scene  of  the 
affray  for  the  purpose  of  acquainting  himself  with  the  locality. 
It  is  not  alleged  that  he  obtained  any  information.  For  that 
act  he  was  committed  for  a  contempt.  On  the  face  of  the 
order  it  is  recited  that  he  wilfully  disobeyed  the  command  of 
the  court.  If  that  was  true,  there  was  a  criminal  contempt; 
but  it  is  hero  conceded  not  to  be  true,  and  that  no  order  of  the 
court  was  disobeyed.  Certainly  this  was  not  a  private  or  civil 
contempt.  It  is  said  the  people  were  a  party,  and  their  rights 
were  invaded,  and  so  were  to  bo  protected.    But  the  people 
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were  the  public,  and  their  riglits  were  the  rights  of  public  jus- 
tice, anil  the  oirense,  if  one  at  all,  was  a  public  offense.  The 
phrase  "to  i)rotect  the  rights  of  any  such  party  "  means  a  party- 
entitled  to  "civil  remedies "  in  his  action,  and  wielding  the 
power  of  the  court  for  his  private  and  personal  benefit.  It  is 
true  that  in  every  criminal  action  the  people,  as  parties  plaint- 
iff, have  rights  to  be  cared  for  in  its  progress.  But  these  rights 
are  generally  of  a  public  character  and  respect  the  protection 
of  society.  As  in  private  contempts  there  arc  traces  of  a  vin- 
dication of  public  authority,  so  in  public  contempts  there  are 
vindications  of  private  rights,  but,  as  in  the  other  instance,  lost 
and  overwhelmed  in  the  predominating  characteristics  of  the 
class.  Upon  a  criminal  trial  there  is  often  behind  the  people 
an  individual  complainant  who  has  suffered  in  his  rights  of 
person  or  of  projjcrty,  and  more  or  less  interested  in  the  prose- 
cution; but  ho  is  not  permitted  to  be  a  party.  He  must  go 
elsewhere  to  redress  his  wrong,  and  it  is  not  his  right  which  is 
being  enforced,  but  that  of  ])ublic  justice,  with  a  view  to  the 
public  safety;  and  the  logical  result  of  this  must  be  that, 
on  a  criminal  trial,  a  disrespect  to  or  defiance  of  the  court, 
which  does  not  injure  the  private  right  of  the  accused  and  calls 
for  no  vindication  on  his  behalf,  is  either  a  criminal  contempt 
or  a  misdemeanor,  or  both,  but  cannot  be  a  private  or  civil  con- 
tempt. 

The  distinction  between  the  two  classes  of  contempts  was 
observed  very  soon  after  the  statutes  were  passed.  In  a  civil 
action  decided  in  1831,  which  the  appellant  cites,  a  party  broke 
open  books  scaled  up  in  the  master's  office,  which  was  a  con- 
tempt at  common  law.  The  chancellor  said:  "Upon  my  first 
examination  of  the  Revised  Statutes,  I  was  inclined  to  think 
thattlie  section  which  defines  criminal  contempts  had  deprived 
the  court  of  the  power  of  punishing  the  improper  conduct;" 
and  then  he  holds  that  it  was  a  civil  or  private  contempt, 
within  subdivisions  2  and  8,  because  it  was  a  case  in  which  the 
rights  of  the  adverse  party  were  materially  involved. 

We  need  not  determine  whether  this  juror  was  guilty  of  any 
offense  whatever;  for  if  we  shouhl  assume  that  he  was,  for  the 
sake  of  the  argument,  and  that  what  he  did  was  unlawful 
and  prohibited,  his  act  would  have  been  a  criminal  contempt 
but  for  the  statute  bar.    It  would  have  invaded  no  private 
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right, —  no  right  of  a  mere  suitor  seeking  a  personal  remedy  for 
a  wrong  clone  hiin, —  but  would  have  struck  at  public  justice, 
and  the  vigor  and  honesty  of  its  administration, —  have  been  a 
disrespect  to  the  court  and  <:>.  defiance  of  the  public  law,  causing 
to  miscarry  a  public  prosecution.  It  is  very  certain  that  the 
learned  trial  court  so  understood  and  so  dealt  with  it.  The 
punishment  adjudged  was  precisely  the  maximum  of  that  fixed 
for  criminal  contempts  both  as  to  the  fine  and  the  imprison- 
ment. There  was  no  trace  of  indemnity  to  tlie  people  as 
plaintiffs.  Their  costs  and  expenses  were  not  ascertained  or 
considered  or  sought  to  be  reimbursed.  Nothing  was  meant 
but  punishment  for  a  public  offense,  to  be  dealt  witli  as  such. 
The  court  said  the  extreme  punishment  permissible  was  inade- 
quate, but  should  be  imposed.  But  thirty  days  in  jail  and  .$250 
fine  was  not  the  limit  if  this  was  a  civil  or  private  contempt. 
In  that  case  both  might  have  been  greater;  and  in  imposing 
the  p  :nalty  upon  the  juror  the  court  described  it  as  "punish- 
ment for  his  misconduct."  If  there  was  misconduct  the  act 
would  have  been  a  criminal  contempt  but  for  the  prohibition 
lodged  in  the  words  "no  others."  Those  words  are  meaning- 
less on  the  theory  of  the  prosecution ;  for  if  the  people  are  to 
be  deemed  like  private  suitors,  and  whenever  their  rights  are 
infringed  there  may  be  a  quasi  civil  contempt,  and  that  pun- 
ished, as  was  this  juror,  precisely  as  if  guilty  of  a  criminal  con- 
tempt, the  whole  statute  and  its  prohibition  is  a  complete 
absurdity.  The  roads  are  open  on  both  its  Hanks.  We  cannot 
so  construe  it.  We  think  the  general  term  were  right  in  say- 
ing that  the  juror  could  not  be  punished  for  a  contempt.  The 
order  of  the  general  term  should  be  alhrmed. 

Order  ajjirmed. 
(All  concur.) 

Note. —  Jurors  receiving  a  bribe  to  influence  their  verdict  are  guilty  of  a 
contempt.    Harrison  v.  lioican,  4  Wash.  C.  C,  33. 

A  juror  is  guilty  of  contempt  in  corruptly  conferring  with  a  party  to  a 
suit  during  the  trial,  it  appearing  that  the  court  had  expressly  forbidden  the 
jury  to  converse  with  any  one  regarding  the  case.  In  re  May,  1  Fed.  Rep., 
737. 

A  juror  voluntarily  expressing  an  opinion  of  the  guilt  of  the  prisoner,  for 
the  purpose  of  being  excused,  for  disciualiflcation,  is  guilty  of  a  contempt. 
U.  S.  V.  Devaiighan,  3  Cranch,  C.  C,  84. 

It  is  contempt  of  court  in  a  juror  to  leave  the  court-room  without  lirst 
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obtaining  the  consent  of  the  presiding  judge.    Ex  parte  Hill,  3  Cow., 

355. 

It  is  contempt  of  court  for  a  juror,  after  retiring,  to  hold  a  conversation 
with  others  tlian  officers  of  tlio  court/  State  v.  Helvenaton,  II.  M.  Charl.,  48. 

Contempt  of  court  is  a  specific  criminal  offense  whether  punished  mvi- 
marilyby  the  court  or  after  trial  upon  indict inent. —  According  to  Bouvier 
"a  crime  is  an  offense  against  a  public  law." 

In  Com.  V.  Myers,  1  Va.  Cases,  188,  which  is  a  leading  case  upon  questions 
decided  therein,  White,  presiding  judge,  who  delivered  the  opinion  of  the 
full  bench,  in  defining  the  meaning  of  the  words  "  crime  or  otfense,"  as 
used  in  the  statute  under  consideration  in  that  case,  says : 

"In  legal  acceptation  these  words  are  synonymous  terms,  although  the 
word  crime  is  often  used  to  denote  offenses  of  the  higher  grades.  1  Haw., 
p.  1;  Black.  Com.,  pp.  4  and  5.  In  the  same  (fifth  page  of  4  Blackstone's 
Commentarii's),  we  are  told  that  crime  consists  in  doing  an  act  in  viola- 
tion of  a  public  law ;  and  in  the  second  page  of  the  same  book,  that  the  law 
teaches  the  grades  of  every  crime,  and  adjusts  to  it  its  adequate  and  neces- 
sary punishment.  Crime,  or  off^  ise,  then,  is  the  doing  an  act  in  violation 
of  a  public  law;  and  the  difTcre.it  degrees  of  atrocity  which  attend  its  com- 
mission fi.\  the  degree  of  the  crime. 

\\\Pasmore  Williams'  Case,  20  Pa.  St.,  9,  which  was  an  application  to  the 
supreme  court  of  Pennsylvania  for  a  writ  of  habeas  corpus,  wherein  the  pe- 
titioner complained  tliat  ho  was  held  in  custody  under  a  commitment  of  the 
district  court  of  the  United  States  for  a  contempt  of  that  court  in  refusing 
to  obey  its  process,  the  process  which  he  was  confined  for  disobeying  was 
a  habeas  corpus  commanding  him  to  produce  the  bodies  of  certain  colored 
persons  claimed  as  slaves  under  the  law  of  Virginia.  Mr.  Justice  Jeremiah 
S.  Blac'i,  alter  discussing  the  other  questions  presented  in  the  case,  said :  "  It 
must  be  remembered  that  contempt  of  court  is  a  specific  criminal  offense. 
It  is  punished  sometimes  by  indictment  and  sometimes  in  a  summary  pro- 
ceeding, as  it  was  in  this  case.  In  either  mode  of  trial  the  adjudication 
against  the  offender  is  a  conviction,  and  the  commitment,  iu  consequence, 
is  execution.  7  Wheat.,  38.  This  is  well  set  Jed,  and,  I  believe,  has  never 
been  doubted.  Certainly,  the  learned  counsel  for  the  prisoner  have  not  de- 
nied it.  The  contempt  may  be  committed  with  some  particular  cause,  or  it 
may  consist  in  misbehavior,  which  has  a  tendency  to  obstruct  the  adminis- 
tration of  justice  generally.  When  it  is  committed  in  a  pending  cause,  tlie 
proceeding  to  punish  it  is  a  proceeding  by  its*^.  It  is  not  entitled  in  the 
cause  pending,  but  on  the  criminal  side.  Wall.,  134.  The  record  of  a  00*1- 
viction  for  contempt  is  as  distinct  from  the  matter  under  investigation, 
when  it  was  committed,  as  an  indictment  for  i)erjux'y  is  from  the  cause  in 
which  the  false  oath  was  taken.  Can  a  person  convicted  of  perjury  iisk  us 
to  deliver  iiim  from  the  penitentiary  on  showing  that  the  oath  on  which  the 
perjury  is  assigned  was  taken  in  u  cause  of  which  the  court  had  no  juris- 
diction?" 

In  the  case  of  New  Orleans  v.  Steamship  Company,  20  Wall.,  387,  Mr. 
Justice  Swayne,  delivering  the  ojiinion  of  the  court,  said ; 

"The  line  of  $300  imposed  upon  the  mayor  is  beyond  our  jurisdiction. 
Contempt  of  court  is  a  specific  criminal  offense.  Tlie  imposition  of  the  fine 
was  a  judgment  in  a  criminal  case.    That  part  of  tln.>  decree  is  as  distinct 
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from  the  residue  as  if  it  were  a  judgment  upon  an  indictment  ff)r  perjury 
committed  in  a  deposition  read  at  the  hearing.  This  court  can  take  cog- 
nizance of  a  criminal  case  only  upon  a  certificate  of  division  in  opinion." 

The  question  in  tiie  case  of  United  States  v.  Berry  and  others,  'ii  Fed. 
Rep.,  780,  was,  whether  a  proceeding  in  contempt  for  interfering  with  a 
receiver  appointed  by  a  United  States  court  could  bo  held  in  a  division  of 
the  district  other  than  the  one  in  which  the  oflFense  was  committed.  Judge 
Krekel,  after  discussing  the  question,  said : 

"  Assuming  tliat  proceedings  ior  contempt  are  criminal  in  thtirnature, 
the  question  remains,  can  tliey  be  had  in  a  division  of  the  district  otlier  than 
the  one  in  wliich  the  offense  was  committed  ?  .  .  .  The  conehisions 
reached  are  that  the  proceedings  in  contempt  are  criminal  in  their  nature; 
that  they  must  be  had  in  court  and  under  the  law  dividing  tlie  western  dis- 
trict of  Missouri  in  the  division  in  which  the  offense  was  committed.  The 
order  will  be  tliat  all  of  tlie  defendants  be  discharged,  principals  and  sure- 
ties on  recognizances  be  released,  and  the  sentences  heretofore  passed  be 
held  for  riaugiit." 

See  opinion  of  McCrary,  circuit  judge.  In  re  EUerbe,  13  Fed.  Rep.,  530,  to 
the  same  effect;  and  also  the  opinion  of  Dyer,  J.,  in  Kirk  v.  M.  D.C. 
Mfg.  Co.,  26  Fed.  Rep.,  501.  See,  also,  B.  &  O.  R.  R.  Co.  v.  Wheeling,  13 
Grattan  (Va.),  57. 

A  proceeding  in  contempt,  in  a  federal  court,  is  a  criminal  case  to  be  pros- 
ecuted in  the  name  of  the  United  States.  Riggs  v.  Sitpervisorfs,  1  Woolw., 
377;  Ex  parte  Kearney,  7  Wheat.,  88;  New  Orleans  v.  Steamship  Co.,  20 
Wall.,  387. 

And  in  Phillips  V.  Welsh,  11  Nev.,  190,  the  court  say:  "  If  the  contempt 
consists  in  tiic  refusal  of  a  party  to  do  something  which  he  is  ordered  to  do 
for  the  benefit  or  advantage  of  the  opposite  party,  the  process  is  civil  and 
lie  stands  committed  till  he  complies  with  the  order.  Tiie  order  in  sudicase 
is  not  punitive,  but  coercive.  If,  on  the  other  hand,  the  contempt  consists 
in  the  doing  of  a  forbidden  act,  injurious  to  the  opposite  party,  the  process 
is  criminal  and  conviction  is  followed  by  a  penalty  of  fine  or  imprisonment, 
or  both,  which  is  purr?ly  punitive.  In  the  former  case  the  private  party 
alone  is  interested  in  the  enforcement  of  the  order,  and  the  moment  he  is 
satisfied,  the  imprisonment  terminates;  in  the  latter  case  the  state  alone  is 
inte:ested  in  tlie  enforcement  of  the  penalty.  .  .  .  The  principle  of 
discrimination  between  the  civil  and  criminal  process  for  contempt  hero  in- 
dicated, thougli  not  expressly  recognized  in  any  of  the  cases  tliat  have  fallen 
under  our  observation,  is  entirely  consistent  with  all  the  decisions,  and  is 
the  on!  '  means  of  rendering  them  consistent  with  each  other.  It  may,  tliere- 
fore,  be  considered  established  by  them." 

In  E.C  parte  Grace,  12  Iowa,  208,  it  apper.rs  that  one  Noxou  recovered 
judgment  against  Grace,  and  the  execution  issued  thereon  being  returned 
unsatisfied,  he  obtained  an  order  from  the  county  judge  of  Scott  county 
for  tlie  appearance  before  him  of  said  debtor,  for  examination,  under  cliap- 
ter  130  of  the  Revision  of  1800.  Upon  this  examination  it  was  found  by  the 
(county  judge  that  the  debtor  had  money  in  his  possession  which  he  refused 
to  deliver  up,  to  be  applied  toward  the  satisfaction  of  the  judgment,  though 
ordered  so  to  do.  The  debtor  persisting  in  )iis  disobedience  to  this  order,  it 
was  directed  that  he  be  imprisoned  until  he  comply  with  the  same.    Grace 
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then  applied  to  the  Hon.  John  F.  Dillon,  district  judge,  for  his  discharge 
from  custody,  being  restrained  of  his  liberty  by  the  jailer  of  the  county. 
The  writ  of  habeas  corpus  issued,  and  upon  the  hearing  thereof  Grace  was 
discharged;  from  the  order  discharging  him  the  jailer  and  tlie  district 
prosecutor,  on  behalf  of  the  state,  appealed.  Affirming  the  judgment  dis- 
charging the  jirisoner  Wright,  J.,  says: 

"  Cliapter  126  of  the  Revision,  so  far  as  it  bears  upon  the  question  involved, 
is  in  substance  as  follows :  If  an  execution  is  issued  upon  a  judgment  and 
returned  unsiitisfled  in  whole  or  in  part,  the  owner  of  the  judgment  may 
obtain  an  order  for  the  appearance  and  examination  of  the  debtor.  The 
like  order  nihy  be  obtained  at  any  time  after  the  issuing  of  an  execution, 
upon  proof,  by  affidavit  or  otherwise,  that  the  debtor  has  property  which 
he  unjustly  refuses  to  apply  towards  the  satisfaction  of  the  judgment.  This 
order  may  be  obtained,  among  other  otBcers,  from  the  judge  of  the  county 
court.  On  his  appearance,  the  debtor  may  be  interrogated  in  relation  to 
any  fact  calculated  to  show  the  amount  of  his  propertj'.  the  disposition  he 
lias  made  of  it,  or  any  other  matter  pertaining  to  the  purpose  for  which  the 
examination  may  be  made.  Witnesses  may  be  produced  and  exumined  in 
the  same  manner  as  upon  the  trial  of  an  issue.  If  property,  subject  to  exe- 
cution, is  thus  ascertained,  an  execution  may  be  issued  and  it  be  levied 
ujwn  accordingly.  The  judge  may  order  any  property  of  the  debtor,  not 
exempt,  in  the  hands  of  himself  or  others,  to  be  delivered  up,  or  in  any 
other  mode  applied  to  the  payment  of  the  judgment.  Siiould  the  debtor 
fail  to  appear  after  being  personally  served,  or  fail  to  make  full  answer  to 
all  proper  interrogatories,  he  will  be  guilty  of  a  coiitoin[)t,  and  may  be  ar- 
rested and  imprisoned  until  he  complies  with  the  requii-ements  of  the  law 
in  this  respect.  And  if  any  person  disobey  any  order  of  the  court  or  judge, 
duly  served,  he  may  be  punished  as  for  a  contempt. 

"  It  was  f  •  disobedience  of  an  order  to  pay  over  money  found  to  be  in  his 
pocket  that  petitioner  was  ordered  to  be  punished  as  for  cotittinpt.  He 
claims  that  this  law  is  repugnant  to  sections  9,  10  and  19  of  article  1  of  the 
constitution,  and  void.  These  sections  are :  9.  'The right  of  trial  by  jury 
shall  remain  inviolate ;  but  the  general  assembly  may  authorize  a  trial  by 
a  jury  of  a  less  number  than  twelve  men  in  inferior  courts;  but  no  person 
shall  be  deprived  of  life,  liberty  or  property  without  due  process  of  law.' 
10.  '  In  all  criminal  prosecutions,  and  in  cases  involving  tlie  life  or  liberty 
of  an  individual,  the  accused  shall  have  a  right  to  a  speedy  and  public  trial 
by  an  impartial  jury,'  etc.  19.  '  No  person  shall  be  imi)ris(med  for  debt  in* 
any  civil  action  on  mesne  or  final  process,  unless  in  case  of  fraud,'  etc. 

"  It  will  be  observed  that  chapter  126  is  a  substitute  for  chapter  111  of  the 
old  code,  and  that  in  many  of  their  features  they  ai"e  alike.  Two  impor- 
tant differences,  however,  may  be  noticed.  The  one  is  giving  the  power  to 
the  examining  officer,  or  court,  to  order  any  property  of  the  debtor  in  the 
hands  of  himself  or  others  to  be  delivered  up  and  applied  to  the  sntisfac- 
tion  of  the  judgment.  The  other,  that  which  gives  the  power  to  punish,  as 
for  a  contempt,  any  person  who  shall  disobey  any  order  of  the  court  or 
judge  in  tli  •  premises. 

"So  again,  the  new  constitution  differs  from  the  old,  by  adding  to  sec- 
tion 9  thj  words:  '  but  no  person  shall  be  deprived  of  life,  liberty  or  prop- 
erty without  due  process  of  law.'  Aud  to  section  10 :  '  and  in  cases  involving 


i 

'1 

^^m 

M 

i'^H 

jKfl 

m 

^^iiy 

1 

i 

(l^fH^H 

^Ipl 

1 

1 

f'^l 

Hb 

t;i  % 


r-m 


II' 


11: 


IHl 

fiHi 

p 

lir' 

^^^^^^^H 

t'-' 

^^H^^B 

f^% 

^■^H 

kj. 

'^^I^^B 

m 

^■^B 

If 

^■1 

m 

^^^■^^H  * 

174 


AMERICAN  CRIMINAL  REPORTS. 


the  life  or  liberty  of  an  individual.'    Section  19  is  the  same  in  both  instru- 
ments. 

"  If  this  case  turned  alone  upon  the  ground  that  the  act  was  ro])ugnant 
to  section  19,  wc  should  not  be  inclined  to  give  much  weight  to  the  argn- 
ment.    .    .    . 

"  When  the  act  is  measured  by  the  other  provisions  of  the  constitution, 
however,  there  is  more  doubt  and  difficulty.  This  doubt  arises  in  view  of 
those  provisions  which  give  the  right  to  a  trial  by  a  jury  in  all  cases  'in- 
volving the  life  and  liberty  of  an  individual,'  and  which  declare  that  no 
one  shall  be  deprived  of  his  liberty  without  due  prc.ss  of  law. 

"  It  is  claimed  by  counsel  that  the  change  in  section  10  of  the  bill  of  rights 
was  only  intended  to  meet  the  case  of  a  fugitivi'  slave.  Whatever  may 
have  been  the  primary  motive  of  some  or  all  of  the  members  of  tlie  con- 
stitutional convention,  in  incorporating  this  provision,  we  can  certainly  see 
no  reason  in  the  nature  of  things,  nor  in  the  language  employed,  to  justify 
the  conclusion  that  white  men  were  not  also  entitled  to  the  benefit  of  it. 
We  cannot  believe  that  it  was  intended  to  give  the  right  of  trial  by  jury  to 
the  occasional  fugitive  slave  found  in  our  state,  and  to  withhold  it  in  cases 
of  equal  magnitude  and  vital  importance,  from  the  half  million  of  free 
white  inhabitants  of  the  state. 

*'  Again,  it  is  suggested  that  this  right  applies  to  suits  at  law.    This  is 
true,  but  the  legislature  cannot,  by  an  invasion  of  the  constitution,  make 
that  a  proceeding  to  punish  for  a  contempt,  which  in  its  essence  is  a  suit  at 
law.    That  is  to  say.  if  the  party  is  secured  by  the  constitution  a  jury  trial 
in  all  cases  involving  liis  liberty,  and  if  he  is  guarantied  due  process  of  law 
before  he  can  be  deprived  of  this  liberty,  and  it  be  true,  at  the  same  time, 
that  these  provisions  have  reference  to  suits  at  law,  it  would  by  no  means 
follow  that  these  safeguards  could  be  frittered  away  and  broken  down  by 
styling  every  proceeding  to  punish  for  a  disobedience  of  ♦^'le  order  of  a  court 
or  judge,  a  jirocecding  to  punish  for  contempt  or  someth.      else,  instead  of 
a  suit,  an  action,  a  trial.    If  by  '  due  process  of  law,'  in  the  language  of 
Brown,  J.,  in  Taylor  v.  Porter,  4  Hill,  140,  is  meant  no  less  '  than  a  prose- 
cution or  suit  instituted  and  conducted  according  to  tiie  prescriiwd  forms 
and  solemnities  for  ascertaining  guilt,  or  determining  the  title  to  property,' 
then  the  legislature  cannot,  under  the  guise  of  punishing  a  party  for  a  con- 
tempt, provide  for  condemning  without  hearing,  for  rendering  judgment 
without  inquiry,  nor  without  such  hearing  and  inquiry  as  he  should  have 
by  due  process  i,t  law.    Another  exposition  of  the  phrase  '  due  process  of 
law '  is  the  right  of  trial  according  to  the  process  and  proceedings  of  the 
common  law,  or  law  in  its  regular  course  of  administration  through  courts 
of  justice.'    9th  ed.   Kent,  vol.  1,  621;  3  Story  on  Const.,  204,  601.    And 
would  it  be  claimed,  under  this  definition,  that  by  an  investigation,  pro- 
vided for  by  statute,  unusual  and  unheard  of  at  common  law,  or  in  the 
known  and  regular  course  of  the  administration  of  the  law  through  courts 
of  justice,  that  the  citizen,  if  imprisoned  thereunder,  was  deprived  of  his 
liberty  by  due  process  of  law." 

It  was  a  strong  court  who  rendered  this  decision.  Ralph  P.  Lowe,  Caleb 
Baldwin  and  George  G.  Wright  are  names  that  will  always  remain  promi- 
nent in  the  judicial  history  of  Iowa.  The  name  of  John  F.  Dillon,  who 
issued  the  writ,  then  judge  of  a  court  of  inferior  jurisdiction,  is  not  confined 
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to  any  one  stato.  It  ia  known  to  the  courts  of  every  state.  The  case  is  an 
important  one.  "  The  legislature  cannot  by  an  invasion  of  the  constitution 
malce  that  a  proceeding  to  punish  for  a  contempt  wliich  in  itsi  essence  ia  a  suit 
at  law."  Tlie  safeguards  of  the  constitution  cannot  be  frittered  away  and 
broken  down  by  styling  every  proceeding  to  punish  for  a  disobedience  of 
the  order  r  a  court  or  judge  a  proceeding  to  punish  forcontenip ;,  or  some- 
thing else,  instead  of  a  suit,  an  action,  a  trial.  The  legislature  "  cannot, 
under  the  guise  of  punishing  a  party  for  contempt,  provide  for  condemn- 
ing without  hearing,  for  rendering  judgment  without  inquiry,  nor  without 
such  hearing  and  intiuiry  as  he  should  have  by  due  process  of  law." 

The  provisions  of  the  constitution  of  the  state  of  low  a  which  give  the 
right  of  trial  by  jury  in  all  cases  involving  the  life  or  liberty  of  an  individual, 
and  which  declare  that  no  one  shall  be  deprived  of  his  liberty  without  due 
process  of  law,  are  still  supposed  to  be  the  fundamental  law  of  that  state. 
But  the  very  thing  which  the  supreme  court  of  Iowa,  as  tlieu  constituted, 
declared  tlie  legislature  could  not  do,  has  been  done  by  recent  amendments 
to  the  prohibitory  liquor  laws  of  that  state,  and  the  supreuie  court  of  Iowa 
as  now  constituted  decides  that  it  can  be  done. 


Chrism  AN  v.  The  State. 


(18  Neb.,  107.) 
Corrupting  witnesses  :  I mUctmcnt  —  Allegations  —  Evidence. 

1.  Alleqations.— It  is  not  necessary  to  allege  that  a  witness  in  a  judicial 

proceeding  was  sworn,  recognized  or  subpa-naed  in  such  judicial  pro- 
ceeding. 

2.  Evidence. —  When  such  judicial  proceeding  involved  a  trial  upon  an 

indictment  for  a  crime  or  misdemeanor,  it  was  not  errt>r  to  admit  in 
evidence,  u]>on  the  trial  of  the  case  at  bar,  the  said  indictment,  with 
the  name  ot  huch  witness  attempted  to  be  corrupted  iuilorsed  thereon 
as  a  witness,  uu  the  part  of  the  state. 

Error  to  the  District  Court  for  Gage  County. 

Ilazlett  ib  Bates,  for  plaintiff  in  orror. 
W'dliavi  Lt'c'fiL',  uttorney-general,  tor  the  state. 

Conn,  C.  J.  The  plaintiff  in  error  was  indicted,  tried  and 
convicted  in  the  district  court  of  Gage  county  for  the  offense 
of  attempting  to  corrupt  and  influence,  and  of  corrupting  and 
influencing,  one  C.  li.  Woodard  by  offering  to  and  paying  him, 
the  said  C.  U.  Woodard,  a  sum  of  money  to  leave  the  country 
and  go  beyond  the  jurisdiction  and  process  of  the  state,  and 
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not  appear  against  him,  or  testify  against  him  as  a  witness  in  a 
certain  criminal  proceeding  then  pending  against  him.  The 
defendant  demurred  to  the  indictment,  on  the  ground  tliat  the 
same  did  not  contain  facts  sufficient  to  constitute  a  crime  under 
the  hiws  of  the  state  of  Nebraska,  which  demurrer  was  over- 
ruled. A  trial  was  had  to  the  court,  a  jury  being  waived.  The 
court  found  the  defendant  guilty,  overruled  his  motion  for  a 
new  trial,  and  sentenced  him  to  pay  a  fine  of  $500  and  be  im- 
prisoned in  the  county  jail  for  a  period  of  thirty  days,  etc. 

The  first  point  presented  by  plaintiff  in  error  in  his  petition 
in  error,  and  urged  in  the  brief  of  counsel,  arises  upon  the 
overruling  of  the  demurrer  to  the  indictment.  In  order  to  the 
consideration  of  this  point,  I  copy  the  substantial  part  of  the 
indictment: 

"  That  Joseph   Chrisman,    .    .    .    being  then   and  there 
charged  witii  a  criminal  offense,  and  duly  indicted  under  law- 
ful authority  by  the  grand  jury  of  said  county,  of  tlie  Decem- 
ber term  of  the  district  court  of  said  county,  in  the  year  1883, 
for  the  crime  of  cutting  one  C.  R.  Woodard  with  intent  to  kill 
him,  the  said  C.  R.  Woodard,  in  the  county  of  Gage  and  state 
of  Nebraska  aforesaid;  and  he,  the  said  Joseph  Clii'isman,  be- 
ing then  and  there  held  to  bail  under  said  charge  to  appear 
at  the  Februarv  term  of  said  district  court  aforesaid,  the  said 
court  having  jurisdiction  of  the  said  offense,  unlawfully  did 
then  .and  there  attempt  to  coi-rupt  and  influence,  and  did  cor- 
.  rupt  and  influence,  one  C.  R.  Woodard,  then  and  there  being, 
by  offering  to  and  paying  to  him,  the  said  C.  R.  Woodard,  the 
sum  of  $50,  with  the  furflier  offer  and  promise  to  the  said  C. 
R.  Woodard  of  the  further  sum  of  money  of  §525,  to  corruptly 
and  unlawfully  influence  and  procure  him,  the  said  C.  II. 
Woodard,  to  leave  the  said  county  of  Gage  and  state  aforesaid, 
and  go  beyond  the  jurisdiction  and  process  of  said  district 
court,  and  secrete  himself  so  that  the  said  C.  R.  Woodard  could 
not  be  obtained  as  a  witness  on  the  part  of  the  state  of  Ne- 
braska in  the  said  action  aforesaid,  against  the  said  Joseph 
Chrisman  aforesaid ;  the  said  C.  R.  Wooilard  being  then  and 
there  a  very  important  in  said  action,  and  in  fact  the  prose- 
cuting witness  in  the  said  cause  so   pending  as    aforesaid 
against  the  said  Joseph  Chrisman;  and  so  the  grand  jurors 
aforesaid  do  say  that  the  said  Joseph  Chrisman  then  and  there, 
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in  the  manner" and  form  aforesaid,  unlawfully  and  wilfully  did 
attempt  to  influence,  and  did  influence  and  corrupt,  the  said  0. 
R.  Woodard,  a  witness  as  aforesaid,  by  money  and  promises  as 
aforesaid,  well  knowing  that  the  said  C.  R.  Woodard  was  a 
witness  as  aforesaid,"  etc. 

The  section  of  the  statute  under  which  this  indictment  was 
found  is  section  IGi  of  the  Criminal  Code,  and  is  in  the  foUow- 


inir  words: 


Section  104.  If  any  person  shall  attempt  to  corrupt  or  in- 
fluence any  juror  or  witness,  either  by  promises,  threats,  letters, 
money,  or  other  undue  means,  eitlier  directly  or  indirectly, 
every  person  so  olfending  shall  be  lined  in  any  sum  not  exceed- 
ing $5Ui),  and  imprisoned  in  the  jail  of  the  county  not  ex- 
ceeding thirty  days." 

It  is  urged  that  the  indictment  fails  to  charge  an  offense  un- 
der the  provisions  of  the  section  quoted.  There  is  an  evident 
omission  of  the  word  "  witness  "  where  it  should  have  first  oc- 
curred in  the  form  of  indictment  us(id.  Uut  I  think  it  suf- 
ficiently appears  on  the  face  of  the  indictment  that  C.  R. 
Woodard  was  a  witness  in  the  action  then  pending  in  said  court 
and  set  out  in  the  indictment.  The  indictment  expressly  al- 
leges that  the  said  C.  R.  Woodard  was  the  prosecuting  witness 
in  said  cause,  and  I  am  at  a  loss  to  perceive  how  he  can  be  held 
to  be  any  the  less  a  witness  because  he  is  the  prosecuting  wit- 
ness. I  thinlv  the  word  "  witness"  is  used  in  the  section  above 
quoted  in  a  broad  sense,  and  that  it  is  not  necessary  that  the 
witness  should  be  alii^ged  to  have  been  either  subpcenaed  or 
recognized  to  appear  and  testify  as  a  witness  in  the  case.  If  I 
am  right  in  this  view,  then  it  is  sulficieuD  in  the  indictment  to 
describe  the  person  corrupted  as  a  witness;  nor  do!  think  that; 
the  use  of  the  word  ''prosecuting,"  as  qualifying  the  word 
"  witness,"  vitiates  or  changes  its  meaning.  If  the  person  ac- 
cused is  guilty  of  the  olfense  charged,  he  generally  knows  who 
are  the  witnesses  who  can  testify  against  him  as  well  before  as 
after  they  ai'e  I'ecognized  or  subpoenaed,  and  an  interpretation 
of  the  law  that  would  leave  him  free  to  corrupt  them  unt.l 
after  they  are  sworn,  or  even  recognized  on  subpoena,  is  cer- 
tainly inadmissible. 

There  was  evidence  tending  to  prove  that  the  money  was 
paid  and  i)romise  made  by  the  plaintiff  in  error  to  Woodard 
Vol.  VI— 13 
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for  the  purpose  of  inducing  him  not  to  appear  and  testify  at 
the  trial. 

There  was  no  error  in  the  admission  of  the  indictment,  with 
the  name  of  "Woodard  indorsed  thereon  as  a  witness,  as  evi- 
dence at  the  trial ;  as  we  have  seen,  evidence  that  Woodard 
was  a  witness  on  the  trial  of  the  case  in  which  the  indictment 
was  the  principal  pleading  was  responsive  to  the  principal 
point  made  in  the  case. 

The  judgment  of  the  district  court  is  affirmed. 

Judgment  affirmed. 
(The  other  judges  concur.) 
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State  v.  Barbee. 

(93  N.  C,  820.) 

Drunkenness  :  Evidence  —  Intent  —  Instructions. 

1.  Drunkenness  —  Intent  —  Evidence  of  —  Prayers  for  instructions.— 

the  law  presumes  that  every  one  intends  to  produce  the  consecjuences 
that  result  from  his  acts,  but  this  presumption  is  not  conclusive,  but 
on\y  prima  facie  evidence  of  the  intent.' 

2.  Where  the  defendant  was  indicted  under  section  1100  of  the  code,  for 

shooting  at  a  train,  with  intent  to  injure  it,  and  there  was  evidence 
tending  to  show  that  he  was  helplessly  drunk  at  the  time,  the  court 
properly  left  the  question  of  intent  to  the  jury,  and  it  was  for  them  to 
say  whether  the  presumption  had  been  rebutted. 
8.  Tlie  defendant  only  has  tiie  right  to  ask  for  special  instructions  before 
the  case  is  given  to  the  jury,  but  if,  after  tlje  jury  have  retired,  the 
court  should  recall  them  and  instruct  them  further,  the  defendant  can 
except  if  the  charge  is  incorrect. 

This  was  an  indictment  for  shooting  at  a  railroad  train,  tried 
before  Shepherd,  judge,  and  a  jury,  at  spring  terra,  1885,  of 
Durham  superior  court. 

There  was  evidence  tending  to  show  that  the  defendant  shot 
at  the  passenger  train  on  the  North  Carolina  Kailroad,  as 
chai'ged  in  the  indictment.  That  shortly  before  the  shooting  his 
pistol  was  taken  away  from  him,  when  he  demanded  it,  drew 
his  knife  and  threatened  to  cut  the  person  who  had  gotten  his 
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pistol  from  him.  That  when  his  pistol  was  restored  to  him  he 
fired  tliroe  times  at  the  train,  while  within  range  of  his  pistol, 
but  there  was  no  evidence  that  the  train  was  actually  struck. 
The  defendant  introduced  evidence  tending  to  show  that  at  the 
time  he  was  helplessly  drunk. 

The  defendant  asked  the  court  to  charge  the  jury:  1.  That 
there  was  no  evidence  of  any  intent  on  the  part  of  the  de- 
fendant to  injure  the  cars,  or  any  one  on  them.  2.  That  in  the 
absence  of  such  intent,  it  was  the  duty  of  the  jury  to  acquit, 
the  intent  being  an  ingredient  of  the  offense.  His  honor  re- 
fused the  first  instruction,  and  gave  the  last,  and  charged  the 
jury  as  set  out  in  the  opinion  of  the  court. 

After  the  jury  had  retired  to  consider  of  their  verdict,  the 
defendant  presented  certain  p'ayers  for  instruction,  and  re- 
quested the  court  to  give  them  to  the  jury,  if  they  should  ask 
further  instructions  from  the  court.  The  jury  did  ask  for  fur- 
ther instructions  in  regard  to  the  presumption  as  io  the  intent. 
Tiie  court  charged  them  as  set  out  in  the  opinion,  but  did  not 
give  the  special  charges  asked  by  the  defendant. 

There  was  a  verdict  of  guilty,  and  from  the  judgment  pro- 
nounced thereon  the  defendant  appealed. 

Attorney-General  and  Batchelor  <j5  Devereux,  for  the  state. 
Mr.  K  C.  S/nit/i,  for  the  defendant. 

Mekkimox,  J.  The  defendant  is  indicted  for  shooting  "a 
missile,  pellet,  shot  and  bullet  at,  against  and  into,  a  certain 
radroad  car,  locomotive  and  train,  .  .  .  with  intent  to  in- 
jure the  said  car  and  locomotive,"  in  violation  of  the  statute 
(Code,  sec.  1100). 

The  court  refused  to  instruct  the  jury,  as  the  defendant  re- 
quested it  to  do,  that  there  was  no  evidence  of  his  intent  to 
injure  the  car  as  charged,  and  he  excepted. 

There  is  not  the  slightest  foundation  for  this  exception.  The 
case  states  that  there  was  evidence  tending  to  show  that  '*  he 
(the defendant)  was  helplessly  drunk,"  but  it  appears,  also,  that 
after  his  pistol  had  been  taken  from  him,  he  drew  his  knife 
and  threatened  to  cut  the  person  who  had  it,  got  possession 
of  it  again,  and  discharged  it  three  times  at  the  train,  first 
toward  the  locomotive  as  it  approached,  then  at  the  train  as  it 
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passctl  him,  then,  turning,  just  after  it  passed  him.  A  man 
who  could  thus  deport  himself  certainly  had  capacity  to  have 
a  purpose,  and  his  act  of  itself  indicated  a  design  to  injure  tlie 
train. 

"Whatever  evidence  there  may  have  been  before  the  court 
and  jury  in  respect  to  his  state  of  intoxication,  it  is  obvious 
there  was  evidence  —  some  evidence  —  tending  to  show  the  in- 
tent charged  in  the  indictment,  and  evidence  that  properly 
went  to  the  jury,  with  other  evidence,  to  be  weiglifd  and 
passed  upon  by  tl^om. 

The  court  submitted  the  wliole  evidence  to  the  jury,  with 
the  instruction  that  if  "the  defendant  was  so  drunk  that  lie 
did  not  know  what  he  was  doing,  the  prima  fuc'ic  case  would 
be  rebutted,"  and  he  would  not  be  guilty.  lie  could  not  rea- 
sonably ask,  and  tiie  court  was  not  authorized  to  say  more,  in 
view  of  the  evidence. 

Upon  the  ques'ion  of  intent,  at  the  request  of  the  defendant, 
the  court  charged  "  that,  in  the  absence  of  such  intent,  it  is  tiie 
duty  of  the  jury  to  acquit,  the  intent  being  an  ingredient  of 
the  offense;"  but  the  court  added,  that  if  the  defen<lant  wilfully 
and  intentionally  discharged  his  pistol  at  the  train,  as  it  was 
moving  within  range  of  his  pistol,  and  such  shooting,  under  the 
circumstances,  would  naturally  and  necessarily  result  in  injury 
to  the  train,  then  "  the  law  presumes  that  he  intended  such  in- 
jurv,  and  it  devolved  upon  him  to  rebut  the  prima  facie  case 
as  to  the  intent." 

This  instruction  was  substantially  correct.  The  law  pre- 
sumes that  every  man  intends  to  produce  the  consequences  that 
necessarily  result  from  his  acts  and  conduct.  This  presump- 
tion, however,  is  not  conclusive;  it  is  evidence  only  so  far  as  to 
prove  a  prima  facie  case  in  respect  to  the  intent,  and  cast  the 
burden  of  disproving  it  upon  the  defendant.  If  nothing  fur- 
ther appeared  than  the  shooting  as  described,  the  jury  ought 
to  have  convicted;  but  if  there  was  rebutting  and  opposing 
evidence,  then  it  was  for  the  jury  to  determine  whether  or 
not  the  presumption  was  disproved.  The  court  thought  there 
was  evidence  tending  to  rebut  the  presumption,  and  hence  he 
gave  the  instruction  as  he  did,  lie  did  not  tell  the  jury  that 
the  presumption  was  conclusive ;  he  told  them  just  the  contrary, 
and  properly,  that  the  burden  was  on  the  defendant  to  show 
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that  lie  (lid  not  have  the  intention  tvttributcd  to  anil  charged 
against  Iiini.  The  natural  consequence  of  his  shooting  at  the 
train  within  range  of  his  pistol  was  to  injure  it  in  the  sense  of 
the  statute,  and  the  presumption  was  that  he  so  intended,  and, 
notliinf  else  appearing,  the  jury  ought  to  have  convicted;  but 
he  offered  evidence  tending  to  rebut  the  presumption,  and  then 
it  was  tlio  duty  of  the  jury  to  determine  whether  or  not  he  did 
successfully  rebut  it;  they  found  by  the  verdict  of  guilty  that 
he  (lid  not.'    State  v.  Phifer,  90  N.  C,  721. 

The  (k'iciulant  asked  the  court  to  give  two  special  insti-no- 
tions  to  the  jury.  Uiic  of  them  it  gave,  the  other  it  declined 
to  give. 

After  the  court  gave  the  issue  to  the  jury  and  they  had  re- 
tired to  consider  of  their  verdict,  and  had  been  absent  some 
considei-able  time,  the  defendant  requested  the  court  to  give 
the  jury,  if  they  should  ask  for  further  instructions,  several 
Sjjccial  instructions  as  to  the  intoxication  of  Liic  vI::fondant  and 
reasonable  doubt,  in  resjiect  to  two  or  three  aspects  of  the  evi- 
dence. The  jui-y  returned  some  time  afterwards,  and  requested 
the  court  to  instruct  them  further  as  to  the  presumption  of  in- 
tent. The  court  did  not  give  the  special  instructions  prayed 
for  by  the  defendant,  nor  make  any  reference  to  them  in  the 
presence  of  the  jury,  but  in  reply  to  their  inquiry  instructed 
them  "  that  if  the  defendant  knew  what  he  was  doing,  and 
shot  at  the  train  under  such  circumstances  as  wouhl  naturally 
and  necessarily  result  in  injury  to  the  train,  or  some  jiassenger, 
the  law  presumes  he  intended  such  injury."  This  was  strictly 
in  reply  to  the  inquiry  of  the  jury  and  was  substantially  cor- 
rect. The  court  might  —  perhaps  ought  —  then,  again  to  have 
told  them,  as  it  did  in  the  charge  at  first  given,  that  the  pre-^ 
sumption  was  not  conclusive,  that  the  defendant  had  the  right 
to  rebut  it,  and  they  could  consider  whether  or  not  he  had 
done  so  successfully;  but  in  view  of  the  explicit  instructions  it 
had  already  given,  it  was  not  bound  to  do  so. 

And,  indeed,  the  instructions  plainly  indicated  the  right  to 
rebut  the  presumption,  and  the  effort  of  the  defendant  to  do 
so,  for  the  court  said,  "  if  the  defendant  knew  what  he  was 
doing,"  etc.,  having  reference  to  the  exculpatory  evidence.  It 
did  not  necessarily  mislead  the  jury.  We  cannot  see,  and  it 
does  not  appear,  that  it  probably  did.     The  just  and  circum- 


1 1'.', 


% 


182 


AMERICAN  CRIMINAL  REPORTS. 


m  ■ 

mi. 


f;U\ 


m 


ir' 


spect  judge  before  whom  the  case  was  tried  did  not  think  so; 
if  he  had  so  believed,  we  are  sure  he  would  have  promptly 
ffranted  the  motion  made  before  him  for  a  new  trial. 

The  court  was  not  bou'id  to  give  the  special  instructions 
prayed  for  after  the  issue  had  been  given  to  the  jury.  In  the 
order  of  procedure  in  the  trial,  the  defendant  had  the  right,  and 
the  reasonable  opportunity,  to  ask  the  court  to  give  such  instruc- 
tions before  the  issue  was  given  to  the  jury ;  after  that,  the 
court  might,  in  its  discretion,  give  or  decline  to  give  them.  If 
this  were  not  so,  a  party  might  vexatiously  prolong  the  trial, 
confuse  the  jury,  and  perhaps  disappoint  the  ends  of  justice. 
The  defendant  must  ask  for  special  instructions,  as  of  right,  in 
apt  time  in  the  progress  of  the  trial,  else  the  court  may  de- 
cline to  give  them.  But  if  the  court  shall  recall  the  jury  and 
instruct  them  further,  giving  special  or  any  instructions,  it 
must  give  them  correctly,  else  a  party  may  except  for  error. 

There  is  no  error.     The  judgment  must  be  affirmed,  and  to 
that  end  let  this  opinion  be  certilied  to  the  superior  court  ac- 


cording to  law. 
No  error. 


Affirmed. 


Note. —  Drunkenness, — In  Stat^  v.  Deaton,  93  N.  C,  788,  it  was  held  that 
the  warrant  was  fatally  defective  for  joining  two  defendants  charged  with 
being  drunk  in  violation  of  a  town  ordinance,  for  the  rca.son  that  drinking 
was  a  personal  vice,  and  the  offenses  charged  in  the  warrant  aie  such  as 
cannot  be  jointly  committed. 

And  in  The  People  v.  Lanyton,  67  Cal.,  437,  it  was  held  in  a  murder  trial 
that  drunkenness  on  the  part  of  the  defendant  cannot  form  a  legitimate  mat- 
ter of  inquiry  as  between  the  crime  of  murder  in  the  second  degree  ami  that 
of  manslaughter.  In  this  regard  see,  also.  Pirtle  v.  State,  9  Humph.,  063; 
People  V.  Belencia,  21  Cal.,  546,  and  People  v.  Nichol,  :34  Cal..  315.  Vol- 
untary intoxication  cannot,  of  itself,  be  set  up  as  a  defense  to  a  jjrosecu- 
tion  for  crime,  because  it  is  neither  a  justification  nor  an  excuse  therefor. 
See  United  Stutea  i:  Vlaj/pool,  U  Fed.  Rep.,  137;  The  State  v.  Bullock,  13 
Ala.,  413;  Tvhrell  v.  The  State,  TO  Ala.,  33;  Cross  v.  The  State,  55  Wis., 
261;  Frieryv.  The  People,  .54  Barb.,  319;  State  v.  Thompson,  13  Nev.,  140; 
Shajinahan  v.  The  Commonwealth,  8  Bush,  464;  The  State  v.  Turner, 
Wright  (Ohio),  20;  Boswell  v.  Com.,  20  Grat.,  860;  State  v.  Million.  14  La. 
Ann.,  570;  Pafferty  v.  The  People,  66  111.,  118;  MeKenzie  v.  The  Stak,  20 
Ark.,  335;  People  v.  Williams,  43  Cal.,  314;  Mereer  v.  The  State,  IT  Ua., 
146;  Sehallerv.  The  State,  14  Mo.,  .503;  Pcoj^le  v.  Cummins,  47  .Mich.,  IWI; 
State  V.  Grear,  28  Minn.,  426;  Kelley  v.  State,  3  Smedes  &  M.,  518;  Kcnmj 
V.  People,  31  N.  Y.,  330;  O'Brien  v.  The  People,  48  Barb.,  274;  People  v. 
Rogers,  18  N.  Y.,  9;  Cohleu  r.  State,  25  (ia.,  537;  Cow.  v.  Hart,  2  Brewst., 
516;  Com.  i:  iJomjhi'.rty,  1  Browne,  20;  Com,  v.  Iluwkina,  3  Gray,  463;  State 
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V.  Botren,  1  Houst.  Crim.  Cas.,  91 ;  People  v.  Fuller,  2  Park.  Crim.  R.,  16; 
Marshall  v.  State,  59  Ga.,  154;  Eaten  v.  State,  55  Oa.,  80;  State  v.  Keath,  88 
N.  C,  626;  United  States  v,  Forbes,  Crabbe,  559;  Republica  v.  Weidle,  2 
Dall.,  tftt;  United  States  v.  McGlue,  1  Curt.  C.  C,  1 ;  United  States  v.  Drew, 
5  Mason,  28;  Slate  v.  McCanta,  1  Speer,  393;  Cornwcll  v.  State,  Mart.  &  Y., 
147;  Reg.  r.  Cruse,  8  Car.  &  P.,  546;  Rex  v.  Meakin,  7  Car.  &  P.,  297; 
Burrow's  Case,  1  Lew.  C.  C,  75:  2  Bl.  Comm.,  25;  Coke,  Comm.,  274a. 

And  insanity  produced  by  continual  drunkenness  is  not  an  excuse  for 
crime,  but  a  defense  in  prosecution  therefor.  See  Fisher  v.  State,  64  Ind., 
485;  Carter  v.  State,  12  Tex.,  500;  Beasley  v.  State,  50  Ala.,  149;  O'Brien  v. 
People,  48  Barb.,  274;  Erwin  v.  State,  10  Tex.  App.,  liW);  State  v.  Dillahunt, 
3  Har.  (Del.),  551;  State  v.  Till,  1  Houst.  Crim.  Cas.,  233;  Maconnehey  v. 
State,  5  Ohio  St.,  77;  United  States  v.  Clarke,  2  Cranch,  C.  C,  158;  Real  v. 
People,  43  N.  Y.,  270;  Schlencker  v.  State,  9  Neb.,  241;  BoswelVs  Case,  20 
Grat.,  800;  United  States  v.  Drew,  5  Mason,  28;  Rennie's  Case,  Lew.,  76; 
Reg.  V.  Dixon,  11  Cox,  341;  Reg.  v.  Leigh,  4  Post.  &  P.,  915. 

The  doctrine  that  drunkenness  is  always  an  aggravation  of  the  crime,  as 
some  of  the  expressions  in  some  of  the  cases  in  the  United  States  would 
seem  to  hold  (see  Com.  v.  Hart,  2  Brewst.,  546;  United  States  v.  Forbes, 
Crabbe,  559),  is  no  longer  the  law.  See  Mclntyre  v.  People,  38  III.,  515;  Fer- 
veil  V.  State,  43  Tex.,  503.  And  in  those  instances  where  intoxicating  liquors 
are  resorted  to  for  the  purpose  of  blunting  the  moral  resi^nsibility,  drunk- 
enness only  serves  to  heighten  the  culpability  of  the  offender.  See  United 
States  V.  Claypool,  14  Fed.  Rep.,  137. 


Snapp  v.  The  Commonwealth. 

(82  Ky.,  173.) 

Ebibezzlement  :  Evidence  —  i  ndictment  —  Larceny, 

1.  Tax  collector  and  his  cleuk  —  Their  relations.—  Ferguson  waa 

back  tax  collector  for  the  city  of  Louisville.  Appellant  was  his  clerk 
and  cashier  upon  his  employment.  Held,  that  whatever  moneys  came 
into  the  hauds  of  the  prmcipal  or  his  clerk,  in  the  discharge  of  their 
duties,  came  lawfully  into  the  hands  of  both,  and  having  the  right  to 
receive  the  money,  appellant  cannot  be  held  to  have  committed  a 
felony. 

2.  Where  one  comes  into  possession  of  money  or  property  lawfully,  he 

cannot  become  guilty  of  larceny  by  afterwards  converting  it  to  bis 
own  use. 

3.  Ap])i'llant  was  not  an  officer  of  the  cilj  of  Louisville;  he  was  Ferguson's 

clerk,  and  bound  to  account  to  him  alone. 

4.  Although,  where  several  felonies  are  j>arts  of  the  same  transaction,  evi- 

dence of  all  is  admitisible  on  the  trial  of  an  indictment  for  one,  yet 
the  rule  does  not  apply  to  a  case  like  this,  where  a  charge  of  larceny 
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alleged  to  have  been  conmiitted  on  one  day  is  attempted  to  be  estab- 
lished by  proof  of  another  larceny  committed  on  a  different  day. 
6.  Evidence  of  appellant's  extravagant  habits,  or  of  expenditures  beyond 
hib  salary,  is  incompetent. 

Young  cfc  Trahue,  P.  B.  Muir  and  Henry  Clay,  for  appel- 
lant. 

W.  Hardin,  attorney-general,  and  A,  G.  Caruth,  cominon- 
wealth's  attorney',  for  appellee. 

Judge  Pkyor  delivered  the  opinion  of  the  court. 

The  grand  jury  at  the  April  term,  1883,  of  the  .Tefferson  cir- 
cuit court,  returned  an  indictment  against  the  appellant,  Cope 
J.  Snapp,  containing  two  counts  —  one  for  embezzlement  and 
the  other  for  grand  larceny.  He  was  convicted  of  grand  lar- 
ceny and  has  appealed  to  this  court. 

It  was  alleged  in  the  one  count  that  while  acting  as  clerk  for 
one  David  Ferguson,  back  tax  collector  of  the  city  of  Louis- 
ville, he  had  embezzled  $342.87  of  money  belonging  to  the 
city,  and  in  the  other  that  he  ha*1  feloniously  taken  and 
converted  to  his  own  use  the  same  amount  and  the  same  sum 
of  money,  and  was,  therefore,  guilty  of  grand  larceny.  The 
money  said  to  have  been  the  subject  of  the  larceny  was  paid 
to  the  appellant  by  Clemerson  in  a  check  on  one  of  the  Louis- 
ville banks  in  discharge  of  taxes  due  by  one  Newman,  The 
prosecution  and  the  defense  both  established  the  fact  that  Fer- 
guson was  the  back  tax  collector  for  the  city  from  the  month 
of  April,  1881,  to  December,  1882,  and  it  is  a  fact  conceded, 
that  during  that  period  he  was  a  defaulter  to  the  city  on  ac- 
count of  moneys  collected  in  a  sum  largely  exceeding  §.50,000. 
He  was  indicted  for  embezzlement,  tried  and  convicted  of  the 
offense,  and  finally  released  from  prison  by  executive  interfer- 
ence. 

The  appellant  Snapp  was  the  chief  clerk  and  cashier  of 
Ferguson,  and  from  the  testimony  seems  to  have  had  almost 
the  entire  control  of  the  office  and  the  moneys  collected.  Fer- 
guson received  for  his  services  a  commission  on  the  amount 
collected,  and  employed  Snapp  (the  accused)  as  liis  private 
clerk  out  of  his  own  means,  paying  him  for  his  services  $75 
per  month.  Under  the  law  defining  his  duties  as  back  tax  col- 
lector, Ferguson  was  required  to  settle  his  accounts  with  the 
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city  treasurer  and  pay  over  the  money  collected  by  him  at  the 
end  of  cacli  week,  but  this  he  neglected  to  do,  and  settled  once 
in  two  or  three  weeks. 

The  re|)orts  of  the  treasurer  evidencing  the  amount  of  money 
collected  by  him  were  usualh',  perhaps  always,  made  out  in  the 
handwriting  of  the  accused  and  signed  by  Ferguson. 

There  were  in  the  office  of  Ferguson  two  books,  called  the 
ledger  and  cash  book.  In  the  one  were  inserted  the  names  of 
those  owing  back  taxes  and  the  amount,  also  the  amount  paid 
by  them;  and  in  the  other  was  the  amount  of  cash  received  at 
various  times  from  those  paying  it. 

When  mone}'  was  paid  tickets  were  made  and  placed  with 
the  casli  in  the  cash  drawer,  and  the  money  usually  taken  from 
the  drawer  and  deposited  in  some  one  of  the  banks  to  Fergu- 
son's credit.  The  safe  in  which  the  books  were  kept,  and 
sometimes  the  money,  as  well  as  the  office,  was  furnished  by 
the  city. 

The  appellant  seems  to  have  made  the  deposits  generally, 
and  the  money,  when  required  by  Ferguson,  was  checked  out 
on  his  order  to  be  paid  either  to  the  city  treasurer  or  those 
entitled. 

Ferguson  was  at  the  Hot  Springs  from  May  20,  18S2,  until 
the  10th  of  June  of  the  same  year,  and  during  his  absence  it 
appears  that  one  Newman  was  indebted  to  the  city  for  taxes 
on  his  property  for  the  years  1878,  1879,  1880  and  1881;  for 
the  two  last  years  the  money  was  going  to  the  tax  receiver  of 
the  city  and  not  to  the  back  tax  collector.  The  entire  amount 
of  taxes  due  was  paid  by*  one  Clemerson,  in  a  single  check,  a-^d 
this  check  delivered  to  the  appellant  Snapp,  who  indorsed  it 
and  then  delivered  it  to  the  clerk  of  the  tax  receiver.  The^ 
bank  where  it  was  payable  cashed  the  check,  and  tiie  tax  re- 
ceiver, or  his  clerk,  retained  the  amount  due  him,  and  paid  the 
balance  to  the  appellant  —  that  balance,  $312.88,  belonging  to 
the  back  tax  collector's  office.  All  of  this  sum  Snapp  is 
proven  to  have  accounted  for  e.xcept  $169.15,  the  amount  of 
Newman's  taxes  for  the  year  1879.  This  sum  was  not  entered 
on  the  cash  book  or  accounted  for  bv  Ferguson  in  his  settle- 
ment  with  the  city  treasurer  after  his  return  home,  nor  has  the 
city,  so  far  as  this  record  shows,  ever  received  it. 

The  same  day  Snapp  received  this  money  ($312.88)  he  de- 
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posited  in  bank  to  Ferguson's  credit  $550,  and  claims  to  have 
accounted  to  Ferguson  for  all  the  money  received  by  him. 

There  was  a  plea  of  not  guilty  entered,  and  the  burden  was 
on  the  commonwealth  to  show  a  felonious  taking  of  this  money 
and  its  conversion  by  the  accused  before  he  could  be  convicted 
of  larceny. 

Tlie  failure  of  either  to  account  to  the  city  for  the  money  did 
not  make  either  guilty  of  larceny.  Ferguson's  duty  was  to  ac- 
count to  the  city  treasurer,  and  Snapp's  duty  was  to  account  to 
his  principal,  Ferguson ;  and  while  the  failure  to  account  showed 
the  one  or  the  other,  or  both,  to  have  been  in  default,  still  it 
made  neither  guilty  of  a  felonious  taking  of  the  money  belong- 
ing to  the  city. 

The  prosecution  was  permitted  to  prove,  in  order  to  a  convic- 
tion, that,  during  the  absence  of  Ferguson  in  the  south,  there 
had  been  paid  into  the  office  of  the  back  tax  collector,  at 
various  times  (the  accused  being  in  charge  of  it),  the  sum  of 
$6,000,  and  that  nearly  $2,000  of  that  sum  had  never  reached 
the  city  treasury  or  been  accounted  for  by  Ferguson. 

The  appellant  objected  to  the  introduction  of  this  testimony, 
and  his  objections  were  overruled,  to  which  an  exception  was 
entered. 

The  prosecution,  after  issue  formed  between  the  accused  and 
the  state,  undertook  to  convict  the  appellant  of  larceny  in 
taking  tlie  $342,  amount  paid  him  of  Clemcrson's  check  in  dis- 
charge of  Newman's  tax  bill,  and  the  testimon}'^  was  directed 
to  that  specific  charge.  The  issue  was  then  distinctly  made, 
and  it  devolved  on  the  commonwealth  to  show  an  •unlawful 
taking  of  this  money  from  the  city  hy  the  accused  with  a  felonious 
intent.  Snapp  was  not  an  officer  of  the  city,  and  was  under  no 
obligation  to  account  to  the  city  treasurer,  nor  would  the  latter 
have  recognized  him  as  the  party  with  wliom  he  was  to  make 
these  weekly  settlements. 

It  was  Snapp's  duty  to  account  to  Ferguson,  and  to  no  one 
else.  The  commonwealth  had  traced  the  money  into  the 
hands  of  the  accused,  who  had  the  right  to  collect  it  and  to  pay 
it  over  under  Ferguson's  order.  The  money  was  properly  paid 
over  to  him,  and  he  alone,  during  Ferguson's  absence,  had  the 
right  to  its  custody.  A  conviction  could  not  be  had  under  the 
indictment  for  larceny,  unless  the  jury  believed  from  the  testi- 
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mony  that  the  accused  had  taken  this  particular  money,  or  a 
part  of  xUfi'om  the  city  of  Louisville,  with  the  felonious  intent 
of  depriving  the  city  of  its  use.  The  money  had  been  received 
without  fraud,  and  as  a  matter  of  right,  and  in  such  a  case,  al- 
though he  may  have  the  animus furandl  afterwards  and  con- 
vert it  to  his  own  use,  he  is  not  guilty  of  larceny. 

There  is  no  testimony  in  this  case  showing  any  felonious 
taking  after  the  money  had  been  lawfully  received  by  the  ac- 
cused, unless  the  jury  may  infer  a  subsequent  felonious  taking 
from  the  previous  conduct  and  history  of  the  accused.  The 
presumption  in  favor  of  the  accused  is,  that  he  accounted  to 
Ferguson  for  this  money,  and  this  presumption  of  innocence 
continues  until  facts  establishing  guilt  appear,  and  when  a  fail- 
ure to  account  is  shown  it  does  not  constitute  the  crime  of 
larceny.  If  this  money  had  been  deposited  with  the  city  treas- 
urer and  then  abstracted  by  the  accused,  he  would  be  guilty 
of  larceny,  or,  if  paid  over  to  Ferguson  and  by  him  deposited 
in  his  safe  in  his  office,  or  by  the  appellant  as  his  clerk,  and  the 
latter  had  then  taken  it  with  a  felonious  intent,  he  would  be 
guilty  of  the  offense  of  larceny  from  Ferguson,  but  not  from 
the  city. 

Neither  state  of  case  is  presented  by  the  facts  of  this  rec- 
ord, and  the  jury  were  permitted  to  infer  the  commission  of 
the  offense  from  testimony  introduced  by  the  prosecution, 
showing  that  other  sums  of  money  had  been  unaccounted  for 
by  Ferguson  that  had  been  collected  by  Snapp  in  Ferguson's 
absence,  and  although  the  accused  came  into  possession  of  the 
money  lawfully,  Uiere  was  a  subsequent  felonious  taking  that 
constituted  the  offense  of  larceny.  The  corptis  delicti  had  not 
boen  established,  but  the  }\xvy  were  in  effect  told,  or  were  per^ 
mitted  by  the  introduction  of  this  testimony,  to  convict  the 
accused  of  the  larceny  of  $109,  not  because  the  offense  had 
been  proven,  but  for  the  reason  that  during  the  period  of  two 
months  his  principal  (not  the  accused)  had  failed  to  account  to 
the  city  of  Louisville  for  near  $2,000. 

"Where  several  felonies  are  parts  of  the  same  transaction,  evi- 
dence of  all  is  admissible  on  the  trial  of  an  indictment  for  any 
of  them.    Russell  on  Crnnes,  vol.  3,  p.  283. 

This  rule,  however,  does  not  apply  to  a  case  like  this,  where 
a  charge  of  larceny  alleged  to  have  been  committed  on  one  day 
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is  attempted  to  be  established  by  proof  of  another  larceny  com- 
mitted on  a  different  day,  although  from  the  same  party  and 
under  the  same  employment.    Three  indictments  were  pending 
against  tlie  same  i)arty  for  setting  fire  to  three  ricks  belonging 
to  three  different  persons.    It  appears  that  the  ricks  were  in 
sigliL  of  each  other,  and  were  set  on  fire  the  one  after  the 
other,  and  it  was  held  that  the  whole  was  one  continued  offense. 
Or,  in  an  mdictment  for  arson  containing  five  counts  for  setting 
fire  to  five  different  houses  which  were  all  in  one  row,  and  the 
fire  from  the  one  communicated  to  all  the  others,  it  was  hold 
to  be  one  offense.     In  this  case  testimony  has  been  introducet' 
of  independent  and  distinct  offenses  or  appropriations  of  monc 
for  the  purpose  of  showmg  that  a  lawful  possession  has  hecome 
tortious.     Such  a  ruling  cannot  be  sustained  upon  principle  or 
by  authority.     "  The  facts  proven  must  be  strictly  relevant," 
says  Russell,  "  to  the  particular  charge,  and  have  no  reference 
to  any  conduct  of  the  prisoner  unconnected  with  the  charge." 
For  this  reason  the  general  character  of  the  accused, —  his  dis- 
position to  commit  crime, —  cannot  be  introduced  by  the  prose- 
cution for  the  purposes  of  conviction ;  and  if  not,  we  see  no 
reason  why,  on  a  trial  for  larceny  where  the  felonious  taking  is 
denied,  the  fact  may  be  established  by  proof  that  the  accused 
committed  another  larceny  about  the  same  time,  or  a  series  of 
such  offenses  similar  in  their  character.  When  it  becomes  neces- 
sary to  show  guilty  knowledge,  or  the  intent  with  which  the  act 
was  done,  such  evidence  is  admissible. 

In  an  indictment  for  murder,  former  threats  between  the 
parties  may  be  shown  to  establish  malice,  or  where  one  is 
charged  with  making  a  fraudulent  entry,  the  fact  of  the  entry 
alone  is  not  sufficient  evidence  of  fraud,  and  therefore  the  in- 
tent must  be  shown  by  the  commonwealth,  and  it  is  competent 
to  show  other  false  entries  with  a  view  of  showing  the  intent 
with  which  the  false  entry  was  made.  One  is  charged  with 
passing  a  counterfeit  bill,  knowing  it  to  be  counterfeit;  the 
scienter  may  be  established  by  showing  the  passing  of  similar 
bills,  and  his  knowledge  that  they  were  counterfeit.  So,  in 
an  indictment  for  poisoning,  proof  maybe  introduced  showing 
that  the  accused  knew  it  was  poison,  and  its  effect,  by  having 
administered  the  same  drug  to  others. 

An  attempt  to  obtain  money  under  false  pretenses  by  pledg- 
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ing  worthless  |)roi)city  as  valuable,  representing  tliat  a  brass 
rln<^  is  gold;  the  fact  of  attempting  to  pass  and  disposing  of 
such  spurious  jewelry  to  others  may  be  shown  to  establish  the 
intent  or  knowledge  of  the  [tarty.  "  It  may  be  laid  down  as  a 
<reneial  principle,  says  the  learned  judge  below,  supported  by 
roason  and  authority,  that  when  there  is  a  question  whether  an 
act  was  accidental  or  intentional,  the  fact  tliat  such  act  formed 
a  part  of  simihir  occurrences,  in  each  of  which  the  person  doing 
the  act  was  concerned,  is  deemed  relevant."  Such  evidence  is 
admitted  for  the  reason  that  the  intent  or  scienter  cannot  bo 
established  without  it;  but  the  rule  has  never  been  carried  so 
far  as  to  admit  evidence  against  the  accused  of  an  independent 
larceny,  although  of  the  same  character,  for  the  purpose  of 
convicting  the  party  of  the  larceny  for  which  he  is  being  tried. 
Besides,  wliat  does  this  evidence  establish  if  competent?  It 
sliows  that  Ferguson  failed  to  account  to  the  city  for  various 
sums  of  money  while  Snapp  was  his  clerk,  and  some  of  it,  or 
all  of  it,  collected  by  Snapp  when  Ferguson  was  absent.  This 
is  no  evidence  of  a  felonious  taking  by  Snapp  when  the  only 
evidence  introduced  against  him  establishing  the  coqfim  is,  that 
he  received  the  money  lawfully.  It  may  be  and  is  evidence 
conducing  to  show  that  one  or  the  other  (Ferguson  or  Snapp) 
appropriated  the  money  to  their  own  use,  but  it  is  not  evidence 
of  a  subsecpient  felonious  taking  of  $342  that  makes  Snapp 
guilty  of  larceny.  The  corpus  delicti  in  this  case  was  not  estab- 
lished by  the  proof  that  he  obtained  the  money  lawfully,  be- 
vVuse.  having  obtained  it  rightfully,  if  he  had  expended  it  the 
next  moment,  he  is  not  guilty  of  larcen3\ 

It  is  no  case  for  proof  as  to  the  unlawful  intent;  for  when 
established,  conceding  that  he  appropriated  it  to  his  own  usq, 
he  is  civilly  and  not  criminally  responsible. 

This  proof  has  gone  to  the  jury  not  only  to  show  that  he 
intended  to  dispose  of  it  for  his  own  use  when  he  received  it, 
but  to  show,  in  addition,  a  subsequent  felonious  taking. 

In  an  indictment  for  stealing  pork,  a  bowl,  some  knives,  and 
a  loaf  of  bread,  it  appeared  that  the  accused  entered  a  shop 
and  ran  away  with  the  pork,  and  in  a  few  minutes  retui-ned 
and  placed  the  pork  in  a  bowl  which  contained  the  knives,  and 
took  away  the  whole  together,  and  in  half  an  hour  returned 
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and  took  the  bread;  it  was  held  that  taking  the  brend  was  a 
distinct  offense,  and  could  not  be  given  in  evidence  under  the 
indictment.  "  Generally  speaking,  it  is  not  competent  to  a  prose- 
cutor to  prove  a  man  guilty  of  one  felony  by  proving  him 
guilty  of  another  unconnected  felony;  but  where  several  felo- 
nies are  connected  together  and  form  part  of  the  entire  trans- 
action, the  one  is  evidence  to  show  the  character  of  the  other." 
Russell  on  Crimes,  p.  280. 

In  this  case  the  failure  of  Ferguson  to  account  for  the  moneys 
paid  to  Snapp  at  various  times  while  he  was  absent,  although 
not  shown  to  be  larceny  by  Snapp  or  Ferguson,  is  perm'r,ted  to 
go  to  the  jury  to  establish  that  a  failure  to  account  m  a  single 
instance  does  constitute  larceny,  or  is  a  fact  from  which  the 
jury  may  infer  the  commission  of  the  particular  crime. 

In  the  case  of  The  State  v.  Goety  tfc  Martin^  31  Mo.,  the 
defendants  were  indicted  for  larceny  of  jewelry  from  the  store 
of  Jaccard  in  St.  Louis.  The  defense  was  that  the  property 
was  taken  by  their  children  unknown  to  them,  and  that  they 
were  of  good  character. 

The  state  then  introduced  evidence  that  on  the  same  day  and 
abont  the  same  hour  the  defendants  had  stolen  articles  from 
the  stores  of  others  in  the  vicinity  of  Jaccard's  store.  The 
evidence  was  held  incompetent,  the  court  saying:  "  We  have 
been  unable  to  find  any  reported  case  in  which,  upon  a  trial  for 
larceny,  evidence  of  another  and  distinct  larceny  was  admitted 
to  establish  the  one  charged  in  the  indictment." 

If  there  was  a  taking  of  this  money  from  the  city  without 
right  or  authority,  no  evidence  on  the  part  of  the  common- 
wealth of  the  intent  was  necessary.  If  the  acuused  took  from 
the  possession  of  the  city,  or  Ferguson,  the  money  of  either 
and  appropriated  it  to  his  own  use,  the  law  will  imply  the  in- 
tent. If  he  did  what  is  charged,  the  criminal  intent  necessary 
to  constitute  the  offense  accompanied  the  act. 

Such  an  act  would  be  neither  innocent  nor  lawful,  but  unlaw- 
ful, and  the  burden  would  rest  on  the  accused  to  excuse  himself 
from  the  criminal  intent  that  necessarily  arises  from  the  com- 
mission of  such  an  act.  Lord  Mansfield  says:  "When  an  act 
in  itself  indifferent  becomes  criminal  if  done  with  a  particular 
intent,  then  the  intent  must  be  proved  and  found,  but  when  the 
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act  is  unlawful  the  proof  of  justification  or  excuse  lies  with  the 
defendant,  and  in  case  of  failure  then  the  law  implies  criminal 
intent." 

The  testimony  objected  to  being  incompetent,  the  objections 
should  have  been  sustained. 

It  further  api)ears  from  the  indictment  and  the  testimony  in 
supjiort  of  it,  that  this  alleged  larceny  was  committed  on  the 
8th  of  June,  18S2,  and  the  prosecution  was  permitted  to  prove 
that  before  the  larceny  is  alleged  to  have  been  committed  the 
accused  was  of  extravagant  habits, —  his  mode  of  living;  the 
expenditure  of  a  much  larger  sum  of  money  each  month  or 
year  than  his  monthly  or  yearly  salary, —  all  facts  transpiring 
before  the  commission  of  the  offense. 

All  this  was  allowed  to  show  the  inducement  for  the  wrongful 
appropriation  of  the  money.  This  was  clearly  incompetent. 
His  habits  and  mode  of  life  prior  to  the  Sth  of  June,  1SS2,  had 
no  connection  with  the  commission  of  tli  offense  with  which 
he  stood  charged.  Such  evidence  would  tloubtless  be  compe- 
tent in  a  case  where  a  party  was  indicted  for  robbery  from  the 
person,  or  larceny  of  money  or  goods,  to  prove  that  immedi- 
ately after  the  offense  the  party  accused,  prior  to  that  time 
being  without  money,  had  in  his  possession  shortly  after  large 
sums  of  money,  and  was  using  it  lavishly  on  himself  or  family. 
Such  a  link  in  the  chain  of  circumstances  might  be  properly 
introduced,  but  his  extravagant  habits  prior  to  the  time  of  the 
commission  of  the  offense,  it  seems  to  us,  cannot  be  admitted 
under  any  recognized  rule  of  evidence,  and  therefore  the  court 
erred  in  permitting  it  to  go  to  the  jury. 

After  the  testimony  had  been  heard  on  both  sides,  counsel 
for  appellant  asked  the  court  to  say  to  the  jury  that  if  the  ac- 
cused had  accounted  to  Ferguson  for  the  money,  they  should 
acquit  him.  If  a  conviction  could  have  been  had  on  the  theory 
of  the  prosecution,  this  instruction,  in  a  modified  form,  should 
have  been  given. 

The  accused  wr.s  under  no  obligation  to  account  to  the  city, 
but  was  compelled  to  account  to  Ferguson.  If,  therefore,  he, 
in  good  faith,  accounted  to  Ferguson,  he  was  entitled  to  an 
acquittal. 

There  was  proof  conducing  to  show  that  he  had  accounted 
for  all  the  money  collected  by  him  during  Ferguson's  absence 
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but  five  or  six  liuiulred  dollars,  and  the  jury  might  well  have 
concluded  that  in  making  the  account  he  had  included  the 
amount  collected  of  Xewnian. 

While  Ferguson  was  collecting  this  money  as  a  public  oflicer 
for  the  use  of  the  city,  the  city  was  not  entitle<l  to  the  identi- 
cal money.  Tie  had  the  right  to  deposit  it  wherevei-  he  saw 
proper,  or  to  retain  it  in  his  own  custody,  and  all  the  city  had 
the  right  to  demand  of  Ferguson  was  to  pay  over  the  amount 
collected  by  him.  and  Ferguson  had  the  right  to  e.xact  an  ac- 
count from  his  clerk,  and  it  was  his  «luty  to  make  it  and  to 
pay  to  Ferguson  the  money  ho,  as  clerk,  hatl  collected. 

If  the  money  had  been  taken  from  the  drawer  in  Fergu- 
son's office,  o;  the  safe,  it  was  a  theft  from  Ferguson,  and  the 
latter  was  liable  to  the  city  on  his  bond  for  the  loss. 

This  was  not  the  final  de|)ository  of  the  city's  money  kept 
by  its  agent  or  treasurer  in  the  vaults  of  the  city,  and  who  is 
responsible  only  for  that  diligence  that  a  prudent  and  careful 
custodian  of  the  money  should  exercise,  and  if  the  iMirirlar 
should  enter  and  take  the  money  the  city  must  bear  the  loss, 
and  not  the  treasurer,  when  not  lost  by  his  neglect.  Ferguson 
was  only  a  tax  collector,  and  no  distinction  exists  between  liini 
in  this  regard  and  the  sheriff  or  his  deputy  who  collects  the 
countv  lew  and  the  state  revenue.  It  will  not  be  argued  that 
a  slieriff  may  be  indicted  for  larceny  from  the  state  or  county 
when  he  fails  to  account  for  the  revenue  collected  by  hiiu,  and 
when  collected,  if  stolen  from  his  possession  or  from  tlie  safe 
in  his  oHlce,  whether  furnished  or  not  by  the  county  or  state, 
he  is  liable  for  the  loss.  The  thief  steals  from  the  sherilf  and 
not  from  the  state  or  county;  and  even  if  the  accused  was 
guilty  of  larceny,  it  was  a  taking  from  Ferguson  and  not  from 
the  city.  Ferguson  could  not  be  guilty  of  larceny  by  taking 
the  money,  and,  having  the  right  to  its  custody,  an  accounting 
to  him  by  the  accused  entitled  the  latter  to  an  acquittal.  Un- 
der 24  and  25  Victoria  it  was  ))rovided :  "  Whoever  being  the 
bailee  of  any  chattel,  money  or  valuable  security,  shall  fraudu- 
lently convert  the  same  to  his  own  use,  shall  be  guilty  of  lar- 
ceny." 

Under  the  statute  the  prisoner  was  indicted  charged  as 
bailee  with  stealing  the  money  in  his  custody  belonging  to  a 
society.    Mills,  justice,  said:  "The  prisoner  is  charged  with 
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larceny  us  b.aileo,  but  he  was  the  acting  treasurer,  and  as  such 
it  was  his  (hity  to  deposit  or  invest  the  money  recc'ved,  and  he 
was  not  rociiiired  to  pay  over  the  specific  coin  that  Ccjme  to  his 
hands,  wliicii  is  essential  to  a  bailment.  2  Russell  'jn  Crimes, 
p.  247.  Tliis  case  is  cited  to  show  that  Ferguson  was  not  a  mere 
bailee,  and  required  to  pay  over  the  identical  money  received 
by  him  from  the  tax  payer,  and  therefore  a  felonious  taking  of 
the  money  from  liim  or  his  office  is  a  theft  from  Ferguson. 

In  this  still e  we  find  various  statutes  enacted  with  reference 
to  officers  of  corporations  who  are  intrusted  with  the  custody 
of  funds  of  the  corporation,  making  them  criminally  liable  for 
(lisposinf;  of  such  funds  for  their  own  use.  Also  enactments 
making  any  one  guilty  of  embezzlement  who  fraudulently  mis- 
applies funds  belonging  to  or  for  the  use  of  the  state.  Whether 
the  case  of  a  tax  collector  comes  within  any  of  the  provisions 
of  these  statutes  is  not  necessary  to  be  determined,  but  it  is 
manifest  they  were  enacted  so  as  to  punish  those  who  otherwise, 
under  tlie  rule  of  the  common  law,  would  only  be  guilty  of  a 
breach  of  trust  in  using  such  moneys  when  under  their  custody 
and  control. 

Tlie  jury  were  the  triers  of  the  fact  as  to  the  guilt  of  the 
accused,  but  having  returned  a  verdict  based  on  incompetent 
testimony,  it  is  tlie  duty  of  this  court  to  reverse  the  judgment 
of  conviction. 

The  accused  has  been  convicted  of  larceny  when  the  money 
alleged  to  have  been  wrongfully  appropriated  came  rightfully 
into  his  possession,  and  when  the  evidence  is  excluded  that  has 
no  relevancy  to  the  issue  made  there  is  no  case  of  larceny 
against  him. 

Judgment  reversed,  and  cause  remanded  for  proceedings ' 
consistent  with  this  opinion. 

Note.— When  evidence  of  other  offenses  is  admissible.  See  Swan  v.  Com- 
momcealth,  4  Am.  Cr.  R.,  188,  and  note;  also,  State  v,  Kepper,  5  Am.  Cr. 
R.,  594. 

Vol.  VI— 18 


f,'>  I 


m 


^i 


•  >ii 


'rrJ;] 


ll'r^iM 


I 


>   ~t 


!•(' 


r 

'i^ 

t, 

>  t 

i 

'mI 

U 

1 

1:    If 

1 

194 


AMERICAN  CRIMINAL  REPORTa 


People  v.  Mukphy. 


(101  N.  Y.,  126.) 

Evidence:  Ahori ion  —  Privileged  communicationn—  After  declarations  no 

part  of  rt's  genta',. 

1.  EVIPKNCE  —  PBIVILKOED    COMMUNICATIONS  —  DeCLAKATION     TO    PHY- 

SICIAN.—Where  a  physician  ia  sent  to  a  ])risoner  after  a  crime  lias  been 
conimittod,  and  she  accepts  his  servit-es  ])rofoHsionally,  (lisclosures 
made  by  lier  to  him  are  privileged  communications,  and  this  rule  ai>- 
plies  to  nil  actions,  civil  or  criminal. 

2.  Opinion  deduced  from  piuvileoed  communications.—  Tiu;  opinion  of 

such  i)hysician  as  to  whether  an  abortion  lias  been  committed,  founded 
partly  on  such  statements,  is  also  inadmissible. 
8.  Declarations  narrative  op  a  past  occurrence.— Although  the  pria- 
oner  was  a  party  to  the  crime  (abortion),  and  relatively  to  it  waa 
an  accomplice  of  the  accused,  and,  so  to  speak,  a  co-conspirator  with 
him,  yet  her  declarations,  narrative  of  a  past  oei-urrenco,  and  consti- 
tuting no  part  of  the  res  geatce,  were  not  admissible. 

Horace  L.  Bennett,  for  appellant. 

Joseph  W.  Taylor,  district  attorney,  for  respondent. 

FiNcn,  J.  We  are  of  opinion  that  section  834  of  the  Code 
of  Civil  Procedure  is  applicable  to  criminal  actions,  and  tliat 
whatever  possible  doubt  may  have  attended  the  question  is 
fairly  dispelled  by  section  392  of  the  Code  of  Criminal  Pro- 
cedure. The  confidential  character  of  disclosures  by  a  patient 
to  his  attending  physician  was  established  before  the  code  by 
statute,  and  in  terms  which,  beyond  reasonable  question,  ap- 
plied to  all  actions,  whether  civil  or  criminal.  3  R.  S.  (^Ctli 
ed.),  671,  §  119;  People  v.  Stout,  3  Park.  Crim.  R.,  070.  That 
statute  was  substantially  incorporated  into  the  Civil  Code  in 
language  broad  enough  to  justify  the  same  general  application 
as  that  which  characterized  the  older  statute ;  and  the  further 
provision  of  the  Code  of  Criminal  Procedure  already  referred 
to  seems  to  us  intended  to  settle  the  question.  No  doubt  upon 
that  subject  was  intimated  in  Pierson  v.  People,  79  N.  Y.,  424; 
but  in  that  decision  the  statute  was  construed,  and  we  held  it 
did  not  cover  a  case  where  it  was  invoked  solely  for  the  pro- 
tection of  a  criminal,  and  not  at  all  for  the  benefit  of  the 
patient,  and  where  the  latter  was  dead,  so  that  an  express 
waiver  of  the  privilege  had  becor.ie  impossible.    The  present 
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is  a  different  case.  Hero  the  patient  was  living,  and  the  dis- 
closure which  tended  to  convict  the  prisoner  inevitably  tended 
to  convict  her  of  a  crime,  or  cast  discredit  and  disgrace  upon 
her.  We  have  no  doubt  upon  the  evidence  that  between  her 
and  the  witness  whose  disclosure  was  resisted  there  was  estab- 
lished the  relation  of  physician  and  patient.  Although  ho  was 
selected  by  the  public  prosecutor  and  sent  by  him,  yet  she  ac- 
cepted his  services  in  his  professional  character,  and  ho  ren- 
dered them  in  the  same  character.  She  was  at  liijorty  to 
refuse,  and  might  have  declined  his  assistance ;  but  when  sho 
accepted  it  sho  had  a  right  to  deem  him  her  physician,  and 
treat  him  accordingly.  It  follows  that  the  exception  to  his  dis- 
closure of  what  ho  learned  while  thus  in  professional  attend- 
ance was  well  taken. 

But  if  his  evidence  had  been  admissible  as  being  competent, 
another  error  was  committed.  lie  was  sent  to  the  |)atient 
after  the  crime  was  complete,  when  the  abortion  had  boon  ac- 
complished, and  the  patient  was  merely  suffering  tho  physical 
consequences  of  the  act.  Although  sho  herself  was  a  party  to 
that  crime,  and  relatively  to  it  was  an  accomplice  of  tho  ac- 
cused, and,  so  to  speak,  a  coconspirator  with  him,  yet  her  dec- 
larations narrative  of  a  past  occurrence,  and  constituting  no 
part  of  the  res  <jest(B,  wore  not  admissible.  These  declarations 
were  excluded  by  the  court  upon  tho  objection  of  the  accused, 
and  properly  excluded;  but,  notwithstanding,  the  attending 
physician  was  allowed  to  express  his  opinion  as  a  medical  ex- 
pert that  an  abortion  had  been  produced,  founding  that  opin- 
ion not  only  upon  what  he  observed  of  tho  physical  condition  of 
the  woman,  but  upon  all  her  statements,  and  upon  tho  history 
of  the  case  as  derived  from  her.  Tho  opinion  of  the  general 
terra  concedes  the  error  of  such  evidence,  but  insists  that  the 
opinion  was  founded  upon  her  statements  merely  of  tho  "  lo- 
cality of  the  pain,  tho  condition  of  tho  injured  parts,  and  so 
on."  We  understand  what  occurred  differently.  When  the 
witness  was  first  asked  his  opinion  whether  tho  birth  occurred 
from  natural  or  artificial  causes,  ho  inquired  whether,  in  giving 
his  answer,  ho  would  be  allowed  to  consider  tho  clinical  history 
of  the  case  as  he  got  it  from  the  girl's  statement,  to  which  the 
prosecutor  replied :  "Certainly;  I  ask  the  question  upon  the 
whole  history  of  tho  case,  as  you  learned  it  from  her,  as  w^ell 
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as  from  the  examination."  To  this  the  prisoner  objected.  Tlie 
court  (lid  not  at  once  pass  on  the  objection,  but  suggested  that 
the  physician  answer  lirst  from  his  observation  alone,  lie  did 
so  answer,  and  said:  "From  my  physical  examination  of  the 
woman  and  the  fa3tus  it  would  load  me  to  believe  that  an  abor- 
tion ha^  been  induced;"  and  then  added,  as  a  reason,  that  nat- 
ural miscarriages  were  not  likely  to  occur  at  that  stage  of 
pregnancy  with  the  frequency  of  earlier  stages.  How  weak 
this  evidence  was  upon  the  vital  point  -whether  the  miscarriage 
arose  from  natural  or  artificial  causes  was  made  apparent  on 
the  cross-examination,  where,  in  answer  to  the  distinct  question 
"  whether  or  not,  from  such  physical  examination  as  you  de- 
scribe you  made  there,  is  it  possible,  as  a  matter  of  medical 
knowledge,  science,  and  exi)ei'ience,  to  say  that  a  miscarriage 
had  been  produced,"  the  witness  felt  constrained  to  answer, 
"No,  sir." 

The  prosecutor,  apparently  feeling  the  need  of  adding  some 
decisive  force  to  the  opinion,  followed  his  first  inquiry  with 
this  question:  "On  the  personal  examination  tliatyou  made  of 
the  woman  and  the  foetus,  and  the  history'  of  the  case  as  you 
got  it  fi'om  her,  what  do  you  say  now  as  to  whether  or  not 
there  had  been  an  abortion,  brouglit  about  by  artificial  means?'' 
To  this  question  the  prisoner's  counsel  objected,  as  calling  for 
hearsay  and  a  privileged  communication,  and  on  the  further 
ground  that  it  involved  "the  history  of  the  case,"  which  had 
not  been  disclosed.  The  district  attorney  otfered  to  disclose  it, 
and  p»  t  the  question,  "  what  the  girl  said,"  which  was  objected 
to  and  excluded.  Thereupon  the  court  overruled  the  objec- 
tion, and  the  witness  answered :  "  I  say  an  abortion  had  been 
produced."  It  is  not  possible  on  this  state  of  fa'ts  to  say  justly 
that  by  the  history  of  the  case  and  the  girl's  statement  was 
meant  onl}'  her  complaints  of  present  i)ain  and  suil'ering. 
Nothing  of  the  kind  was  suggested,  or  pretended,  or  could  have 
been  understood,  by  court  or  witness  or.  jury.  Indeed,  on  cross- 
examination,  the  witness  described  what  he  meant  by  the  "clin- 
ical history  of  the  case,"  saying :  "  I  wrote  down  part  of  her 
statement,  and  testified  to  it  in  the  police  court,  and  that  in- 
cluded how  she  came  there,  and  what  happened  since  she  came 
to  that  house."  So  that  the  opinion  of  the  expert  that  a  crime 
had  been  committed,  founded  upon  the  narrative  of  the  woman 
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of  previous  facts,  which  narrative  was  itself  inadmissible? 
and  rcmainod  undisclosed,  was  given  to  the  jury.  Necessarily 
it  carried  with  it  daniagin<^  inferenc(3s  of  what  that  narrative 
in  fact  was,  and  drove  tiie  accused  to  the  alternative  of  omit- 
ting all  cross-examination  as  to  the  concealed  basis  of  the  opin- 
ion, or  adinitting  inadmissible  evidence. 

"We  think  there  was  error  for  which  the  judgment  should  be 
reversed,  and  a  new  trial  granted,  and  tlie  proceedmgs  remit- 
ted to  the  court  of  sessions  of  Monroe  county  for  that  purpose. 

Jadginent  reversed. 
(All  concur.) 
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SMrrH  V.  The  State. 

(64  Md.,  25.) 

Evidence  :  Cross-examination, 

Questions  tending  to  deqkade  witness,  how  far  admissible.— In  a 
trial  for  murder,  a  witness  for  defense  was  asked  on  cross-exami- 
nation this  question:  "  State  if  you  have  ever  been  confined  in  Balti- 
more city  jail?  "  The  counsel  for  the  prisoner  objected,  but  the  court 
overruled  the  objection  and  allowed  the  question.  But  the  court 
instructed  the  witness  that  she  •  is  not  obliged  to  answer  the  ques- 
tion, and  she  thereupon  refused  to  answer.     Held: 

1st.  Tliat  in  notifying  the  witness  that  she  was  not  obliged  to  an- 
swer the  court  was  as  liberal  to  her  and  to  the  accused  as  anyrecognized 
rule  could  recjuire. 

2d.  That  there  was  no  error  in  allowing  the  question  to  be  put. 

Appeal  from  th.}  Circuit  Court  for  Howard  County. 
The  cause  was  submitted  to  Alvey,  C.  J.,  Yellott,  Stone, 
Kobinson,  Irving,  Ritchie  and  Bryan,  JJ. 

Edwin  Linthicuin,  iSi/dnei/  Hall  and  Thomas  C.  liuddell,  for 
the  appellant. 

Jos.  I).  Marjuire  and  Charles  B.  lioherts,  attorney-general, 
for  the  appellee. 

Irving,  J.,  delivered  the  opinion  of  the  court. 

Upon  the  trial  of  this  appellant  for  murder,  a  witness  for 
the  defense  was  asked  on  cross-examination  this  question: 
"State  if  you  have  ever  been  confined  in  the  Haltimoro  city 
jail?"    The  counsel  for  the  jtrisoner  objected,  but  the  court 
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overruled  the  objection,  and  allowed  the  question;  but  the 
court  instructed  the  witness  that  she  was  not  obliged  to 
answer  the  question.  The  witness  did  refuse  to  answer,  anu 
the  counsel  for  the  defense  excepted  because  the  question  was 
allowed  to  be  put.  Whether  the  circuit  court  was  right  in  so 
ruling  is  the  sole  question  for  our  decision. 

The  subject  has  been  much  discussed  in  the  books,  and  niuiiy 
conflicting  decisions  have  been  made;  and  many  judges  have 
gone  further  than  the  court  did  in  this  instance,  and  have  re- 
quired an  answer  unless  it  was  made  clearly  to  appoar  tiiat 
the  answer  would  subject  the  i)arty  to  danger  of  prosecution, 
or  be  a  possible  link  in  the  evidence  against  him.  The  theory 
upon  which  such  inquiry  has  been  allowed  is,  that  the  credi- 
bility of  a  witness  is  always  in  issue,  and  therefore  anythiu!,' 
which  will  tend  to  throw  lig'ht  upon  his  character  in  that  re- 
gard may  always  be  inquired  into.  In  Cundell  v.  Pratt,  1 
Moody  &  Malkin,  108,  Best,  C.  J.,  said  he  should  always  "  pro- 
tect witnesses  from  questions  the  answers  to  which  would  ex- 
pose them  to  punishment;  but  if  they  were  protected  beyond 
this,  from  questions  that  tended  to  degrade  them,  many  an  in- 
nocent man  would  unjustly  suffer."  In  Jieal  v.  The  Peopl,',  4'2 
N.  y.,  270,  the  court  said  their  conclusion  was  ''that  a  witness 
upon  cross-examination  may  be  asked  whetlier  ho  has  been  in 
jail,  the  penitentiary  or  the  state  ])i'ison,  or  any  other  plaee 
that  would  tend  to  impair  his  credibility,  and  how  much  of  his 
life  he  had  passed  in  such  places.  AVlien  the  inquiry  is  eon- 
lined  as  to  whether  he  has  been  convicted,  and  of  what,  a  dif- 
ferent rule  may  perhaps  apply.  This  involves  questions  as  to 
the  jurisdiction  and  proceedings  of  a  court  of  which  the  wit- 
ness may  not  be  couq)etent  to  speak."  The  court  added  tliat 
this  latter  was  the  point  involved  in  Griswold  v.  Newmmb,  24 
N.  Y.,  298,  which  was  relied  on  by  the  appellant  here.  It  is 
thus  distinguished  in  princii)le,  and  does  not  apply  to  this  case. 
In  Ileal  v.  The  Peojde,  the  court  said,  ''  the  extent  of  the  cross- 
examination  of  this  character  is  somewluit  in  tiie  discretion  of 
the  court,  and  must  necessarily  be  so  to  prevent  abuse."  If 
this  wore  not  so,  the  whole  range  of  a  man's  life  might  be 
traversed,  and  the  possibility  of  reformation  and  restoration  to 
respectability  and  credibility  would  be  excluded.  If  the  wit- 
ness desires  protection  from  an  unwarrantably  prejudicial  in- 
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ference  from  the  fact  inquired  about, lie  can  explain;  and  even 
if  it  be  a  conviction  in  another  state,  put  in  evidence  to  aflFect 
his  creilibility,  he  may  explain  the  circumstances  of  that  con- 
viction. AVHiarton,  Cr.  Ev.,  sec.  474,  and  note,  and  sees.  489 
and  5*J0.  In  section  474  it  is  said,  "  the  tendency  now  is,  if 
the  question  bo  given  for  the  purpose  of  honestly  discrediting, 
to  require  an  answer."  In  the  leading  case  of  I^/'ost  v.  HoUo- 
waij,  cited  by  Wharton,  in  section  474,  Lord  EUenborough 
compelled  an  answer  to  a  question  whether  the  witness  "  had 
been  confined  in  jail  for  theft."  The  only  question  before  us 
is  whether  the  question  may  be  asked,  and  not  whether  an- 
swer may  be  compelled,  and  we  have  only  referred  to  that  case 
to  show  how  much  further  some  courts  have  gone  than  was 
done  in  this  case.  There  are  two  cases  in  4  Espinasse,  N.  P.  C, 
which  countenance  the  exclusion  of  the  question.  Hex  v. 
Lewis,  2:i5,  and  Machride  v.  Maebrlde,  242 ;  but  they  do  not 
seem  to  have  been  much  followed;  and  Mr.  Phillips,  in  the 
first  volume  of  his  work  on  Evidence,  pages  2S2  and  283  (4 
Am.  ed.  from  7th  Eng.  ed.),  says  there  are  very  many  other 
cases  wherein  such  questions  have  been  allowed;  and  in  the 
note  on  the  ])ages  cited,  the  cases  of  12e,c  v.  Lewis  and  Machride 
V,  Machride  are  commented  on,  as  being  cases  where  the  wit- 
ness was  protected  from  danger  and  unnecessary  degradation 
only.  Whether  this  was  so  or  not,  the  current  of  decision  is 
the  other  way,  and  the  same  author  says,  "  the  common  prac- 
tice of  courts  before  most  approved  judges  will  abundantly 
furnish  instances  of  such  questions  being  asked,  and  not  being 
disallowed  as  contrary  to  rules  of  law;  and  it  is  dillicult  to  see 
how  such  a  question  can  be  properly  deemed  illegal,  when,  if 
the  witness  chooses  to  answer,  his  answer  must  undoubtedly 
be  received  as  evidence." 

Mr.  lloscoe,  in  his  Digest  of  Evidence  at  Nisi  Prius  (12th 
English  ed.),  174,  says  the  weight  of  authority  allows  such 
questions  to  be  put,  and  adds  that  "  the  preponderance  of 
opinion  is  in  favor  of  the  position  that  the  judge  is  to  exercise 
his  discretion  whether  ho  will  grant  the  privilege  (of  declining 
to  answer)  upon  the  bare  claim  of  the  witness,  or  will  investi- 
gate the  claim  by  further  inquiry."  The  witness  is  clearly 
entitled  to  protection,  if  asked  for  by  him,  and  the  court  thmks 
he  is  endangered  or  will  be  unnecessarily  degraded.    In  Green- 
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leaf  on  Ev.,  sec.  451,  this  view  is  maintained,  and  the  same 
general  view  runs  through  all  the  text-books.  In  notifying  the 
witness  in  this  case  that  she  was  not  obliged  to  answer,  the 
court  was  as  liberal  to  the  witness  and  to  the  appellant  as  any 
recognized  rule  could  require.  There  was  certainly  no  error 
in  allowing  the  question  put. 
Rulings  affirmed  and  cause  remanded. 


Crittenden  v.  The  Commonwealth. 

(82  Ky.,  164.) 

Evidence:  Cross-examination. 

1.  No  CROSS-EXAMINATION  AS  TO  COLLATERAL.  FACT. —  It  IS  not  Competent 

to  cross-examine  a  witness  as  to  any  distinct  collateral  fact  not 
brought  out  in  the  exainination-in-chief,  with  the  view  of  impeaching 
his  testimony  by  introducing  other  witnesses  to  contradict  him. 

2.  Same.—  If  a  question  as  to  such  collateral  fact  be  put  to  a  witness  with 

the  intent  to  discredit  his  evidence,  his  answer  must  bo  taken  as  con- 
clusive.    No  evidence  can  be  adduced  afterwards  to  contradict  it. 

Isaac  Caldwelly  M.  Mimdaij,  Kinneij,  and  Muir  d&  Ilai/inan, 
for  appellant. 

P.  W.  Hardin,  attorney-general,  and  A.  G.  Caruth,  coiumott- 
wealth's  attorney,  for  appellee. 

Chief  Justice  Harois  delivered  the  opinion  of  the  court. 

On  the  13th  of  December,  1S82,  the  appellant,  Thos.  Critten- 
den, was  arrested  and  tried  for  a  breach  of  the  peace,  tiie 
deceased,  Kose  Mosby,  a  colored  boy  about  nineteen  ycai's  old, 
then  employed  as  dining-room  servant  by  appcllant'ti  fatlior, 
being  a  witness  against  him.  At  the  trial  Mosby  testified  that 
Young,  with  whom  ap^>ellant  had  the  altercation,  did  not  call 
the  latter  a  wliite  son  of  a  b — h.  Crittenden  thereupon  siiid: 
"  I  will  see  you  later,"  or  "  I  will  see  you  this  evening." 

After  the  trial  was  over  the  partios  soparatetl  and  returned 
to  their  respective  places  near  Anchorage  depot,  Masby  sto[)- 
ping  at  the  house  of  Ellen  Barnett,  a  colored  woman.  Chit- 
tenden went  to  the  depot  and  there  received  an  express 
package  for  his  father  and  carried  it  to  his  house,  where  Harry 
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and  Burnley,  his  brothers,  were  awaiting  dinner.     The  dining- 
room  was  upstairs  and  the  kitchen  below. 

Susan  Johnson,  who  was  introduced  as  a  witness  by  the 
appellant,  testified,  on  direct  examination,  that  when  he  came 
back  from  ^Middletown  (where  the  trial  had  taken  place)  he 
came  into  the  kitclien  "  and  asked  for  Kose  —  if  he  had  come.  I 
said  no,  and  he  asked  me  how  long  it  would  be  before  dinner, 
and  I  said  as  soon  as  Rose  came.  He  went  upstairs  and  came 
down  and  asked  if  Rose  had  come.  Then  he  came  back  again 
and  asked  me  if  Rose  had  come.  And  then  ho  said  to  have 
the  dinner,  that  Harry  would  set  the  table."  She  said  nothing 
about  Crittenden  being  in  a.  ^ood  humor  or  making  any 
threats.  On  cross-examination  she  said :  "  When  I  was  carry- 
ing the  soup  up  I  had  on  Rose's  apron.  I  said  Mr.  Thomas 
came  out  of  the  room  when  I  came  up  the  steps,  I  did  not 
know  whether  he  was  going  to  the  dining-room  or  going  out. 
He  ran  against  me,  and  he  said:  "  Is  that  you,  Rose ?"  and  I 
said  "  Yes."  lie  said  "  excuse  me."  She  was  tlien  asked  if, 
while  the  Crittendens  were  awaiting  dinner,  she  did  not  go 
over  "  to  Ellen  liarnett's  and  take  Rose  Mosby  out  and  tell 
him  not  to  come  back  to  Crittenden's,  that  he  would  be 
killed."  She  answered :  "  No,  sir;  I  did  not  think  he  would  be 
killed.    I  did  not  know." 

She  was  then  asked :  "  Were  you  not,  when  you  went  there, 
in  an  ahirmed  and  disturbed  condition,  and  did  not  3'ou  go 
there  to  warn  him  not  to  come  there?"  Her  answer  was:  ''I 
don't  know  whether  I  was  disturbed  or  not.  After  he  said  he 
was  not  coming,  '  just  told  him  not  to  come." 

Slie  was  asked  substantially  the  same  questions  as  to  an  al- 
leged conversation  with  Nichols,  in  which  she  was  sujiposed  to 
have  related  what  passed  between  her  and  Rose  ]\Iosby  at 
Ellen  I'arnott's.  Her  answer  was:  "I  don't  know  whether  I 
tohl  Henry  (Xichols)  that  or  not." 

The  eonimonwealth,  against  ajipellant's  objections,  was  then 
allowed  to  prove  by  Henry  Xichols,  "that  s!ie  said  she  told 
Rose  not  to  come  there;  that  Mr.  Tommy  was  looking  for 
him  and  looked  mad,  and  she  thought  he  would  be  hurt." 
"That  Mr.  Crittenden  had  come  down  twice  to  look  for  him. 
He  came  into  the  room  wliere  she  was  looking  for  Rose,  and 
he  looked  mad,  and  she  got  excited  and  ran  up  to  ]\[rs.  Rar- 
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nett's  to  tell  him  not  to  come  there."  And  also  by  Ellen  Bar- 
nett,  that  "she  said  she  had  told  Rose  not  to  come  down  there; 
that  Mr.  Tommy  would  shoot  him." 

This  testimony  was  illegal,  because  it  was  an  effort  substan- 
tially, and  in  effect,  as  said  by  this  court  in  C/iainp\s  Cane,  2 
Met.,  2Jr,  to  show  that  the  witness  had  stated,  out  of  court, 
facts  which  she  failed  to  prove  in  court,  and  thus  to  transform 
the  hearsay  testimouy  of  Nichols  and  Barnctt  into  suhsliintive 
evidence  which  did  not  have  the  oath  of  Susan  Jolmsonto 
support  it,  for  she  denied  the  occurrences  as  shaped  by  the  (|ues- 
tions  put  to  her,  and  also  swore  that  she  had  not  iiad  the 
alleged  conversations  with  Nichols  and  Barnett,  who  know 
nothing  personally  of  the  existence  of  the  supposed  facts. 

Section  507,  Civil  Code,  provides  that  "a  witness  may  be 
impeached  by  the  party  against  whom  he  is  produced  .  .  . 
by  showing  that  he  has  made  statements  different  from  his 
present  testimony."  But  the  question  here,  on  this  ))oiiit,  is 
whether  the  alleged  statements  of  Susan  Johnson  are  dill'iTont 
from  her  testimon}'.  There  is  no  necessary  conllict  between 
anything  she  said  on  the  examination  in  chief  and  the  state- 
ments attributed  to  her  by  Nichols  and  Barnett.  If  there  be 
any  conflict  or  difference,  it  was  drawn  out  by  the  cross-exam- 
ination, and  this  should  never  be  allowed  for  the  sole  i)iu'i)ose 
of  contradicting  the  witness  by  statements  maile  elsowhore. 
"A  witness  is  not  to  be  cross-examined  as  to  any  distinct  col- 
lateral fact  for  the  purpose  of  afterward  impeacliing  his  testi- 
mony by  contradicting  him."  Starkie  on  Ev.,  ii'Jl);  Kc!>!"'ihj 
V.  Commonwealth,  li  Bush,  357. 

Instead  of  differing  from  the  tendency  of  her  evidence  they 
rather  accorded  with  it,  and  what  she  did  was  simi)ly  not  to 
testify  to  substantive  facts  which  she  was  supposed  to  know. 
She  failed  to  state  in  court  facts  which,  it  is  said,  she  admitted 
out  of  court,  and  it  was  illegal  to  supply  the  omission  by  hear- 
say testimony.  This  view  is  clearly  sustained  by  the  authority 
cited. 

There  is  another  phase  of  this  alleged  contradictory  evi- 
dence which  renders  it  objectionable.  It  is  this:  Nichols  was 
permitted  to  testify  that  she  told  him  that  she  told  Moshy 
''  she  thoiKjht  he  would  be  hurt;  that  Mr.  Crittenden  had  coine 
down  twice  to  look  for  him."    Her  inference  from  the  facts, 
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as  she  stated  them,  does  .  ot  necessarily  follow,  because  Mosby 
was  tlie  (liniiig-i'oom  boy,  and  by  her  testimony  she  shows  that 
she  was  delaying  dinner  for  Mosby  to  come  and  set  the  table, 
and  that  Crittenden  iinally  said  "  to  have  tlio  dinner,  that 
Harry  would  set  the  tahle.''^  It  was  for  the  jury  to  determino 
from  the  facts  she  detailed,  and  not  from  what  she  thought, 
wiiether  Crittenden  intended  to  kill  Mosby,  or  was  impatient 
for  his  dinner,  and  certainly  the  appellant's  acts  and  words, 
and  not  l:or  thoughts,  furnished  the  medium  for  ascertaining 
his  motives  and  purposes.  Commonwealth  v.  Mooneij,  110 
Mass.,  9!);  Kennedy's  Case,  14  Bush,  358;  15  B.  Mon.,  539. 

In  the  case  of  Loving  v.  Commonwealth,  80  Ky.,  507,  the 
doctrine  of  the  cases  of  Keimedy  and  Champ  is  recognized  and 
applied. 

It  is  claimed  by  counsel  for  the  commonwealth  that  the  evi- 
dence of  Nichols  and  Ellen  Barnett  did  not  prejudice  the  sub- 
stantial rights  of  appellant;  hrst,  because  the  ap[)ellant  is 
clearly  guilty,  and  second,  he  was  only  convicted  of  man- 
slaughter. As  to  the  fii-st  reason,  it  may  be  said  that  the  court 
does  not  try  the  fact  of  the  guilt  or  innocence  of  the  prisoner; 
that  is  for  the  jury,  and  the  jury  alon.e.  And  all  men  are  en- 
titled to  a  fair  and  legal  trial,  and  we  know  of  no  exception  to 
this  rule.  It  is  true  that  the  verdict  of  the  jury  linding  the 
appellant  guilty  of  manslaughter  excludes  the  idea  that  they 
helieved  he  did  the  killing  maliciously,  but  it  does  not  follow 
for  that  reason  that  the  api)ellant.'s  substantial  rights  wore  not 
prejudiced  by  this  evidence,  for  the  question  whether  the  kill- 
ing was  malicious  was  not  tlie  only  issue  in  the  case.  The 
appellant's  plea  of  not  guilty  controverted  the  malice  neces- 
sary to  constitute  murder,  and  presented  the  claim  of  self- 
defense,  which,  if  true,  entitled  him  to  an  acquittal  of  the 
homicide  in  any  degree.  It  will  not  do,  therefore,  to  say  this 
evidence  was  not  prejudicial,  for  that  would  be  to  assume  that 
it  liad  no  bearing  upon  the  plea  of  self-defense,  which  wo  can- 
not concede.  About  the  time  Crittenden  left  the  house  after 
he  ate  his  dinner,  Mosby  came  into  the  kitchen  and  began 
eating,  and  when  asked  by  Susan  Johnson  why  he  did  not  sit 
down  and  eat  his  dinner  as  he  ought  to,  "  he  said  that  he  had 
not  time;  that  Mr.  Thonnis  wanted  to  see  him  and  he  wanted 
to  see  Mr.  Thomas,"  and  then  went  out.     Shortly  afterwards, 
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at  the  depot,  Crittenden  met  him  and  said:  "Are  you  goino 
over  to  the  house  and  wash  the  dishes?"  Mosby  replied: 
"I^o;  I  don't  think  I  will  go  there  any  more,"  and  Crittenden 
said,  "  very  well,"  or  '•  you  won't  ? "  "  very  well,"  aiul  went 
back  to  the  house.  Just  after  he  left,  Mosby  picked  up  a  rock 
and  put  it  in  his  pocket.  Crittenden  was  at  the  house  some 
minutes,  g(;t  his  gun,  loaded  it  with  hird-shot,  saying  lie  was 
gonig  hunting,  there  having  been  some  blackbirds  seen  in  the 
neighborhood  shortly  before  that  time.  lie  passed  out  of  the 
back  way,  and  as  he  went  towards  the  stable,  his  brother  says 
he  told  him  to  pay  the  expressage  which  Crittenden  siiid  he 
had  forgot  but  would  do  so,  and  went  on  to  the  stable,  where 
he  staid  about  live  minutes;  then  he  went  to  the  west  end  of 
the  depot,  the  route  he  took  being  much  further  than  the  usual 
way,  got  on  the  platform  which  led  to  the  express  olfice,  and 
according  to  the  commonwealth's  witnesses  who  were  friendly 
to  Mosby,  walked  down  until  near  to  JTosby,  presented  his 
gun,  said  "  you  son  of  a  b — h,  you  swore  a  d — n  lie  against 
me  in  court,"  and  shot  him  in  the  left  breast.  Mosby  turned 
and  Crittenden  shot  him  under  and  between  the  right  shoulder 
and  spinal  column.  Mosby  staggered  twenty  or  thirty  feet 
and  fell  dead,  or  died  soon  after  his  fall.  Burnley  Crittenden 
testilied  that  he  came  in  a  few  moments,  took  the  gun  from 
appellant  and  unloaded  it.  lie  said  when  he  got  there,  there 
was  a  large  rock  in  Mosby's  hand.  The  commonwealth  claimed 
that  Mosb}'  had  only  one  rock,  and  it  was  in  liis  pocket,  intro- 
ducing several  witnesses  who  testified  that  the}'^  saw  no  rock 
in  or  near  Mosby's  hand  after  he  fell,  and  that  none  was  on 
the  platform.  AVhether  13urnley  Crittenden  was  to  be  believed 
was  for  the  jury  to  decide.  The  theory  of  the  defense  is,  that 
Butler  Nichols  and  Heath  were  members  of  a  secret  order  to 
which  Mosby  belonged,  and  they  were  at  or  near  the  dejjot  to 
sustain  the  latter  in  the  contemplated  assault  on  Crittenden ;  that 
they  were  consequently  Jiostile  witnesses;  that  Mosby  had 
armed  himself  with  rocks,  and  when  Crittenden  came  up  he 
drew  the  larger  rock  to  throw  at  the  latter,  and  was  shot  in 
the  act ;  that  Mosby  went  to  the  house,  after  he  had  been  at 
Barnett's,  showing  no  fear  of  Crittenden,  but  hurrying  throui^h 
eating  so  he  could  find  him,  as  he  said  he  wished  to  see  him; 
and  that  this  evidence  showed  that  the  alleged  statements  of 
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Susan  Johnson,  if  made  to  him,  liail  no  influence  on  him,  and 
could  not  have  been  as  alarming  as  Nichols  and  Barnett  would 
prove  them  to  be  by  her  conversations. 

It  is  plain,  therefore,  that  there  was  evidence,  if  true,  tending 
to  establish  self-defense,  whoso  force  we  refrain  from  discuss- 
in"-,  for  its  weight  and  credibility  belong  to  the  triers  of  the 
fact;  and  the  conversations  with  Susan  Johnson,  testified  tob}'" 
Nichols  and  Barnett,  tended  strongly  to  show  that  the  alleged 
self-dofoiiso  was  a  pretense,  and  the  circumstances  of  loading 
the  gun  with  bird-shot,  going  the  farthest  way  to  the  depot, 
and,  as  if  on  a  hunt,  stopping  to  pay  expressage,  and  the  pres- 
ence of  the  larger  rock  in  Mosby's  hand  after  he  fell,  were 
false  appearances  in  part  and  perjury  as  to  the  rest,  to  excuse 
an  othiM-wiso  wilful  murder.  The  alleged  conversations  of 
Susan  Johnson,  if  believed,  would  naturallyhave  impressed  the 
jury  that  Crittenden  was  searching  for  ]\[osby  in  the  kitchen 
every  few  minutes  before  dinner  to  kill  him,  and  that  his  trips 
to  tlie  depot  were  for  the  same  purpose,  and  tended  to  con- 
vince them  that  his  plea  of  self-defense  was  a  sham. 

It  is  not  the  duty  of  this  court  to  speculate  on  the  force  of 
such  important  evidence  and  its  weight  with  the  jury,  for  it 
must  have  been  prejudicial  to  his  substantial  rights.  To  do  so 
would  1)0  to  hazard  a  conflict  of  opinion  between  court  and 
jury  on  the  weight  of  illegal  evidence,  which,  being  sanctified 
by  the  court's  admission  as  proof,  may  have  had  an  important 
influence  with  the  jury.     3  Bush,  352. 

The  discussion  of  the  facts  has  been  indulged  solely  to  show 
the  importance  of  the  error  in  admitting  the  evidence  of  Nich- 
ols and  Ellen  Barnett  as  to  conversations  with  Susan  Johnson, 
and  not  to  indicate  our  belief  as  to  the  truth  or  falsehood  of 
any  of  the  evidence  or  theories  on  either  side. 

"Wherefore  the  judgment  is  reversed,  and  the  cause  remanded 
with  directions  to  grant  appellant  a  new  trial. 
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Owen  v.  The  State. 

(78  Ala.,  425.) 

Evidence:  Confessions  —  Comniunkationa  between  husband  and  wife. 

1.  Confessions  —  Admissibh^ity  of.—  Before  confessions  can  ro  to  the 

jury  a.s  evidence  in  a  criminal  case,  it  must  bo  shown  to  the  satisfac- 
tion of  tlie  court  that  they  were  made  voluntarily.  Any  wonls  spoken 
in  tlie  hearing  of  the  defendant  while  In  custody,  which  iiiij;lit  gen- 
erate hope  or  fear  on  his  part,  are  sufficient  to  exclude  his  confessions 
Ihereby  induced;  and  when  a  confession  has  been  thus  improperly  ob- 
tained, any  subsequent  repetition  of  it  must  also  be  excludod,  unlesHit 
is  afUrmatively  shown  that  the  effect  of  the  improper  iiiflu(;nce  had 
boon  entirely  removed.  Under  these  rules,  as  applied  to  the  facts 
shown  in  this  case,  the  defendant's  confessions  ought  not  to  have  been 
admitted. 

2.  Husband  and  wife  as  witnesses  aoainst  each  other. —  On  princi- 

j)les  of  public  policy,  all  communications  bet^/een  husband  and  wife 
which  do  not  upon  their  face  appear  to  be  public,  or  intended  to  be  so, 
are  shielded  from  public  scrutiny  as  evidence,  and  neither  can  testify 
as  to  such  communications  when  the  interests  of  the  otlier  are  in- 
volved; and  in  criminal  cases,  the  sub.sequent  dissolution  of  tlin  mar- 
riage relation,  by  decree  of  divorce,  does  not  affect  the  principle  nor 
remove  the  incompetency. 


From  the  Circuit  Court  of  Lawrence. 
H.  C.  Spealcc. 


Tried  before  the  Hon. 


W.  P.  Chitwood  and  Jos.  Jackson,  for  appellant. 
Thos.  N.  McClellan,  attorney-general,  and  Thos.  M.  Peters, 
contra. 

Stone,  C.  J.  The  rule  is  clearly  settled  in  Alabama,  as  else- 
where, that  confessions  cannot  6e  j^-iven  in  evidence  against  a 
person  charged  with  crime,  until  they  are  first  shown  to  tlic 
satisfaction  of  the  court  to  hav  been  voluntarily  made.  Any, 
the  slightest,  menace,  or  threat,  or  any  hope  engendered  or  en- 
couraged that  the  prisoner's  case  will  be  lightened,  meliorated, 
or  more  favorably  dealt  with,  if  he  will  confess  —  either  of 
these  is  enough  to  exclude  the  confession  thereby  superin- 
duced. Any  words  spoken  in  the  hearing  of  the  prisoner, 
which  may,  in  their  nature,  generate  such  fear  or  hope,  render 
it  not  only  proper  but  necessary  that  confessions  made  within 
a  reasonable  time  afterwards  shall  be  excluded,  unless  it  is 
shown  by  clear  and  full  proof  that  the  confession  was  volun- 
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tarllv  made,  after  all  trace  of  hope  or  fear  had  been  fully 
witlidrawn  or  explained  away,  and  the  mind  of  the  prisoner 
made  as  free  from  bias  and  intimidation  as  if  no  attempt  had 
ever  boon  made  to  obtain  such  confessions.  And  when  a  con- 
fession lias  been  once  obtained  after  appliances  of  hope  or  fear, 
any  rubsequcnt  confession  must  alike  be  excluded,  until  the 
prisoner's  mind  is  fully  and  clearly  disabused  in  the  manner 
suwostod  above,  and  until  it  is  fairly  explained  to  him  that  the 
confession  previously  made  cannot  harm  him,  nor  bo  given  in 
evidence  against  him.  Less  than  an  entire  obliteration  of  all 
ground  of  hope  or  fear  previously  engendered  will  not  meet 
the  severe  requirements  of  the  law;  and  trial  judges  could  not 
well  be  too  strict  in  the  enforcement  of  this  rule.  We  need 
not  elaborate  this  doctrine.  It  has  been  so  fully  declared  that 
further  comment  is  unnecessary.  Porter  v.  The  State,  55  Ala., 
95;  lirhter  v.  The  State,  20  Ala.,  107;  2  Lead.  Cr.  Cas.,  113; 
Redd  V.  The  State,  69  Ala.,  255 ;  Kelly  v.  The  State,  72  Ala., 
244;  1  Grcenl.  Ev.,  sec.  214.  Under  these  rules  all  the  con- 
fessions of  the  prisoner  proved  against  him  were  improperly 
admitted. 

Between  the  time  of  the  alleged  commission  of  the  offense 
and  tlie  trial  in  the  circuit  court,  tlie  prisoner  and  his  wife, 
Celia  Owen,  were  divorced,  the  one  from  the  other.  She  was 
offered  as  a  witness  against  defendant;  her  competency  was 
objected  to,  the  objections  overruled,  and  she  was  jiUbwed 
to  testify.  Tier  testimony  did  not  disclose  any  conversations 
she  had  had  with  the  prisoner,  nor  any  declarations  made  by 
him.  It  related  to  conduct  of  the  prisoner  on  the  night  of  the 
alleged  burglary,  and  afterwards,  all  during  the  time  they 
were  living  together  as  husband  and  wife.  Some  of  her  state-' 
ments  relate  to  conduct  of  his,  which  would  not  likely  have 
come  to  her  knowledge  in  its  details  if  thev  had  not  been  bus- 
band  and  wife.  As  to  other  portions  of  her  statements,  they 
came  to  her  knowledge  merely  by  the  circumstance  of  her 
presence,  and  do  not  appear  to  have  resulted  from  the  relation 
she  sustained  to  him,  farther  than  that  relation  caused  or  con- 
tributed to  her  presence  at  the  time  and  place  of  their  occur- 
rence. 

There  is  a  well  defined  rule  of  law,  that  any  transaction  or 
communication  between  husband  and  wife,  which  does  not  on 
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its  face  tippoar  to  have  been  intotulod  to  bo  public,  or  to  be- 
come so,  is  sliielded  by  the  sacroilnoss  of  the  relation  livjui  the 
public  eye;  and  neither  is  a  competent  witness  to  testily  as  to 
such  transaction  or  communication  when  the  interests  of  the 
other  are  involved.    This  rule  rests  on  the  ground  of  public 
policy,  and  stands  unchanged,  even  after  the  marriagi;  relation 
is  dissolved  by  the  death  of  one  of  the  parties,  or  by  judicial 
sentence.    When,  however,  the  conduct  or  transaction  is  in  no 
sensv.  traceable  to  their  relation  of  husband  and  wife  and  the 
coniidence  it  inspires,  but  in  its  nature  is  as  likely  to  have  oc- 
curred before  the  public  as  in  private,  there  are  authorities 
which  hold  that,  after  the  marriage  is  dissolved,  the  paitios, or 
survivor,  as  the  case  may  be,  are  competent,  in  civil  cases,  to 
testify  for  and  against  each  other.  Bever'uhje  v.  Jlinffr,  1  Car, 
&  l\,  304;  ^.  a,  11  Eng.  C.  L.,  421;  Ju/ye/l  v.  JJ,:/ui,'ft,  7  Vt. 
534;    Wottrich  v.  l^reeinan,  71  N.  Y.,  601;  Cojfin  v.  Jones,  13 
Pick.,  Ul',Patfoii  V.  Wihon,  2 Lea  (Tenn.),  101,  112;  Stiuiford 
V.  3Ia/'j>hi/,  03   Ga.,  410;  Brown  v.    Wood  (on   statute),  121 
Mass.,  137;  Westerman  v.  Wcstennan  (on  statute),  2r>  Oiiio  St., 
600.    See,  also,  Aveson  v.  Ld.  Kinaard,  G  East,  132;  Jiaijncsv. 
Bennett,  114  Mass.,  434. 

The  following  cases  are  variant  from  the  foregoing:  Sieln  v. 
Bowman,  13  Pet.,  201);  liohln  v.  K'uuj,  2  Leigh,  140;  Terry  v. 
j5«'/t7<tv,  IJailey  (S.  C),  50S;  Barnes  v.  Cainack,!  JJarl).,  31)2; 
SacceKaion  of  jbme,  33  La.  An.,  1317;  Dohcr  v.  JJan/er,  Jiyan 
&  Moody,  ioS;  S.  C,  21  Eng.  C.  L,  410.  Consult,  also,"the 
following  authorities:  Woodn  v.  State,  70  Ala.,  35;  1  Grcenl. 
E v.,  sees.  254,  334,  335,  337;  AVhart.  Cr.  Ev.,  sec.  400.  This 
rule,  as  applicable  to  civil  cases,  is  laid  down  in  Gordon  v. 
Tweed  I/,  71  Ala.,  202. 

In  the  case  of  The  State  v.  Jolly,  3  Dev.  tfe  Bat.  Law,  110,  the 
doctrine  was  considered  in  reference  to  a  state  prosecution; 
and  it  was  held  that  the  husband,  though  divorced  ivoxw.  his 
wife,  was  incompetent  to  prove  criminal  conduct  on  the  wife's 
part.  No  question  of  confidence,  growing  out  of  the  marriage 
relation,  appears  to  have  been  presented  in  that  case.  It  was 
rested  on  general  principles  of  public  policy. 

In  favor  of  the  North  Carolina  decision,  and  of  the  doctrine 
of  absolute  exclusion  in  state  prosecutions,  we  can  well  imagine 
that  very  embarrassing  questions  might  arise  on  cross-examina- 
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tion  which  wouhl  necessarily  result  in  eliciting  only  garbled 
statements  of  fact,  or  of  tearing  away  the  veil  which  hides 
from  public  gnzo  the  sacred  confidences  which  subsist  between 
husband  and  wife.  The  testimony  should  not  have  been  ad- 
mitted. 

licvet'ncd  and  remanded. 


The  State  v.  McCkaoken. 


(00  la.,  509.) 

Evidence  :  Idmtity  —  Rebuttal  —  InHtnivtion  —  Alibi  —  Declarations  of 

accuaed  —  Rea  gestce, 

1.  Identit\  —  Evidence  —  Instruction.—  Evidence  of  non-iilentity  should 

lie  trwitt'd  like  any  otiier  evidence  oiFfred  by  defendant  for  the  purpose 
of  KJiowing  tliat  lie  was  not  guilty,  it  being  merely  evidence  in  rebuttal. 

2.  Alihi.— The  burden  of  proof  is  on  defendant  to  establish  an  alibi  by  a 

preponderance  of  the  evidence. 
8.  Dec'I.akationh  op  accused  —  Res  gestae.— Ueclarntions  made  by  the 
accused  on  his  return  to  his  home,  as  to  where  he  had  been,  held  iuad- 
nv  jsible  as  part  of  the  res  yestce. 

Appeal  from  Marshall  District  Court. 

Ti)e  defendant  was  convicted  upon  a  charge  of  stealing  a 
horse  from  one  liuchanan  in  Ararshall  county,  and  sentenced  to 
imprisonment  in  tlie  penitentiary  for  two  years.     IIo  appeals. 

/.  J/.  lii'tidfci/,  for  ap]>ellant. 

Smith  2fcP/u'rson,  attorney -genond,  for  the  state. 

Adams,  J.  1.  The  state  relied  principally  upon  evidence 
tending  to  show  that  the  defendant  was  seen  in  the  possession 
of  the  stolen  horse  the  next  morning  after  he  was  stolen.  To 
robut  tlie  evidence  of  the  state,  the  defendant  introduced  evi- 
dence tendin<'  to  show*  that  on  the  ni^lit  of  the  theft  he  was 
several  miles  distant  from  the  place  of  the  theft,  and  also  that 
at  that  time  his  personal  appearance  in  respect  to  having  a 
mustache,  etc.,  differed  from  that  of  the  person  seen  in  posses- 
sion of  the  stolen  horse.  As  touching  the  evidence  of  non- 
identity  and  alibi,  the  court  gave  an  instruction  in  these  words: 
"  Whde  it  is  necessary  for  the  state  to  prove  the  material  alle- 
VOL.  VI— 14 
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gations  of  fact  of  the  indictment  beyond  a  reasonable  doubt, 
yet,  in  the  establisiiment  of  affirmative  facts  on  the  part  of  the 
defendant,  such  as  facts  pertaining  to  the  personal  apiKvarance 
or  identity  of  defendant,  or  wliether  he  was  or  could  have  been 
at  the  time  wiien  and  place  where  the  offense  was  committed,  if 
it  was  committed,  it  is  sufficient  if  such  facts  are  shown  by  a  pre- 
ponderance of  the  evidence,  which  is  deemed  by  the  jury  reli- 
able and  credible,  and  of  any  weight;  and  so  considering^  such 
fact,  uith  all  the  other  facts  and  circumstances  in  the  case,  if 
there  is  reasonable  doubt  of  the  defendant's  guilt  he  should  be 
acquitted."     The  giving  of  this  instruction  is  assigned  as  error. 

We  are  not  certain  that  we  have  a  correct  understanding  of 
this  instruction.     But  we  think  that  we  may  say  that  the  court 
regarded  the  non-identity  of  the  defendant  with  the  real  thief, 
or  with  the  person  seen  in  possession  of  the  stolen  property. 
under  such  circumstances  as  to  be  presumptively  the  thief,  to 
be  a  fact  available  to  the  defendant  to  some  extent,  if  shown 
by  a  preponderance  of  evidence,  and  otherwise  not;  and  that. 
if  thus  shown,  it  might  be  considered  in  connection  with  other 
facts  and  circumstances,  .and  if  sufficient,  when  thusconsidoml. 
to  raise  a  reasonable  doubt  of  guilt,  the  defendant  should  be  ae 
quitted.     But  in  our  opinion  evidence  of  non-identity  should  be 
treated  like  any  other  evidence  offered  by  the  defendant  fur 
the  purpose  of  showing  that  he  did  not  steal  the  horse.     It  was 
merely  evidence  in  rebuttal.     It  might  have  the  effect  to  raise 
a  reasonable  doubt  of  guilt,  though  not  preponderating  over 
that  offered  by  the  state.     "We  may  say,  also,  that  though  pre- 
ponderating, it  might  not  have  the  effect  to  raise  a  reasonable 
doubt  of  guilt,  if  offered  simply  upon  tlie  question  as  to  the 
identity  of  the  defendant  and  the  person  seen  in  possession  of 
the  horse.     The  jury  might  believe  that  the  defendant  was  not 
the  person  seen  in  possession,  and  still  convict,  if  other  evidence 
in  the  case  warranted  a  conviction.     It  appears  to  us,  there- 
fore, that  so  far  as  the  question  of  identity  was  concerned,  the 
instruction  in  regard  to  a  preponderance  of  evidence  had  no 
proper  place,  and  could  serve  only  to  confuse  ^ul  mislead. 

As  to  the  matter  of  cdiU,  it  may  be  conceded  that  under 
State  V.  Hamilton,  57  Iowa,  590,  the  evidence  should  prepon- 
derate. But  conceding  this,  we  have  still  to  say  that  we  do 
not  think  that  the  instruction  given  in  reference  to  alibi  can  be 
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sustained.  If  tlie  jury  should  ref^ard  the  evidence  of  alihl  as 
preponderating,  their  belief  would  be  that  the  defendant  was 
where  he  could  not  have  committed  the  crime,  and  having 
reached  that  conclusion,  an  acquittal  should  follow  of  course. 
The  instruction  proceeded  upon  the  theory,  as  we  understand 
it  that  tlie  established  fact  of  alibi  (if  it  were  established)  would 
be  a  fact  to  be  considered  in  connection  with  other  facts  and 
circumstances.  We  think  that  the  instruction  in  this  respect 
was  calculated  to  confuse  and  mislead. 

2.  There  was  evidence  tending  to  show  that  the  defendant 
came  into  possession  of  the  stolen  horse,  and  traded  it  the  next 
morning  after  it  was  stolen  to  one  Milligan  for  a  gray  mare, 
and  afterwards  traded  the  mare  to  one  IMdler  for  a  pony,  and 
afterwards  sold  the  pony;  that  the  persons  with  whom  he 
traded  were  all  strangers  to  him;  that  the  trades  were  made  in. 
different  parts  of  the  county,  and  all  within  the  space  of  about 
one  week.  The  possession  of  the  Miller  pony  was  proven  by 
undisputed  evidence.  The  court,  in  instruction  8,  told  the  jury, 
in  substance,  that  the  possession  and  sale  of  the  Miller  jiony 
might  be  considei-ed  as  a  circumstance  in  connection  with  the 
other  circumstances,  and  so  far  the  instruction  is  not  complained 
of.  But  in  the  same  instruction  the  court  proceeded  to  say : 
"If  you  believe  that  the  exphmation  of  the  defendant's  posses- 
sion of  the  pony,  if  he  made  such  explanation,  to  the  witness 
Stultz,  reasonable  or  prol)able  or  true,  then  defendant's  posses- 
sion of  the  pony,  if  he  had  such  possession,  can  have  very  little, 
if  any,  weight  in  the  case."  Stultz  had  testified  that  the 
defentlant  told  him  that  he  purchas(Kl  the  pony  of  a  man  near 
Union  for  i?!;').  The  defendant  contends  that  if  this  explana- 
tion was  true,  then  his  possession  of  the  pony  was  not  a  circum- 
stance against  him,  and  should  have  no  weight,  either  alone  or 
in  connection  with  any  other  circumstance  in  the  case.  And 
he  contends  tha.  tlie  instruction  carried  an  implication  that 
though  the  explanation  were  true,  the  circumstances  might 
have  a  little  weight  against  him.  To  this  we  have  to  say  that 
we  find  no  evidence  tending  to  show  that  the  explanation  was 
true;  and  so  far  as  the  instruction  assumed  that  there  was,  it 
was  too  favorable  for  the  defendant.  We  see  nothinsf  in  this 
of  which  the  defendant  can  properly  complain. 

3.  For  the  purpose  of  proving  an  (difji,  the  defendant  offered 
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to  produce  by  a  witness  what  the  defendant  at  a  certuin  time 
said  as  to  where  lie  had  been.  The  court  excluded  the  evidence 
as  hearsay.  The  defendant  contends  that  it  was  proper,  be- 
cause it  was  a  statement  made  by  the  defendant  upon  his  return 
to  his  place  of  residence,  and  was,  therefore,  a  part  of  the  ixs 
ffestw.  But  in  our  oj)inion  it  would  be  going  too  far  to  hold  it 
such.  The  defendant  cites  1  Greenl.  Ev.,  §  lOS,  in  which  it  is 
said  in  substance  that  when  a  pei'son  leaves  home  or  returns, 
his  declaration  made  at  the  time  and  expressive  of  the  charac- 
ter, motive  or  object  of  the  act,  is  admissible  as  evidence.  Ijut 
the  declaration  in  this  case  was  a  mere  statement  of  a  past 
event.  It  was  offered  to  prove  something  antecedent  to  his 
return,  and  in  no  way  pertaming  to  the  character,  motive  or 
object  of  his  return. 

For  error  in  giving  the  instruction  first  above  set  out,  the 
judgment  must  be  reversed. 


Pkoplk  v.  Wallin. 

(55  Mich.,  497.) 

Evidence:  Robbery  —  Instruct ionx — Theory  of  cane — Credibility  of  wit- 
nesses—  Co-defendant  as  witness  —  Court  not  bound  to  cominent  on 
facts, 

1.  Evidence  —  Identity. —  A  witness  wIjo  lias  testified  that  he  thim^Iit  tlie 

man  he  saw  at  a  certain  place  was  defendant  may  be  asked  on  cross- 
examination  if  there  was  any  doubt  existing  in  his  mind  that  the  man 
seen  was  defendant. 

2.  Pointing  out  accused. —  Evidence  that  a  party  robbed  pointed  out  de- 

fendant, and  said  to  a  witness  that  he  was  one  of  the  men  who  robbed 
him,  held  of  no  importance,  and  its  admission  not  error. 
8.  Failure  of  accused  to  assist  in  AUitESTiNo  guilty  i'auty.— A  defend- 
ant in  whose  saloon  a  robbery  has  occurred,  and  who  is  allcKcd  to  liave 
been  concerned  therein,  may  be  aske<l,  wlien  a  witness  in  his  own  be- 
half, if  he  assisted  the  officer  in  arresting  tlie  guilty  party. 

4.  Instructions  —  Exceptions. —  Where  an  instruction  to  the  Jury  apin^ars 

misleading,  the  attention  of  the  court  should  Im  called  to  it  at  the  lime 
in  order  to  give  him  an  opportunity  to  correct  any  inaccuracy. 

5.  Credibility  of  witnesses  for.iury.— The  force  of  a  witness' teslimoiiy 

depends  upon  the  credit  the  jury  think  it  entitled  to,  and  no  court  has 
a  right  to  lay  down  for  a  jury  rules  whereby  they  shall  determine  the 
force  of  evidence,  irrespective  of  the  credence  they  actually  give  it  in 
their  minds. 
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6,  iKSTRnmoN  —  Co-defendant  as  witness. —  An  instruction  as  to  the 

crciiiliility  as  a  witness  of  a  co-defendant  who  has  pleaded  guilty,  that 
when  tlie  law  permits  persons  to  testify  as  witnesses  it  assumes  that 
tliey  may  tell  the  truth,  and  whether  they  have  done  so  or  not  is  for 
the  jury  to  say,  under  all  the  circumstunces  appearing  before  them, 
held  proper.! 

7.  CoLHT  NOT  OBLifiF.D  TO  COMMENT  ON  FACTS.— The  judge,  in  instructing 

the  jury,  is  uniler  no  obligation  to  comment  upon  the  facts,  but  may 
confine  himself  to  laying  down  such  rules  of  law  as  must  guide  the 
action  of  the  jury,  and  leave  the  facts  to  them  without  a  word  of  com- 
ment. J. 

T 

E.xcoptions  before  judgment  to  Saginaw. 

Attorney-General  Van  Riper,  for  tlie  people. 

Camp  cfe  Brooks  and   Wisner  c£'  Draper,  for  respondent. 

C()()m;v,  C.  J.  Wallin  and  Isdell  were  informed  against  for 
the  robbery  of  one  Ilutan  of  a  sum  of  money.  The  robbery 
was  alleged  to  have  taken  place  in  the  saloon  of  defendant 
Wallin,  in  East  Saginaw,  late  in  the  evening  of  November  1, 
1SS3.  Isdell  pleaded  guilty  to  the  information,  and  Wallin  was 
tried  separately.  Kutan,  it  appears,  accompanied  by  one  Burras, 
bad  gone  to  East  Saginaw  on  the  day  of  the  robbery  to  transact 
biisiiK^ss  at  the  United  States  land  olUce.  After  concluding  the 
business  the  two  had  a  lunch  at  a  restaurant,  and  liutan  drank 
beer  more  than  once  in  the  course  of  the  afternoon.  At  6 
o'clock  Burras  took  the  cars  of  the  Detroit  it  Bay  City  liailroad 
Coini)any  for  home,  liutan  remained,  intending  to  take  the 
train  of  the  Jackson,  Lansing  cV:  Saginaw  liailroad,  going  north 
on  the  west  side  of  the  river  at  i)  o'clock  the  same  evening, 
lie  crossed  the  river  to  take  that  train,  but  was  late  in  reaching 
the  station,  and  the  train  was  gone.  He  recrossed  the  river  to 
East  Saginaw,  and  entered  Wallin's  saloon.  Rutan's  evidence 
is  tl  at  he  entered  no  other  saloon  previous  to  entering  Wallin's 
after  his  return  from  the  west  side  of  the  river;  but  the  defense 
put  in  testimony  that  he  drank  beer  at  Wallin's  early  in  the 
evening,  and  also  that  he  was  in  a  place  kept  by  one  Stabback, 
where  he  both  drank  and  played  cards  until  he  left  to  take  the 
cars.  It  is  agi'eed  on  all  sides,  however,  that  Rutau  was  in  Wal- 
lin's after  9  o'clock  on  his  return  from  the  station.  Rutan  tes- 
tilies  that  when  he  found  ho  was  late  for  the  cars  he  went  into 

1  See  note. 
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Wallin's  to  inquire  for  some  place  to  pass  the  night.  ITo  found 
Isdell  behind  the  bar,  and  asked  him  about  lodgings.  Isdell 
told  him  they  did  not  keep  lodgers,  but  he  would  show  him 
where  he  could  find  lodgings.  Isdell  proposed  that  they  should 
throw  dice  for  the  drinks  before  going,  to  which  Rutan  as- 
sented. Another  man  was  standing  there,  who  Rutan  was 
satisfied  was  Wallin.  Isdell  introduced  Rutan  to  him  as  a 
lumberman,  and  they  shook  hands  together,  and  then  tlie  three 
threw  dice  together.  After  the  game  was  finished  tliey  all 
drank.  Rutan  then  turned  around  and  put  his  left  hand  upon 
the  screens  standing  near,  when  WalHn  caught  hold  of  liis  arm 
and  said,  "  You  are  not  going  to  get  away  in  this  way,"  or  some- 
thing to  that  effect.  Rutan  made  excuse  tliat  he  wanted  to  go 
to  the  water-closet  at  the  other  end  of  the  room,  and  started  to 
go  there.  Just  as  he  reached  the  water-closet  "Wallin  caught 
hold  of  both  his  arms  near  the  elbow,  while  Isdell  threw  his 
hand  around  his  neck,  put  one  hand  over  his  mouth,  too]i  his 
pocket-book  from  his  pocket  with  the  other,  took  out  the  money 
and  then  put  back  the  pocket-book.  "WalUn  was  holding  him 
all  the  time.  After  all  this  occurred  they  let  him  go  fnjiu  tlie 
saloon.  He  was  greatly  in  fear,  and  ran  off  as  fast  as  he  could 
until  he  met  a  policeman,  to  whom  he  told  the  story.  Rutan, 
while  he  and  the  others  were  shaking  dice  in  the  saloon,  noticed 
another  man  come  in,  but  the  two  who  shook  dice  with  him 
were  the  men  who  robbed  him. 

The  defense  did  not  contest  the  fact  of  the  robbery,  nor  of 
Isdell's  connection  with  it;  but  their  theory  of  the  case  was 
that  the  other  guilty  party  was  one  Howard.  The  question  of 
fact  on  the  trial,  therefore,  resolved  itself  into  a  question  of 
identity;  the  prosecution  contending  that  "Wallin  was  the  as- 
sociate of  Isdell  in  the  robbery,  while  the  defense  insisted  it 
was  Howard.  Rutan's  evidence,  fixing  the  crime  upon  Wallin, 
was  corroborated  by  one  Tilloch,  a  policeman,  who  testified  to 
seeing  Isdell,  Rutan  and  anotther,  who  he  believed  to  be  "Wallin, 
throwing  dice  together,  and  also  by  Isdell,  who  swore  positively 
that  "Wallin  was  the  ])erson  who  held  Rutan  while  the  witness 
robbed  him.  On  the  other  hand,  Wallin  testified  that  ho  had 
been  lying  down  and  asleep  in  a  back  dining-room  until  near 
11  o'clock,  which  was  after  the  hour  of  the  robbery.  When  he 
got  up  and  went  into  the  saloon  Isdell  and  Howard  wore  there, 
but  both  soon   went  out.     Rutan  afterwards   came  into  the 
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saloon  Avitli  a  policeman,  and  said  it  was  there  he  had  been 
robbed.  This  testimony  as  to  his  whereabouts  the  fore  part  of 
the  evenin<j  was  corroborated  by  other  witnesses. 

The  defense  also  produced  evidence  that  Howard  was  in 
Wallin's  saloon  in  the  evening,  throwing  dice  with  Isdell  and 
Rutan.  The  next  morning  Isdell  and  Wallin  were  arrested, 
and  Wallin  then  went  to  see  Howard.  He  did  not  find  him, 
but  left  word  for  Howard  to  come  and  see  him,  which  he  did. 
Wallin  says  he  told  Howard  that  Rutan  claimed  to  have  been 
robbed  in  the  saloon.  Howard  said  he  wasn't  robbed  that  he 
knew  anything  about;  that  he  shook  dice  with  him  for  money, 
but  did  not  say  for  how  much.  Wallin  said :  "  He  claims  he  was 
robbed,  and  takes  me  for  you,"  Howard  responded :  "  What 
am  I  going  to  do  about  it?"  Wallin  said:  "We  are  arrested, 
and  you  know  I  never  shook  dice  that  night."  Howard  then 
said:  "What  are  you  going  to  do  about  it?"  And  Wallin  re- 
sponded :  "  You  know  your  own  business.  You  know  you  were 
standing  at  the  bar,  and  both  went  out  as  soon  as  I  came  in." 
Howard  said :  "  What  would  3^ou  do  ? "  And  Wallin  replied : 
"I  don't  know  anything  about  what  you  did,  or  anything  about 
it,  and  I  don't  propose  to  know."  The  next  he  heard  Howard 
was  gone,  and  he  was  unable  to  find  hiin.  Howard's  story  was 
that  he  only  stepped  into  Wallin's  for  a  moment  after  half-past 
10  in  the  evening;  that  Wallin  was  counting  over  some  money 
and  Isdell  stood  by  him;  that  he  got  a  drink  of  Isdell  and 
then  left;  that  subsequently  he  went  to- see  Wallin,  in  response 
to  a  request  sent  him,  and  Wallin  took  out  $30  and  gave  him, 
and  told  him  to  keep  mum  and  that  he  had  better  go  away  for 
awhile,  which  he  promised  to  do.  That  afternoon  or  evening 
he  saw  AVallin  again,  who  inquired  if  he  was  not  gone  yet, and 
said  he  miglit  as  well  go  then  as  any  time,  if  he  was  going; 
and  Howard  did  then  go,  first  to  Alpena  and  then  to  Cheboy- 
gan, where  he  was  arrested  and  brought  back. 

Wiien  the  witness  Tilloch  was  on  the  stand  he  was  asked  the 
question:  "Is  there  any  doubt  existing  in  your  mind  that  the 
man  you  saw  standing  at  the  right-hand  side  of  Rutan,  at 
the  time  when  you  looked  through,  was  this  defendant,  Wal- 
lin?" The  question  was  objected  to  as  incompetent.  It  sought 
to  bring  out,  it  is  said,  not  what  the  witness  saw  at  the  time 
and  the  impression  then  made,  but  the  conclusion  to  which  he 
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had   subsequently   arrived.      This  conclusion    might  depend 
much  upon  the  character  of  the  witness.    With  one  person  an 
impression  might  strengthen  until  it  became  a  certamty  in  the 
mind;  with  another,  reflection  might  remove  it.     But,  while 
this  may  be  true,  we  think  the  question  unobjectionable.    The 
witness  had  testified  that  he  thought  the  man  he  saw  was 
Walliu.     "^ '  '  ^,  when  testifying,  had  any  doubts  of  the  iden- 
tity, it  V,       ?v,.  -"ir  to  ascertain  the  fact;  if  he  had  none,  the 
grounds  y..  uli^  uelief  might  be  inquired  into.     The  jury  were 
entitled  to  know  \\'liat  the  witness  knew  respecting  the  identity, 
and  hov,    pc  Mve  '    -  knowledge   was.     If  he   was  speaking 
doubtfully  they  should  k'uiw  it,  and  if  with  confidence  it  was 
proper  they  should  know  the  grounds  of  his  confidence.    Til- 
loch  was  also  permitted  to  testify  that  R'jtan,  the  next  day, 
pointed  out  Wallin  to  him  and  said  lie  was  one  of  the  parties 
who  robbed  him,  the  remark  not  being  made  in  Wallin's  i)res- 
ence.    This  is  absigned  for  error.     But  the  fact  that  AVallin 
was  not  within  hearing  is  of  no  importance.     The  statement 
was  no  evidence  of  WuUin's  guilt;  it  was  only  a  circumstance 
attending  the  search  for  the  guilty  parties  and  the  arrest,  and 
was  of  no  importance  except  as  it  showed  that  Rutan's  belief 
that  "Wallin  and  not  Howard  was  the  man  concerned  had  been 
continuous.    Wallin,  when  testifying  on  his  own  behalf,  testi- 
fied to  the  officers'  coming  in  and  arresting  Isdell  tlie  next 
morning,  and  was  then  asked  whether  he  assisted  the  officers 
in  any  way  in  investigating  the  robbery.     This  was  ol)jected 
to,  but  the  objection  was  overruled,  and  he  replied:  *'No,  sir; 
I  just  told  them  that  Dave  [Isdell]  and  Curley  [Howard]  went 
out  together;  they  were  in  there  when  I  went  in.     I  could  not 
tell  them  anything  I  did  not  know."    Comi)laint  is  made  of 
this  question,  but,  we  think,  without  reason.     The  crime  had 
been  committed  in  defendant's  place  of  business  and  his  serv- 
ant had  been  concerned.     There  was  strong  evidence  connect- 
ing him  personally  with  the  crime,  and  when  he  took  the 
witness  stand  in  exculpation  it  was  proper  to  permit  the  prose- 
cution to  inquire  what  his  conduct  in  connection  witli  the 
accusation  had  been,  that  it  might  be  seen  how  far  it  was  con- 
sistent with  the  innocence  he  was  testifving  to. 

Some  other  errors  are  assigned  upon  the  admission  of  testi- 
mony, for  which  no  reasons  are  assigned  in  the  brief  for  the 
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defense,  and,  as  error  is  not  apparent,  we  pass  them  without 
further  remark. 

When  the  case  was  about  to  be  submitted  to  the  jury  the 
defense  requested  the  judge  to  charge  them  as  follows:  "  It  is 
the  theory  both  of  the  prosecution  and  the  defense  that  two 
persons,  and  two  ])ersons  only,  were  concerned  in  the  alleged 
robbery,  and  it  is  conceded  that  one  of  these  persons  is  David 
Isdell.  It  is  claimed  by  the  prosecution  that  the  other  person 
is  the  prisoner,  and  by  the  defense  that  the  other  jierson  is 
William  Howard,  one  of  the  people's  witnesses.  In  arriving 
at  a  verdict  you  are  not  to  consider  any  other  theory  than  this 
one  of  the  prosecution  and  defense;  and  if,  from  the  testimony, 
you  have  a  reasonable  doubt  as  to  whether  or  not  the  defend- 
ant Wallin,  or  the  witness  Howard,  or  any  other  person, 
assisted  Isdell  in  committing  this  robbery,  you  must  give 
defendant  "Wallin  the  benefit  of  that  doubt  and  acquit  him." 
The  jndge  did  not  give  this  instruction  in  terms;  but,  after 
saying  that  Isdell  confessedly  was  one  of  the  guilty  i)arties,  he 
added:  "The  question  in  this  case  is,  who  is  the  other  man? 
That  is  the  question  for  you  to  decide.  If  you  are  satisfied 
from  the  testimony  in  this  case,  beyond  a  reasonable  doubt, 
that  Wallin  was  the  other  party,  you  ought  to  find  him  guilty. 
If  you  are  not  so  satisfied,  you  ought  to  acquit  him.  As  I  said 
before,  the  other  i)arty  who  is  guilty  is  the  party  who  held  his 
arms.  That  is  the  man  you  are  looking  for.  And  in  consider- 
ing the  testimony  I  invite  you  to  consider  it  with  that  end  in 
view;  to  ascertain  who  that  man  was  who  held  his  arms  there 
near  the  water-closet.  Not  any  other  man  that  he  may  have 
had  something  to  do  with,  or  that  he  may  have  shaken  dice 
with,  but  the  man  that  held  his  arms  when  he  was  near  the 
water-closet  is  the  party  you  want  to  find,  and  ascertain  who 
he  is." 

The  complaint  made  of  this  instruction  is  that  it  suggested 
the  presence  and  participation  of  some  third  person,  when 
there  was  nothing  in  the  record  tending  to  show  it,  and  all  the 
evidence  showed  that  the  person  who  threw  dice  with  Rutan 
was  the  person  who  assisted  in  robbing  him.  This,  it  is  said, 
may  have  misled  the  jury.  And  later,  in  response  to  an  in- 
quiry by  the  jury,  the  judge  said:  "If  you  should  find  from 
the  testimony  in  this  case  that  defendant  Wallin  was  in  the 
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saloon  at  the  time  Rutan  was  there,  and  that  he  took  hold  of 
Rutan's  arms  as  lie  Avas  about  to  leave,  with  a  design  to  detain 
him  in  the  saloon,  and  also  with  a  design  and  intent  that  he 
should  then  and  there  be  robbed  nf  his  money,  and  should  also 
find  that  he  was  robbed  of  his  money  at  that  time,  although 
Wallin  may  not  have  been  the  man  who  held  him  or  abstracted 
the  money,  he  would  by  the  act  of  detention  for  that  purpose, 
in  that  design,  be  an  aider  and  abettor  in  the  offense,  and 
would  bo  liable  as  principal." 

Here  again  is  a  suggestion  that  some  third  party  may  have 
participated  in  the  robbery,  and  that  Waliin  may  have  per- 
formed the  first  act  in  detention  and  the  third  party  been  as- 
sistant later.     Neither  the  prosecution  nor  the  defense  claimed 
that  this  was  the  fact.     But  neither  the  judge  nor  the  jury 
were  tied  down  closely  to  the  theories  respectively  advanced. 
The  facts  were  laid  before  them  as  the  parties  claimed  they 
were,  and  they  were  at  liberty  to  draw  their  own  conclusions, 
even  though  they  might  have  differed  from  both  theories.  The 
prosecution  said  Isdell  and  Wallin  were  the  guilty  parties;  the 
defense  said  they  were  Isdell  and  Howard;  but  with  evidence 
so  much  confused  as  this  was,  and  given  by  parties  who  at  the 
time  were  drinking  freely,  it  would  not  have  been  surprising  if 
the  jury  had  believed  that  neither  of  the  theories  advanced 
was  altogether  correct  or  altogether  false.     A  fourth  party,  it 
was  conceded,  was  in  the  saloon  at  one  time  while  Rutan  was 
there;  and  the  request  for  instructions  made  by  the  defense 
seems  tc  concede  the  possibility  that  the  jury  might  have 
doubts  whether  this  fourth  party  was  not  the  assistant  in  the 
robbery.     But,  Avhether  the  evidence  did  or  did  not  warrant 
such  a  suggestion,  we  do  not  think  a  casual  remark  like  that 
made  by  the  judge  could  be  made  the  subject  of  legal  excep- 
tion.    In  the  first  place,  it  is  difficult  to  understand  how  it 
could  be  damaging  to  the  defense  to  suggest  that  possibly  some 
other  person  might  have  been  concerned  in  the  robbery.    It 
would  seem,  on  the  other  hand,  to  be  probably  favorable.    But 
if  the  defense  thought  otherwise,  and  considered  the  remark 
unwarranted,  they  should  have  called  attention  to  it  at  the 
time  and  given  the  judge  an  opportunity  for  correction.    If, 
when  the  judge  comments  on  the  facts,  as  the  parti  .^  called 
upon  him  to  do  in  this  case,  every  word  and  every  sentence 
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mav  be  the  subject  of  a  general  objection,  and  must  be  justi- 
fied on  error  wlien  for  the  first  time  the  reasons  for  the  excep- 
tion are  given,  no  verdict,  in  a  closely-contested  trial  as  this 
was,  would  be  likely  to  stand.  This  is  not  the  way  to  deal 
with  a  charge;  it  should  be  assumed  that  the  judge  intends 
accuracy,  and  if,  carelessly,  he  is  inaccurate,  he  should  at  once 
be  given  opportunity  for  correction. 

The  defense  also  asked  the  judge  to  instruct  the  jury  that  as 
Isdell  admitted  his  own  guilt,  and  as  it  appeared  from  his  evi- 
dence that  he  expected  favor  when  he  came  to  be  sentenced 
because  of  giving  his  evidence,  they  must  consider  him  a  per- 
son unworthy  of  credit,  and  should  give  little,  if  any,  credit  to 
his  testimony,  and  would  not  be  justified  in  convicting  the  de- 
fendant upon  it.  Also,  that  "  in  considering  his  testimony  they 
must  boar  in  mind  its  worthless  and  unreliable  character,  and 
would  not  be  authorized  in  considering  it  as  corroborating 
other  testimony."  The  judge  declined  to  give  such  instruc- 
tions, but  told  the  jury  all  questions  of  credibility  of  testimony 
were  for  them. 

It  is  not  the  right  of  any  party  to  demand  such  instructions 
as  were  here  proposed.  There  is  no  such  rule  of  law  as  the  re- 
quests assume.  The  force  of  a  witness'  testimony  depends 
upon  the  credit  the  jury  think  it  entitled  to;  and  no  court  has 
a  right  to  lay  down  for  a  jury  rules  whereby  they  shall  deter- 
mine the  force  of  evidence,  irrespective  of  the  credence  they 
actually  give  it  in  their  own  minds.  People  v.  Jenness,  5 
Mich.,  305;  Peo2}le  v.  Schweitzer,  23  Mich.,  301.  The  facts 
which  manifestly  detract  from  the  credit  are  before  the  jury, 
and  it  is  supposed  they  will  duly  weigh  them;  and  specific  di- 
rections that  they  must  or  must  not  believe  a  witness  arc  an 
invasion  of  their  province.  The  judge  was  right  in  declining 
them  in  this  case,  and  he  was  right  in  saying  to  the  jury  as  he 
did  in  substance,  that  when  the  law  permits  persons  to  testify 
as  witnesses,  it  assumes  that  they  may  tell  the  truth,  and 
whether  they  have  done  so  in  the  case  is  for  the  jury  to  say 
under  all  the  circumstances  appearing  before  them. 

The  defense  also  requested  the  judge  to  point  out  to  the  jury 
the  circumstances  tending  to  discredit  the  witness  Howard, 
and  this  was  refused.  Wo  repeat  that  instructions  respecting 
the  credibility  of  witnesses,  Avhich  involve  no  question  of  law, 
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are  not  matter  of  right.  The  ju(l<^'e  is  under  no  obliiration  to 
comment  upon  the  facts;  he  may,  if  he  chooses,  confine  himself 
strictly  to  laying  down  such  rules  of  the  law  as  must  guide  the 
action  of  the  jury,  and  leave  the  facts  to  them  without  a  word 
of  comment.  In  many  cases  this  is  no  doubt  the  desirable 
course.  And  it  is  always  within  the  discretion  of  the  judge  to 
adopt  it. 

Criticism  is  made  of  the  judge's  instructions  on  the  prosuinp- 
tion  of  innocence,  to  which  the  defendant  was  entitled;  but  we 
think  it  not  well  founded.  The  charge  on  that  subject  was 
full,  and,  as  we  think,  fair  and  accurate.  It  is  also  coniplaiiioJ 
that  in  calling  attention  to  the  evidence  of  the  defendant,  on 
his  own  behalf,  the  facts  that  would  tend  to  detract  from  his 
credibility  were  pointed  out,  though  it  was  not  done  in  the 
case  of  the  witnesses  Isdell  and  llowaitl.  Here,  again,  the 
fault  found  concerns  the  exercise  of  tiie  judge's  discretion. 
What  the  judge  said  was  correct,  and  the  fault  found  witli  liim 
is  that  he  did  not  go  further  and  extend  his  comments  to  the 
testimony  of  other  witnesses.  But  no  abuse  of  discretion  ap- 
pears in  the  case,  and  therefore  nothing  which  will  support  an 
exception.  The  defendant,  so  far  as  we  can  judge  by  the  rec- 
ord, has  had  a  fair  trial,  and  we  discover  nothing  indicating  a 
purpose  on  the  part  of  the  judge  that  he  should  be  dealt  with 
otherwise  than  fairly  and  justly. 

No  legal  error  appearing,  the  conviction  must  bo  affirmed. 

(The  other  justices  concur.) 

^OTE.—  Testimony  of  confederate. —  In  People  v.  Hare,  57  Mich.,  W"),  it 
is  held  that  wlicre  a  confederate  in  crime  is  promised  leniency  on  condition 
that  he  will  tnrn  state's  evidence,  his  testimony  is  to  be  regarded  with  sus- 
picion ;  and  the  fact  that  he  is  a  confessed  confederate,  and  is  yet  unin- 
formed against  and  unprosecuted,  may  be  shown  by  defendant  as  affecting 
his  credibility.  The  credibility  of  an  accomplice,  like  that  of  any  other  wit- 
ness, is  a  question  for  the  jury. 
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(50  Miclj.,  544.) 

Evidence:  Enticing  away  n  yirl  for  iHirpone  of  prostituiion, 

EXTlciNa  AWAY  oiKii  FOR  PU«H)9E  OP  PROSTITUTION  —EVIDENCE.—  Evi- 
dence tliat  a  jmrty  accused  of  enticing  awuy  a  girl  uniler  sixteen  years 
of  nge  for  the  purpose  of  prostitution,  invite  1  iier  to  his  pliotographio 
rooms  at  various  times,  sliowed  lipr  obscene  pictures,  paid  her  small 
siuns  of  money,  and  on  several  occasions  had  illicit  intercourse  with 
lier.  up  to  tlie  time  when  she  was  discovered  by  her  mother  und  re- 
moved, will  be  suiliciont  to  sustain  a  conviction. 

Exceptions  from  Recorder's  Court  of  Detroit. 

Closes  7'ii{/(/rirt,  attorney -general,  for  the  peo|)lo. 

0.  X.  31.  CuUler  and  W,  B.  Juehwii,  for  respondent, 

Campijki.l,  J.  Respondent  was  convicted  under  the  statute 
of  enticing  away  a  girl  under  sixteen  years  of  age  for  the  pur- 
pose of  prostitution.  Various  exceptions  were  taken,  but  the 
only  point  argued  was  whether  there  was  any  case  made  that 
the  intent  was  for  the  purpose  named.  The  testimony  showed 
that  respondent  began  his  contrivances  as  early  as  May,  1883, 
by  inviting  the  girl  to  visit  his  photographic  rooms,  showing 
her  obscene  pictures,  and  giving  her  small  sums  of  money,  and 
finally  had  illicit  intercourse  with  her  at  several  times,  up  to 
December,  when  her  mother  found  her  there,  although  he  de- 
nied her  presence,  and  she  was  removed.  The  girl  testified  to 
the  various  acts  and  circumstances,  r.nd  to  his  jiromise  to  pay  her. 

Tile  statute  which  names  as  illegal  purposes  of  such  entice- 
ment of  females  under  the  age  of  consent,  include  marriage, 
concubinage  and  prostitution.  The  last  two  were  evidently 
intended  to  cover  all  cases  of  lewd  intercourse.  Neither  of 
these  words  has  any  common  law  meaning,  but  both  are  pop- 
ular phrases,  either  of  which  might  be  made  to  cover  the  crime 
here  shown  without  any  change  from  general  usage.  We  can 
see  no  reason  whatever  for  attempting  to  narrow  them.  The 
statutory  purpose  is  clear,  and  there  is  no  difficulty  in  carrying 
it  out. 

The  conviction  was  right,  and  it  must  be  certified  to  the 
court  below  that  sentence  should  pass  upon  it. 

(The  other  justices  concurred.) 
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United  States  v.  Kauscueu.' 


; 


I 


(119  U.  S.,407.) 

Extradition:  Dcpendi*  on  treaties— The  Anhtmrton  treaty — The  federal 
and  not  the  state  government  to  negotiate  for  surrender  offiigitivet— 
Van  be  tried  only  for  offense  s^K'viJied  in  the  demand, 

1.  MUHDKU  — FVOITIVES    FHOM     JUSTICE  —  INTKUNATIOXAL     LAW.— Apart 

from  the  provisions  of  the  treatios  on  the  subject,  tliere  exists  no  will. 
defined  obligation  on  one  independent  nation  to  deliver  to  anutliir 
fugitives  from  its  justice;  and  though  such  delivery  ha-s  often  been 
made,  it  was  u^nm  the  principle  of  comity.  The  right  to  demand  it 
has  not  been  recognized  a»  niuong  the  duties  of  one  government  to 
another  which  rest  upon  eir-tablislied  jirinciples  of  international  law. 

2.  TUE    NATIO.NAL    AND  NOT    THE  STATE   UOVEKNMENT    TO   NEUOTlATIi    FOB 

BUURENDEll  OF  FUGITIVES.— lu  any  question  of  this  kind  which  can 
arise  between  this  country  and  a  foreign  nation,  theextrailition  must 
be  negotiated  through  the  federal  government,  and  not  by  that  of  a 
state,  though  the  demand  may  be  fur  a  crime  committed  against  tiie 
law  of  that  state.  With  most  of  the  civilized  nations  of  the  world 
with  whicli  the  United  States  have  nmch  intercourse,  this  matter  is 
regulated  by  treaties,  and  the  question  now  decided  arises  under  tlie 
treaty  of  1848  between  Great  Britain  and  the  United  States,  eommonk 
called  the  Ashburton  treaty. 

8.    FUOITIVE     CANNOT      BE     TUIED    FOB    AN     OFFENSE     OTHER     THAN     THAT 
SrKCllTED    IN  THE  DEMAND    FOR  HIS    SUKUKNDEll.— The    defendant   iu 

this  case  being  charged  with  murder  on  Itoard  an  American  vessel  on 
the  high  seas,  fled  to  England,  and  was  demanded  of  the  government 
of  that  country,  and  surrendered  on  this  charge.  The  circuit  court  of 
the  United  States  for  the  southern  district  of  New  York,  in  which  he 
was  tried,  did  not  proceed  against  him  for  murder,  but  for  a  minor  of- 
fense not  included  in  the  treaty  of  extradition ;  and  the  judges  of  that 
court  certified  to  this  court  for  its  judgment  tlie  question  whetiier  this 
could  be  done.    Held: 

(1)  That  a  treaty  to  which  the  United  States  is  a  party  is  a  law  of 
the  land,  of  which  all  courts,  state  and  national,  are  to  take  judicial 
notice,  and  by  the  provisions  of  wliich  they  are  to  be  governed,  so  far 
as  they  are  capable  of  judicial  enforcement. 

(2)  Tliat.  on  a  sound  construction  of  the  treaty  under  which  the  de- 
fendant was  delivered  to  this  country,  and  under  the  proceedings  by 
which  this  was  done,  and  acts  of  congress  on  that  subject  (R.  S., 
Bees.  5273,  .'5275),  he  cannot  lawfully  be  tried  for  any  other  offense 
than  murder, 

(3)  The  treaty,  the  acts  of  congress,  and  the  proceedings  by  which 
he  was  extradited,  clothe  him  with  the  right  to  exemption  from  trial 
for  any  other  offense,  until  he  has  had  an  opportunity  to  return  to  tlie 
country  from  which  he  was  taken  for  tlie  purpose  alone  of  trial  for  the 
offense  specified  in  the  demand  for  his  surrender.    Tlie  national  honor 

1  See  note. 
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also  n'i|iiiit'H  thnt  kchkI  faith  hIiiiU  1h'  kt'pt  witli  thfi  country  which  sur- 
renilorcil  liini. 
(4)  Tlie  circuinstiince  thut  the  party  was  cunvicted  of  inflicting 
ruui  aiiii  unuHual  puniHliiiiont,  on  the  Hamu  evidence  wliieli  was  pro- 
duced befDre  the  couiniittliig  uiagistrate  in  England,  in  tliu  extradi- 
tion proeeedingH  for  murder,  does  not  cliange  the  principle. 

The  case  is  stated  in  the  oj)inion  of  the  court. 

Mr.  Solicitoi'-Gcnerao  Goode,  for  the  United  States. 
Mr.  A.  J.  Dltteiilm'fer,  for  liausclier. 

Mr.  Justice  AriM-KK  delivered  the  opinion  of  tlie  court. 

Tliis  case  eoiiies  before  us  on  a  certificate  of  division  of  opin- 
ion between  tlie  judges  holding  the  circuit  court  of  the  United 
States  for  the  southern  district  of  New  York,  arising  after  ver- 
dict of  guilty,  and  before  judgment,  on  a  motion  in  arrest  of 
judgment. 

The  prisoner,  William  Rauscher,  was  indicted  by  a  grand 
jury,  for  that,  on  the  9th  day  of  October,  1884-,  on  the  high 
seas,  out  of  the  jurisdiction  of  any  particular  state  of  the 
United  States,  and  within  the  admiralty  and  maritime  juris- 
diction thereof,  ho,  the  said  William  Itauscher,  being  then  and 
there  second  mate  of  the  shi|)  J.  F.  Chapman,  unlawfully 
made  an  assault  upon  Janssen,  one  of  the  crew  of  the  vessel  of 
which  he  was  an  otHcer;  and  unlawfully  inflicted  u[)on  said 
JanSsen  cruel  and  unusual  punishment.  This  indictment  was 
found  under  section  5317  of  the  Revised  Statutes  of  the  United 
States. 

The  statement  of  the  division  of  opinion  between  the  judges 
is  in  the  following  language: 

''This  cause  coming  on  to  be  heard  at  this  term,  before  judg- 
ment ujion  the  verdict,  on  a  motion  in  arrest  of  judgment,  and 
also  on  a  motion  for  a  new  trial  before  the  two  judges  above 
mentioned,  at  such  hearing  the  following  questions  occurred: 

^^First.  The  prisoner  having  been  extradited  upon  a  charge 
of  murder  on  the  high  seas  of  one  Janssen,  under  section  5330, 
Revised  Statutes,  had  the  cu'cuit  court  of  the  southern  district  of 
New  York  jurisdiction  to  put  him  to  trial  upon  an  indictment 
under  section  5347,  Revised  Statutes,  charging  him  with  cruel 
and  unusual  punishment  of  the  same  man,  he  being  one  of  the 
crew  of  an  American  vessel  of  which  the  defendant  was  an 
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officer,  and  such  punishment  consisting  of  the  identical  acts 
proved  in  the  extradition  proceedings? 

*■' Sec'oiHl.  Did  or  not  the  ])risoner,  under  the  extradition 
treaty  with  Great  Britain,  liaving  been  surrendered  upon  ;i 
charge  of  murder,  acquire  a  right  to  be  exempt  from  prosecu 
tion  upon  the  charge  set  forth  in  the  indictment,  witliout  beiii" 
first  afforded  an  opportunity  to  return  to  Great  Britain? 

"  Tli'inL  Was  it  error  on  the  part  of  the  trial  judge  to  over 
rule  a  plea  to  the  jurisdiction  of  the  court  to  try  the  indictment 
under  section  5347  of  the  United  States  Revised  Statutes,  chare- 
ing  the  accused  with  cruel  and  unusual  i)unishment  of  ono  Jans- 
sen,  one  of  the  crew  of  a  vessel  of  which  accused  was  an  ollicer, 
it  having  been  established  upon  said  plea  that  the  accused  was 
extradited  under  the  extradition  treaty  with  Great  Britain, 
upon  the  charge  of  murder  of  the  same  Janssen,  uiulor  sec- 
tion 53ui)  of  the  United  States  Kevised  Statutes? 

'■''Foitrth.  Was  it  error  on  the  part  of  the  tr  al  judge  to  re- 
fuse to  direct  a  verdict  of  acquittal,  after  it  had  been  proven 
that  the  accused  was  extradited  under  the  extradition  treaty 
with  Great  Britain,  u|)on  the  charge  of  murder,  it  also  ap- 
pearing that  in  the  proceedings  preliminary  to  the  warrant  of 
extradition  the  saine  act  was  investigated,  and  the  same  wit- 
nesses examined,  as  at  the  trial? 

"In  respect  to  each  of  which  questions  the  judges  aforesaid 
were  divided  in  opinion, 

"  Wherefore,  at  the  same  term,  at  the  request  of  the  United 
States  attorney,  they  have  caused  the  points  above  stated  to  be 
certilied  under  the  seal  of  this  court,  together  with  a  copy  of 
the  indictment  and  an  abstract  of  the  record,  to  the  suproine 
court  of  the  United  States  for  final  decision  according  to  law. 

"Wm.  J.  Wam.aoio. 
"CnAs.  L.  Bknkdict." 

The  treaty  with  Great  Britain,  under  which  the  defendant 
was  surrendered  by  that  government  to  ours  upon  a  cliarge  of 
murder,  is  that  of  August  !>,  iS42,  styled  "  A  treaty  to  settle  and 
define  the  boundaries  between  the  territories  of  the  United 
States  and  the  possessions  of  Ilor  Britannic  Majesty  in  North 
America;  for  the  final  suppression  of  the  African  slave  trade; 
and  for  the  giving  up  of  criminals,  fugitives  from  justice,  in 
certain  cases."     8  Stat.,  570. 


With  th( 
treaty  eont 
criminals. 

"It  is  a 

Majesty  sli 

isters,  oIKc 

justice  all  ] 

(Icr,  or  ass 

arson,  or  r 

committed 

asylum,  or 

provided  t 

criminalit\ 

fugitive  or 

apprehcnsi 

had  there 

magistrate 

diction  ar 

issue  a  wf 

so  cliarget 

magistral* 

inality  mii 

the  evider 

be  the  dul 

the  same 

may  issue 

Not  onl 

sons  char] 

sought  re 

of  late  y( 

the  gover 

ous  publi( 

ists  on  1 

tribunals 

ing  undo 

judges  in 

this  coun 

It  is  01 

imposed 

fugitives 


Pi' 


UNITED  STATES  v.  RAUSCHER. 


225 


With  the  exception  of  this  caption,  the  tenth  article  of  the 
treaty  contains  all  that  relates  to  the  subject  of  extradition  of 
criminals.    That  article  i?  here  copied  as  follows: 

"It  is  a<i;reed  that  the  United  States  and  Her  Britannic 
Majesty  sliall,  upon  mutual  requisitions  by  tiiem,  or  their  min- 
isters, olficors,  or  authorities,  respectively  made,  deliver  up  to 
justice  all  persons  who,  being  charged  Avith  the  crime  of  mur- 
der, or  assault  with  intent  to  commit  murder,  or  piracy,  or 
arson,  or  robbery,  or  forgery,  or  the  utterance  of  forged  paper, 
committed  within  the  jurisdiction  of  either,  shall  seek  an 
asylum,  or  shall  bo  found,  within  the  territories  of  the  other; 
provided  that  this  shall  only  bo  done  upon  such  evidence  of 
criminality  as,  according  to  the  laws  of  the  place  where  the 
fugitive  or  person  so  charged  shall  be  found,  would  justify  his 
apprehension  and  commitment  for  trial,  if  the  crime  or  offense 
had  there  been  committed ;  and  the  respective  judges  and  other 
magistrates  of  the  two  governments  shall  have  power,  juris- 
diction and  authority,  upon  complaint  made  under  oath,  to 
issue  a  warrant  for  the  apprehension  of  the  fugitive  or  person 
so  cliargod,  that  he  may  be  brought  before  such  judges  or  other 
magistrates,  respectively,  to  the  end  that  the  evidence  of  crim- 
inality may  be  heard  and  considered ;  and  if  on  such  hearing 
the  evidence  be  deemed  sufficient  to  sustain  the  charge,  it  shall 
be  the  duty  of  the  examining  judge  or  magistrate  to  certify 
the  same  to  the  proper  executive  authority,  that  a  warrant 
may  issue  for  the  surrender  of  such  fugitive." 

Not  only  has  the  general  subject  of  the  extradition  of  per- 
sons charged  with  crime  in  one  country,  who  have  lied  to  and 
sought  refuge  in  another,  been  matter  of  much  consideration 
of  late  years  by  the  executive  departments  and  statesmen  of 
the  governments  of  the  civilized  portion  of  the  world,  by  vari- 
ous publicists  and  writers  on  international  law,  and  by  special- 
ists on  that  subject,  as  well  as  by  the  courts  and  judicial 
tribunals  of  different  countries,  but  the  precise  questions  aris- 
ing under  this  treaty,  as  presented  by  the  certificate  of  the 
judges  in  this  case,  have  recently  been  very  much  discussed  in 
this  country  and  in  Great  Britain. 

It  is  only  in  modern  times  that  the  nations  of  the  earth  have 
imposed  upon  themselves  the  obligation  of  delivering  up  these 
fugitives  from  justice  to  the  states  where  their  crimes  were 
Vol,  VI- 15 
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committed,  for  trial  and  punishment.  This  has  been  done 
generally  by  treaties  made  b}-^  one  independent  government 
with  another.  Prior  to  these  treaties,  and  apart  from  them, 
it  may  be  stated  as  the  general  result  of  the  writers  upon  inter- 
national law,  that  there  was  no  well-defined  obligation  on  one 
country  to  deliver  up  such  fugitives  to  another,  and  tlioiigh 
sucli  delivery  was  often  made,  it  was  upon  the  principle  of 
comity,  and  within  the  discretion  of  the  government  wliose  ac- 
tion was  invoked ;  and  it  has  never  been  recognized  as  among 
those  obligations  of  one  government  towards  another  which 
rest  upon  estai)iished  principles  of  international  law. 

Whether  in  the  United  States,  in  the  absence  of  any  tre.ity 
on  the  subject  with  a  foreign  nation  from  whose  justice  a  fugi- 
tive may  be  found  in  one  of  the  states,  and  in  the  absence  of 
any  act  of  congress  upon  the  subject,  a  atate  can,  through  its 
own  judiciary  or  executive,  surrender  him  for  trial  to  such 
foreign  nation,  is  a  question  which  has  been  under  considera- 
tion by  the  courts  of  this  country  without  any  very  conclusive 
I'esult. 

In  the  case  of  Daniel  Washburn,  4  Johns.  Ch.,  100;  S.  C,  8 
Am.  Dec,  5-18,  who  was  arrested  on  a  charge  of  theft  commit- 
ted in  (Canada,  and  brought  before  (Chancellor  Kent  upon  a 
writ  of  habeas  eorpus,  that  distinguished  jurist  held  that,  irre- 
spective of  all  treaties,  it  was  the  drty  of  a  state  to  surrender 
fugitive  criminals.  The  doctrine  of  this  obligation  was  pre- 
sented with  great  ability  by  that  learned  jurist;  but  shortly 
afterward  Chief  Justice  Tilghman,  in  the  case  of  Short  v.  Dea- 
con, 10  S.  «fe  It.,  125,  in  the  supremo  court  of  Pennsylvania, 
held  the  contrary  opinion  — that  the  delivery  up  of  a  fugitive 
was  an  aifair  of  the  executive  branch  of  the  national  govern- 
ment, to  which  the  demand  of  the  foreign  power  must  be  ad- 
dressed; that  judges  could  not  legally  deliver  up,  nor  could 
they  command  the  executive  to  do  so;  and  that  no  magistrate 
in  Pennsylvania  had  the  right  to  cause  a  j)erson  to  bo  arrested 
in  order  to  afford  the  president  of  the  United  States  an  oppor- 
tunity to  deliver  him  up,  because  the  president  had  already 
declared  ho  would  not  do  so. 

In  the  case  of  Holmes  v.  Jennison,  14  Pet.,  540,  on  a  writ  of 
error  to  the  supreme  court  of  Vermont,  it  appears  that  appli- 
cation had  been  made  to  the  president  for  the  extradition  of 
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Holmes,  a  naturalized  citizen  of  the  United  States,  who  was 
charged  with  having  committed  murder  in  Lower  Canada. 
There  being  then  no  extradition  treaty  between  the  two  gov- 
ernments, the  president  declined  to  act,  through  an  alleged 
want  of  power.  Holmes  having  been  arrested  under  authority 
from  Governor  Jennison,  of  Vermont,  obtained  a  writ  of 
habeas  corpus  from  the  supreme  court  of  that  state,  and  the 
sheriff  returned  that  he  was  detained  under  an  order  of  the 
governor,  which  commanded  the  sheriff  to  deliver  him  up  to 
the  authorities  of  Lower  Canada,  and  the  supreme  court  of  the 
state  held  the  return  sufficient.  On  the  writ  of  error  from  the 
supreme  court  of  the  United  States  two  questions  were  pre- 
sented: first,  whether  a  writ  of  error  would  lie  in  such  case 
from  that  court  to  the  supreme  court  of  the  state;  and,  second, 
whetlier  the  judgment  of  the  latter  court  was  right.  The 
eight  judges  who  heard  the  case  in  this  court  were  e(]ually  di- 
vided in  opinion  on  the  first  of  these  questions,  and  therefore 
noautlioritative  decision  of  the  principal  question  could  bo  made. 
Avery  able  and  learned  opinion  in  favor  of  the  appellate  juris- 
diction of  the  supreme  court  of  the  United  States,  and  against 
the  right  attempted  to  be  exercised  by  the  governor  of  Ver- 
mont, was  delivered  by  Chief  Justice  Taney,  with  whom  con- 
curred Justices  Story,  McLean  and  Wayne.  J  ustices  Thompson, 
Barbour  and  Catron  delivered  separate  opinions,  denying  the 
power  of  the  supremo  court  of  the  United  States  to  revise  the 
judgment  of  the  supreme  court  of  Vermont.  These  latter, 
with  whom  concurred  Justice  Baldwin,  did  not  express  any 
clear  opinion  upon  the  power  of  the  authorities  of  the  state  of 
Vermont,  either  executive  or  judicial,  to  deliver  Holmes  to  the 
government  of  Canada;  but,  upon  return  of  the  case  to  the 
supreme  court  of  that  state,  it  seems  that  that  court  was  satis- 
fied by  the  arguments  of  the  chief  justice  and  those  who  con- 
curred with  him  of  the  error  of  its  position,  and  Holmes  was 
discharged.  In  the  iinal  disposition  of  the  case  the  court  uses 
the  following  language: 

"I  am  authorized  by  my  brethren,"  says  the  chief  justice, 
"to  say  that,  on  an  examination  of  this  case,  as  decided  by  the 
supremo  court  of  the  United  States,  they  think,  if  the  return 
had  been  as  it  now  is,  a  majority  of  that  court  would  have  de- 
cided that  Holmes  was  entitled  to  his  discharge,  and  that  the 
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opinion  of  a  majority  of  the  supreme  court  of  the  United  States 
was  also  adverse  to  the  exercise  of  the  power  in  question  by 
any  of  the  separate  states  of  the  Union.  The  judgment  of  tiie 
court  therefore  is,  that  Ilohiies  bo  discharged  from  his  impris- 
onment."    Ex  parte  IMmes,  12  Vt.,  G31. 

The  court  of  appeals  of  New  York,  in  the  case  of  The 
People,  etc.,  v.  Curtw,  50  N.  Y.,  321,  also  decided  that  an  act  of 
the  legislature  of  that  state,  authorizing  the  rendition  to  for- 
eign states  of  fugitives  from  justice,  was  in  conflict  with  the 
constitution  of  the  United  States.    This  was  in  1872. 

The  question  has  not  since  arisen  so  as  to  be  decided  by  this 
court,  but  there  can  be  little  doubt  of  the  soundness  of  the 
opinion  of  Chief  Justice  Taney,  that  the  power  exercised  by 
the  governor  of  Averment  is  a  part  of  the  foreign  intci'course 
of  this  country,  which  has  undoubtedly  been  conferred  upon 
the  federal  government;  and  that  it  is  clearly  included  in  the 
treaty-making  power  and  the  corresponding  power  of  app  tint- 
ing and  receiving  ambassadors  and  other  public  ministers. 
Tiiere  is  no  necessity  for  the  states  to  enter  upon  the  rohitions 
with  foreign  nations  which  are  necessarilv  implied  in  the  ex- 
tradition  of  fugitives  from  justice  found  within  the  limits  of 
the  state,  as  there  is  none  why  they  should  in  their  own  nama 
make  demand  upon  foreign  nations  for  the  surrender  of  such 
fugitives. 

At  this  time  of  day,  and  after  the  repeated  examinations 
which  have  been  made  by  this  court  into  the  powers  of  the 
federal  government  to  deal  with  all  such  international  ques- 
tions exclusively,  it  can  hardly  be  admitted  that,  even  in  the 
absence  of  treaties  or  acts  of  congress  on  the  subject,  the  ex- 
tradition of  a  fugitive  from  justice  can  become  the  subject  of 
negotiations  between  a  state  of  this  Union  and  a  foreign  gov- 
ernment. 

Fortunately,  this  question,  with  others  which  might  arise  in 
the  absence  of  treaties  or  acts  of  congress  on  the  subject,  is 
now  of  very  little  importance,  since,  with  nearly  all  the  nations 
of  the  world  with  whom  our  relations  are  such  that  fugitives 
from  justice  may  be  found  within  their  dominions  or  within  ours, 
we  have  treaties  ^yhich  govern  the  rights  and  conduct  of  the 
parties  in  such  cases.  These  treaties  are  also  supplemented  by 
acts  of  congress,  and  both  aro  in  their  nature  exclusive. 
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The  case  we  have  under  consideration  arises  under  one  of 
these  treaties  made  between  the  United  States  and  Great 
Britain,  the  country  with  which,  on  account  of  our  intimate 
relations,  the  cases  requiring  extradition  are  likely  to  be  most 
numerous.  This  treaty  of  1842  is  supplemented  by  the  acts  of 
congress  of  August  12, 1848  (9  Stat.,  802),  and  March  3,  1869 
(15  Stat.,  337),  the  provisions  of  which  are  embodied  in  sections 
5270,  5272  and  5275  of  the  Eevised  Statutes,  under  title  LXVI, 
Extradition. 

The  treaty  itself,  in  reference  to  the  very  matter  suggested 
in  the  questions  certified  by  the  judges  of  the  circuit  court, 
has  been  made  the  subject  of  diplomatic  negotiations  between 
the  executive  department  of  this  country  and  tlie  government 
of  Great  Britain  in  the  cases  of  Winsloio  and  Laxorc.nce.  Win- 
slow,  who  was  charged  with  forgery  in  the  United  States,  liad 
taken  refuge  in  England,  and,  on  demand  being  made  for  his 
extradition,  the  foreign  oHico  of  that  country  required  a  pre- 
liminary pledge  from  our  government  that  it  would  not  try 
him  for  any  other  offense  than  the  forgery  for  which  he  was 
demanded.  To  this  Mr.  Fish,  the  secretary  of  state,  did  not 
accede,  and  was  informed  that  the  reason  of  the  demand  on 
the  part  of  the  British  government  was  that  one  Lawrence, 
not  long  ])reviously  extradited  under  the  same  treaty,  had 
been  prosecuted  in  the  courts  of  this  country  for  a  different 
offense  from  that  for  which  ho  had  been  demanded  from  Great 
Britain,  and  for  the  trial  of  which  he  was  delivered  up  by  that 
government.  Mr.  Fish  defended  the  right  of  the  government 
or  state  in  which  the  offense  was  committed  to  try  a  person 
extradited  under  this  treaty  for  any  other  criminal  offense,  as 
well  as  for  the  one  for  which  tlio  extradition  had  been  de- 
manded ;  while  Lord  Derby,  at  the  head  of  the  foreign  olHce 
in  England,  construed  tiie  treaty  as  requiring  the  government 
Avhicli  had  demanded  the  extradition  of  an  offender  against  its 
laws  for  a  prescribed  offense,  mentioned  in  the  treaty  and  in 
the  demand  for  his  extradition,  to  try  him  for  that  offense  and 
for  no  other.  The  correspondence  is  an  able  one  upon  both 
sides,  and  presents  the  question  which  wo  arc  now  required  to 
decide,  as  to  the  construction  of  the  treaty  and  the  effect  of 
the  acts  of  congress  already  cited,  and  of  a  statute  of  Great 
Britain  of  1870  on  the  same  subject.    The  negotiations  bc- 
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tween  the  two  governments,  however,  on  that  subject  were 
inconclusive  in  any  other  sense  than  that  Winslow  was  not 
delivered  up  and  Lawrence  was  never  actually  brought  to 
judgment  for  any  other  offense  than  that  for  which  his  extra- 
dition was  demanded. 

The  question  was  also  discussed  in  the  house  of  lords,  and 
Lord  Derby  stated  and  defended  his  views  of  the  construction 
of  tlw  treaty  with  marked  ability,  while  he  conceded  that  tho 
act  of  parliament  on  that  subject,  which  declared  that  the  per- 
son extradited  could  be  tried  for  no  other  offense  than  that 
for  which  he  had  been  demanded,  had  no  obligatory  force  upon 
tho  United  States  as  one  of  the  parties  to  the  treaty.  Foreign 
Relations  of  the  United  States,  1876-7,  pp.  204-307. 

The  sulijcct  was  also  vary  fully  discussed  by  Mr.  WiUiam 
Beach  Lawrence,  a  very  learned  authority  on  matters  of  inter- 
national law,  living  in  this  country,  in  several  published  arti- 
cles. Albany  Law  Journal,  volume  14,  p.  85;  volume  15, 
p.  224;  volume  10,  p.  3G1.  In  these,  the  author,  with  his  usual 
ability,  maintains  the  proposition  that  a  person  delivered  up 
under  this  treaty  on  a  demand  charging  him  with  a  specific 
offense,  mentioned  in  it,  can  only  be  tried  by  the  country  to 
which  he  is  delivered  for  that  specific  offense,  and  is  entitled, 
unless  found  guilty  of  that,  to  be  restored  in  safety  to  the 
country  of  his  asylum  at  the  time  of  his  extradition. 

A  very  able  article  arising  out  of  the  same  public  discussion 
at  that  time,  to  wit,  1870,  is  found  in  the  American  Law  Re- 
view, said  to  have  been  written  by  Judge  Lowell,  of  the 
United  States  court  at  Jioston,  in  which,  after  an  examination 
of  the  authorities  upon  the  general  rule,  independent  of  treaties, 
as  found  in  the  continental  writers  on  international  law,  he 
says  that  the  rule  is,  that  the  person  whose  extradition  has  been 
granted  cannot  bo  prosecuted  and  tried  except  for  the  crime 
for  which  his  extradition  has  been  obtained;  and,  cntenng 
upon  tho  question  of  the  construction  of  the  treaty  of  1842,  he 
gives  to  it  the  same  effect  in  regard  to  that  matter.  10  Am. 
Law  Review,  1875-0,  p.  617. 

Mr.  David  Dudley  Field,  in  his  draft  of  an  outline  for  an  in- 
ternational code,  published  about  the  same  time,  adopts  the 
.same  principle.  Field's  International  Code,  §  237,  p.  122.  It  is 
understood  that  the  rule  which  he  lays  down  represents  as  well 
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what  he  understands  to  be  existing  law  as  also  what  he  sup- 
poses it  should  be. 

A  very  learned  and  careful  work,  published  in  this  country 
by  Mr.  Spear,  in  1879,  and  a  second  edition  in  1884.  after  con- 
sidering all  the  correspondence  between  our  government  and 
Great  Britain,  upon  the  subject,  the  debate  in  the  house  of 
lords,  tlie  articles  of  Mr.  Lawrence  and  Judge  Lowell,  as  well 
as  the  treatise  of  Mr.  Clarke,  an  English  writer,  with  a  very 
exhaustive  examination  of  all  the  decisions  in  this  country  re- 
lating to  tliis  matter,  arrives  at  the  same  conclusion.  This  ex- 
amination by  Mr.  Spear  is  so  full  and  careful  that  it  leaves 
notlj.ngto  be  desired  in  the  way  of  presentation  of  authorities. 

Tiic  only  English  work  on  the  subject  of  extradition  we  have 
been  able  to  find  which  discusses  this  subject  is  a  small  manual 
by  Edward  Clarke,  of  Lincoln's  Inn,  jJublished  in  18G7.  Ho 
adopts  the  same  view  of  the  construction  of  this  treaty,  and  of 
the  genL'ral  principles  of  international  law  upon  the  subject, 
which  we  have  just  indicated. 

Turning  to  seek  in  judicial  decisions  for  authority  upon  the 
subject,  as  might  bo  tanticipated  we  meet  with  nothing  in  the 
English  courts  of  much  value,  for  the  reason  that  treaties  made 
by  the  crown  of  Great  Britain  with  other  nations  are  not  in 
those  courts  considered  as  part  of  the  law  of  the  land,  but  the 
rights  and  the  duties  growing  out  of  those  treaties  are  looked 
upon  in  that  country  as  matters  confided  wholly  for  their  exe- 
cution and  enforcement  to  the  executive  branch  of  the  govern- 
ment. Speaking  of  the  Ashburton  treaty  of  IS'12,  which  we 
are  now  construing,  Mr.  Clarke  says  that  "in  Ii^ngland  the 
common  law  being  held  not  to  permit  the  surrender  of  a  crim- 
inal, this  provision  could  not  come  into  effect  without  an  acti  of 
parliament,  but  in  the  United  States  a  treaty  is  as  binding  as 
an  act  of  congress."    Clarke  on  Extradition,  38. 

This  difference  between  the  judicial  powers  of  the  courts  of 
Great  Britain  and  of  this  country  in  regard  to  treaties  is  thus 
alluded  to  by  Chief  Justice  Marshall,  in  the  supreme  court  of 
the  United  States: 

"  A  treaty  is,  in  its  nature,  a  contract  between  two  nations, 
not  a  legislative  act.  It  does  not  generally  effect,  of  itself,  the 
object  to  be  accomplished,  especially  so  far  as  its  operation  is 
infra-territorial,  but  is  carried  into  execution  by  the  sovereign 
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power  of  the  respective  parties  to  the  instrument.  In  the 
United  States  a  different  principle  is  established.  Our  constitu- 
tion declares  a  treaty  to  be  the  law  of  the  land.  It  is,  conse- 
quently, to  be  regarded  in  courts  of  justice  as  equivalent  to  an 
act  of  tlie  legislature  whenever  it  operates  of  itself  without  the 
aid  of  any  legislative  ])rovision.  But  when  tlie  terms  of  the 
stipulation  import  a  contract,  when  either  of  the  i)artios  en- 
gages to  perform  a  particular  act,  the  treaty  addresses  itself  to 
the  political,  not  the  judicial,  department,  and  the  legislature 
must  execute  the  contract  before  it  can  become  a  rule  for  the 
court."     Foiitr'i'  V.  JVeilson,  '2  Pet.,  25:^,  3U. 

This  whole  subject  is  fully  considered  in  The  Ueml  Money 
Cases,  112  IT.  S.,  580,  in  which  the  effect  of  a  treaty  as  a  part 
of  the  law  of  the  land,  as  distinguished  from  its  aspect  as  a 
mere  contract  between  independent  nations,  is  expressed  in  the 
following  lanyuage: 

"  A  treaty  is  primarily  a  compact  between  independent  na- 
tions. It  do[)en(ls  for  the  enforcement  of  its  provisions  on  the 
interest  and  the  honor  of  the  governments  which  are  parties  to 
it.  If  these  fail,  its  mfraction  becomes  the  subject  of  interna- 
tional negotiations  and  reclamations,  so  far  as  the  injured 
party  chooses  to  seek  redress,  which  may  in  the  end  he  en- 
forced by  actual  war.  It  is  obvious  that  with  all  this  the  judi- 
cial courts  have  nothing  to  do  and  can  give  no  redress.  But 
a  treaty  may  also  contain  provisions  which  confer  certain 
rights  upon  the  citizens  or  subjects  of  one  of  the  nations  resid- 
ing in  the  territorial  limits  of  the  other,  which  partake  of  the 
nature  of  municipal  law,  and  which  are  capable  of  enforcement 
as  between  private  parties  in  the  courts  of  the  country.  An 
illustration  of  this  character  is  found  in  treaties  which  regulate 
the  mutual  rights  of  citizens  and  subjects  of  the  contractinj,^ 
nations  in  regard  to  rights  of  j)i'oj)ert}'  by  descent  or  inherit- 
ance, when  the  individuals  concerned  are  aliens.  The  consti- 
tution of  the  United  States  places  such  provisions  as  these  in 
the  same  category  as  other  laws  of  congress,  by  its  dechua- 
tion  that  '  this  constitution  and  the  laws  made  in  pursuance 
thereof,  and  all  treaties  made  or  which  shall  be  made  under 
authority  of  the  United  States,  shall  be  the  supreme  law  of  the 
land.'  A  treaty,  then,  is  a  law  of  the  land,  as  an  act  of  congress 
is  whenever  its  provisions  prescribe  a  rule  by  which  the  rights  of 
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the  private  citixen  or  subject  may  be  determined.  And  when 
such  rjf^'lits  are  of  a  nature  to  bo  enforced  in  a  court  of  justice, 
that  court  resorts  to  the  treaty  for  a  rule  of  decision  for  the  case 
before  it  as  it  would  to  a  statute."  Pages  598-99.  See,  also, 
Chew  IL'owj  V.  United  States,  112  U.  S.,  uSfi,  540,  505. 

The  treaty  of  1842  being-,  therefore,  the  supremo  law  of  the 
land,  which  tiie  courts  are  bound  to  take  judicial  notice  of,  and 
to  enforce  in  any  appropriate  proceeding  the  rights  of  persons 
growing  out  of  that  treaty,  we  proceed  to  inquire,  in  the  first 
place,  so  far  as  pertinent  to  the  questions  certified  by  the  cir- 
cuit judges,  into  the  true  construction  of  the  treaty.     We  have 
already  scon  that,  according  to  the  doctrine  of  ])ublicists  and 
writers  on  intornatioiuil  law,  the  country  receiving  the  offender 
against  its  laws  from  another  country  had  no  right  to  proceed 
against  liirn  for  any  other  offense  than  that  for  which  he  had 
been  delivered  up.     This  is  a  principle  which  commends  itself 
as  an  appropriate  adjunct  to  the  discretionary  exercise  of  the 
power  of  rendition,  because  it  can  hardly  bo  supposed  that 
a  government  which  was  under  no  treaty  obligation,  nor  any 
absolute  obligation  of  public  dut^'',  to  seize  a  person  who  had 
found  an  asylum  within  its  bosom  and  turn  him  over  to  an- 
other country  for  trial,  would  be  willing  to  do  this,  unless  a 
case  was  made  of  some  specific  offense  of  a  character  which 
justified  the  government  in  depriving  the  party  of  his  asylum. 
It  is  unreasonable  that  the  country  of  the  asylum  should  be 
expected  to  deliver  up  such  person  to  be  dealt  with  by  the  de- 
manding government  without  any  limitation,  implied  or  other- 
wise, upon  its  prosecution  of   the  partN\     In  exercising  its 
discretion  it   might   be  very  willing  to  deliver  up  offenders 
against  such  laws  as  were  essential  to  the  protection  of  life, 
liberty  and  person,  while  it  would  not  bo  willing  to  do  this  on 
account  of  minor  misdemeanors  or  of  a  certain  class  of  polit- 
ical offenses  in  which  it  would  have  no  interest  or  sympathy. 
Accordingly,  it  has  been  the  policy  of  all  governments  to  grant 
an  asylum  to  persons  who  have  rted  from  their  homes  on  ac- 
count of  political  disturbances,  and  who  might  be  there  amen- 
able to  laws  framed  with  regard  to  such  subjects  and  to  the 
personal  allegiance  of  the  party.     In  many  of  the  treaties  of 
extradition  between  the  civilized  nations  of  the  world  there  is 
an  express  exclusion  of  the  right  to  demand  the  extradition  of 
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offenders  against  sucli  laws,  and  in  none  of  them  is  this  class 
of  offenses  mentioned  as  being  the  foundation  of  exti'iulition 
proceedings.  Indeed,  tiie  enumeration  of  offenses  in  most  of 
these  treaties,  and  especially  in  the  treaty  now  under  consider- 
ation, is  so  specific,  and  marked  by  such  a  clear  lino  in  regard 
to  the  magnitude  and  importance  of  those  offenses,  tiiat  it  is 
impossible  to  give  any  other  interpretation  to  it  than  that  of 
the  exclusion  of  the  right  of  extradition  for  any  others. 

It  is,  therefore,  very  clear  that  this  treaty  did  not  intend  to 
depart  in  this  respect  from  the  recognized  public  law  wiiich 
had  i)re vailed  in  the  absence  of  treaties,  and  that  it  wiis  not 
intended  tliat  this  treaty  should  bo  used  for  any  other  purpose 
than  to  secure  the  trial  of  the  person  extradited  for  one  of  tlie 
offenses  enumerated  in  the  treat}'.     This  is  not  only  ai)i)arent 
from  the  general  principle  that  the  specific  enumeration  of  cer- 
tain matters  and  things  implies  the  exclusion  of  all  others,  but 
the  entire  face  of  the  treaty,  including  the  processes  by  uiiich 
it  is  to  bo  carried  into  effect,  confirms  this  view  of  tlie  subject. 
It  is  unreasonable  to  suppose  that  any  demand  for  rendition. 
framed  upon  a  general  representation  to  the  government  of  the 
asylum  (if  we  may  use  such  an  expression),  that  the  party  for 
whom  the  demand  was  made  was  guilty  of  some  violation  of 
the  laws  of  the  country  which  demanded  him,  witliout  speci- 
fying any  particular  offense  with  which  he  was  charged,  and 
even  without  s{)ecifying  an  offense  mentioned  in  tlie  treaty, 
would  receive  any  serious  attention;  and  yet  such  is  the  ell'ect 
of  the  construction  that  the  ])arty  is  properly  liable  to  trial  for 
any  other  offense  than  that  for  which  he  was  demanded,  and 
which  is  described  in  the  treaty.     There  would,  under  tiuit 
view  of  the  subject,  seem  to  be  no  need  of  a  description  of  a 
specific  offense  in  makmg  the  demand.     But,  so  far  from  this 
being  admissible,  the  treaty  not  only  provides  that  the  party 
shall  be  charged  with  one  of  the  crimes  mentioned,  to  wit, 
murder,  assault  with  intent  to  conmiit  murder,  piracy,  arson, 
robbery,  forgery,  or  the  utterance  of  forged  paper,  but  tliat 
evidence  shall  be  ])roduced  to  the  judge  or  magistrate  of  tlie 
country  of  which  such  demand  is  made,  of  the  commission  of 
such  an  offense,  and  that  this  evidence  shall  be  such  as  accord- 
ing to  the  law  of  that  country  would  justify  the  apprehension 
and  commitment  for  trial  of  the  person  so  charged.     If  the 
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proceedings  under  which  the  party  is  arrested  in  a  country 
where  he  is  peaceably  and  quietly  Uving,  and  to  the  protection 
of  wlioso  laws  he  is  entitled,  are  to  have  no  influence  in  limit- 
ing the  prosecution  in  the  country  where  the  olfense  is  charged 
to  have  been  conunitted,  there  is  very  little  use  for  this  i)ar- 
ticularity  in  charging  a  specific  offense,  requiring  that  offense 
to  be  one  mentioned  in  the  treaty,  as  well  as  sufHcicnt  evidence 
of  the  party's  guilt,  to  put  him  upon  trial  for  it.  Nor  can  it 
bo  said  that,  in  the  exercise  of  such  a  delicate  power  under  a 
treaty  so  well  guarded  in  every  particular,  its  provisions  are 
obii"atorv  alone  on  the  state  which  makes  the  surrender  of  the 
lu<ritivo,  and  that  that  fugitive  passes  into  the  hands  of  the 
coiuitiy  which  charges  him  with  the  offense,  free  from  all 
the  positive  re(|uiromonts  and  just  imj)lications  of  the  treaty 
under  which  the  transfer  of  his  person  takes  place.  A  moment 
before  he  is  under  the  protection  of  a  government  which  has 
aH'oidoil  him  an  asylum,  from  which  he  can  only  be  taken  under 
a  very  limited  form  of  procedure,  and  a  moment  after  he  is 
found  in  the  possession  of  another  sovereignty  by  virtue  of 
tluit  proceeding,  but  divested  of  all  the  rights  which  he  had 
the  moment  before,  and  of  all  the  rights  wliich  the  law  govern- 
ing that  proceeding  was  intended  to  secure. 

If  upon  the  face  of  this  treaty  it  could  be  seen  that  its  sole 
object  was  to  secure  the  transfer  of  an  individual  from  the 
jurisdiction  of  one  sovereignty  to  that  of  another,  the  argu- 
ment niigiit  be  sound;  but  as  this  right  of  transfer,  the  right 
to  demand  it,  the  obligation  to  grant  it,  the  proceedings  under 
which  it  takes  place,  all  show  that  it  is  for  a  limited  and  de- 
fined purpose  that  the  transfer  is  made,  it  is  impossible  to 
conceive  of  the  exercise  of  jurisdiction  in  such  a  case  for  any 
other  purpose  than  that  mentioned  iu  the  treaty,  and  ascer- 
tained by  the  proceedings  undei'  which  the  party  is  extradited, 
without  an  implication  of  fraud  upon  the  rights  of  the  party 
extradited,  and  of  bad  faith  to  the  country  which  permitted 
his  extradition.  No  such  view  of  solemn  public  treaties  be- 
tween the  great  nations  of  the  earth  can  be  sustained  by  a 
tribunal  called  upon  to  give  judicial  construction  to  them. 

The  opposite  view  has  been  attempted  to  be  maintained  in 
this  country  u|)on  the  ground  that  there  is  no  express  limita- 
tion in  the  treaty  of  the  right  of  the  country  in  which  the 
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offense  was  committed  to  try  the  person  for  the  crime  alono 
for  which  lie  wus  extradited,  and  tliat  once  bcin<r  witliiu  the 
jurisdiction  of  tiiat  country,  no  matter  by  what  contrivance  or 
fraud,  or  by  what  pretense  of  establisliing  a  charge  provided 
for  by  the  extradition  treaty  he  may  have  been  brouglit  witliin 
the  jurisdiction,  he  is,  when  here,  liable  to  be  tried  for  anyoU'ensc 
against  the  laws,  as  though  arrested  here  originally.  Tliis 
proposition  of  the  absence  of  express  restriction  in  the  treaty 
of  the  right  to  try  him  for  other  offenses  than  that  for  which 
he  was  extradited  is  met  by  the  manifest  scope  and  object  of 
the  treaty  itself.  The  caption  of  the  treaty,  already  (luoted, 
declaring  that  its  purpose  is  to  settle  the  boundary  line  between 
the  two  governments;  to  provide  for  the  iinal  supprossionof 
the  African  slave  trade,  adds:  "and  for  the  giving  ii|)  of 
criminals,  fugitive  from  justice,  in  certain  caaes.^''  The  treaty, 
then,  requires,  as  we  have  already  said,  that  there  shall  be 
given  up,  upon  requisitions  respcctivel\'  made  by  the  two  •Gov- 
ernments, all  persons  charged  with  any  of  the  seven  crimes 
enumerated,  and  the  provisions  giving  a  jnirty  an  examination 
before  a  proper  tribunal,  in  which,  before  he  shall  be  delivered 
up  on  this  demand,  it  must  be  shown  that  the  offense  for  which 
he  is  demanded  is  one  of  those  enumerated,  and  that  the  proof 
is  sufficient  to  satisfy  the  court  or  magistrate  before  whom 
this  examination  takes  place  that  he  is  guilty,  and  such  as  the 
law  of  the  state  of  the  asylum  requires  to  establish  such  gii''t. 
leave  no  reason  to  doubt  that  the  fair  purpose  of  the  tr' 
that  the  person  shall  be  delivered  up  to  be  tried  for  that «  < 
and  for  no  other. 

If  there  should  remain  any  doubt  upon  this  construction  of 
the  treaty  itself,  the  language  of  two  acts  of  congress,  hereto- 
fore cited,  incorporated  in  the  Kevised  Statutes,  must  set 
this  question  at  rest.  It  is  there  declai-ed  (R.  S.,  s(!c.  r)272), 
the  two  preceding  sections  having  provided  for  a  demand 
upon  this  country,  and  for  the  inquiry  into  the  guilt  of  the 
party,  that  "it  shall  be  lawful  for  the  secretary  of  state. 
under  his  hand  and  seal  of  otiice,  to  order  the  person  so  com- 
mitted to  be  delivered  to  such  person  or  persons  as  shall  be 
authorized,  in  the  name  and  on  behalf  of  such  foreign  govern- 
ment, to  he  tried foi'  the  crime  of  ivhich  suck  perxon  shall  he  so 
accused,  and  such  person  shall  be  delivered  up  accordingly." 
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For  tlio  protection  of  persons  brought  into  this  country  by 
extradition  proceedings  from  a  foreign  country,  section  5275 
of  the  Revised  Statutes  j)rovides: 

"  Wlicnever  any  person  is  delivered  by  any  foreign  govern- 
ment to  an  .agent  of  the  United  States  fortlie  purpose  of  being 
brought  within  the  United  States  and  tried  for  any  crime  of 
wliicii  ho  is  duly  accused,  the  president  shall  have  power  to 
take  all  necessary  measures  for  the  transportation  and  safe- 
keeping of  such  accused  person,  and  for  his  security  against 
lawless  violence  until  the  final  conclusion  of  his  trial  for  the 
crimes  or  offenses  specified  in  the  warrant  of  extra<lition,  and 
until  liis  final  discharge  from  custody  or  imprisonment  for  or 
on  account  of  such  crimes  or  offenses,  and  for  a  reasonable 
time  tlieroufter,  and  may  employ  such  portion  of  the  land  or 
naval  forces  of  the  United  States,  or  of  tlie  militia  thereof,  as 
may  be  necessary  for  the  safe-keeping  and  protection  of  the 
accused." 

Tiie  obvious  meaning  of  these  t\yo  statutes,  which  have 
reference  to  all  treaties  of  extradition  made  by  the  United 
States,  is  that  the  party  shall  not  be  delivered  up  by  this 
government  to  be  tried  for  any  other  offense  than  that  charged 
in  tiie  extradition  proceedings;  and  tiiat,  when  brought  into 
tliis  country  ui)on  similar  proceedings,  he  shall  not  be  arrested 
or  tried  for  any  other  offense  than  that  with  which  lie  was 
charged  in  those  proceedings,  until  he  shall  have  had  a  reason- 
able time  to  return  unmolested  to  tlie  country  from  which  he 
•  as  brought.  This  is  undoubtedly  a  congressional  construc- 
tion of  the  purpose  and  meaning  of  extradition  treaties  such 
as  the  one  we  have  under  consideration,  and  whether  it  is  or 
not,  it  is  conclusive  upon  the  judiciary  of  the  right  conferred 
upon  persd.is  brought  from  a  foreign  country  into  this  under 
such  proceedings. 

That  right,  as  we  understand  it,  is  that  ho  shall  be  tried 
only  for  the  offense  with  which  he  is  charged  in  the  extradi- 
tion proct  dings  and  for  which  he  was  delivered  up,  and  that 
if  not  tried  for  that,  or  after  trial  and  acquittal,  he  shall  have 
a  reasonable  time  to  leave  the  country  before  he  is  arrested 
upon  the  charge  of  any  other  crime  committed  previous  to  his 
extradition. 

This  precise  question  has  been  frequently  considered  by 
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courts  of  the  highest  respectability  in  this  country.  One  of 
the  earhest  cases  is  that  of  United  States  v.  Ocddwell,  8  Blatch- 
ford,  131.  Caldwell  was  extradited  from  Canada,  in  1870, 
under  the  treaty  of  1842  with  Great  Britain,  charged  with  for- 
gery. He  was  not  tried  for  this  offense,  however,  but  was 
tried  and  convicted  for  bribingan  officer  of  the  United  States  — 
an  offense  not  designated  in  that  treaty.  In  tlie  circuit  court 
of  the  United  States,  held  by  Judge  Benedict,  Caldwell  called 
the  attention  of  the  court  to  this  fact,  and  claimed  that  under 
the  treaty  he  could  not  be  tried  for  any  offense  committed 
prior  to  his  extradition  other  than  the  one  charged  in  the  pro- 
ceedings. To  this  plea  the  government  interposed  a  denuu'rer, 
which  was  sustained,  and  the  prisoner  was  tried,  convicted  and 
punished  for  t lie  bribery.  Judge  Benedict  said  that,  "wliile 
abuse  of  extradition  proceedings,  and  want  of  good  faitli  in 
resorting  to  them,  doubtless  constitute  a  good  cause  of  com- 
plaint between  tiie  two  governments,  such  com[)laiiits  do  not 
form  a  proper  subject  of  investigation  in  tlie  courts,  however 
much  those  tribunals  might  regret  that  they  should  have  been 
permitted  to  arise.  .  .  .  But  whether  extradited  in  good 
faith  or  not,  the  prisoner,  in  point  of  fact,  is  within  tlie  juris- 
diction of  the  court,  charged  with  a  crime  liieroin  committed; 
and  I  am  at  a  loss  for  even  a  plausible  reason  for  holding,  upon 
such  a  plea  as  the  present,  that  the  court  is  without  jurisdic- 
tion to  try  him.  .  .  .  And  I  cannot  say  that  the  fact  that 
the  defendant  was  brought  within  the  jurisdiction  by  virtue 
of  a  warrant  of  extradition  for  the  crime  of  forgery  affords 
him  a  legal  exemption  from  prosecution  for  other  crimes  by 
him  committed." 

The  next  case  tried  before  the  same  court  was  that  of  United 
States  V.  Lawrence,  13  Blatchford,  295.  Lawrence  was  extradited 
from  Ireland  and  brought  into  this  country  under  the  treaty 
of  1842  on  a  charge  of  a  single  and  specific  forgery,  lie  was 
indicted  and  ])Ut  upon  his  trial  for  other  forgeries  than  that 
specified  in  the  extradition  proceedings.  To  his  trial  for  any 
other  forgery  than  that,  he  objected  by  proper  [>leadings,  on 
the  ground  that  under  the  treaty  with  Great  Britain  he  could 
not  be  so  tried  for  other  forgeries.  Judge  Benedict  held  that 
he  could  bo  so  trieil,  and  he  was  tried  and  a  verdict  of  guilty 
was  rendered.     It  appears,  however,  but  not  very  clearly  from 


UNITED  STATES  v.  RAUSCHER. 


239 


anv  report  of  the  case,  that,  though  tried  and  convicted,  and 
having  pleaded  guilty  to  the  other  offenses  of  forger}^  he  was 
admitted  to  bail  and  no  judgment  was  ever  pronounced. 
Judge  Benedict,  adverting  to  the  case  of  Unif('<l,  States  v.  Cald- 
well, and  to  a  decision  of  the  court  of  appeals  of  New  York 
in  Adrlance  v.  iMf/mve,  59  X.  Y.,  110,  proceeded  to  say: 

"This  ground  of  defense  is,  therefore,  dismissed,  with  the 
remark  tliat  an  offender  against  the  justice  of  his  country  can 
acquire  no  rights  by  defrauding  that  justice.  JJetwcen  him 
and  the  justice  he  has  offended,  no  rights  accruo  to  the  offender 
by  flight.  Uc  remains  at  all  times,  and  everywhere,  liable  to 
be  called  to  answer  to  the  law  for  his  violations  thereof,  pro- 
vided he  comes  within  the  reach  of  its  arm." 

And  in  addition  to  the  ])roposition  urged  in  the  Caldwell 
case,  that  a  question  of  that  character  arising  oa  the  treaty  is 
exclusively  for  the  consideration  of  the  executive  dei)artments 
of  the  respective  governments,  lu;  proceeds  to  say: 

"It  is  tj'iie  that  it  (the  act  of  congress)  assumes,  as  Avell  it 
may,  that  the  offender  will  bo  tried  for  the  offense  upon  which 
his  .surrender  is  asked,  but  there  are  no  woids  indicating  that 
ho  is  to  be  ])rotocted  from  trial  for  all  other  oll'cnses.  The  ab- 
sence of  any  provision  indicating  an  intention  to  protect  from 
prosecution  for  other  offenses,  in  a  statute  havii\g  no  other  ob- 
ject than  the  protection  of  extradited  offendei's,  is  sufficient  to 
deprive  of  all  force  the  suggestion  that  the  act  of  JSOO,  as  a 
legislative  act,  gives  to  the  treaty  of  1842  the  construction 
contended  for  by  the  accused."  There  arc  perhaps  two  or 
three  other  cases  in  which  the  circuit  or  district  judges  of  the 
United  States  have  followed  these  decisions  I'cndoi'ed  by  Judge 
Benedict. 

On  the  other  hand.  Judge  Hoffman,  of  the  district  court  of 
California,  in  the  case  of  United  States  v.  Watts,  S  Sawyer, 
;i70,  decided  that  the  defendant,  having  been  surrendered  under 
the  extradition  treaty  of  1842  by  (}reat  Britain,  could  not  be 
tried  for  other  offenses  than  those  enumerated  in  that  treaty, 
and  supi)orted  this  view  with  a  very  learned  and  able  opinion. 
Judge  Dcady,  of  the  district  court  of  Oregon,  in  Kc  parte 
IIMs,  2(5  Fed.  Kep.,  421,  431,  Februaiy  4,  188G,  held,  in  re- 
gard to  the  treaty  of  1842,  that  for  a  govei'nnient  to  detain  a 
person  extradited  under  that  treaty  for  any  other  charge  than 
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the  one  for  which  he  had  been  surrendered,  "  would  be  not 
only  an  infraction  of  the  contract  between  the  parties  to  tho 
treat\%  but  also  a  violation  of  the  supreme  law  of  this  hintl  in 
a  matter  directly  involving  his  pereonal  rights.  A  right  of 
person  or  proi)crty,  secured  or  recognized  by  treaty,  may  be 
set  up  as  a  defense  to  a  prosecution  in  disregard  of  eitlior,  with 
the  same  force  and  effect  as  if  such  right  was  secured  b}'  an 
act  of  congress." 

But  perhaps  the  most  important  decisions  on  this  question 
are  to  be  found  in  the  highest  courts  of  the  states. 

The  case  of  Adriatice  v.  Zar/rave,  59  N^.  Y.,  110,  Ims  been 
cited  as  supporting  the  doctrine  held  by  Judge  Jjonedict,  and 
undoubtedly  the  language  of  the  opinion  delivered  by  Chief 
Justice  Church,  for  the  court,  in  that  case,  ado]>ts  the  reason- 
ing of  Judge  Benedict's  opinion.  Considering  the  high  char- 
acter of  that  court,  it  may  be  proper  to  make  an  observation  or 
two  on  that  case.  I^Vrs'.  It  seems  that  while  Lagrave  was  held 
for  trial  in  this  country  under  extradition  proceedings,  by  which 
he  was  removed  from  France  under  the  treaty  of  184:]  with 
that  nation,  being  out  on  bail,  he  was  arrested  under  a  writ  in  a 
civil  suit  for  debt,  which  issued  from  one  of  the  courts  of  the 
state  of  New  York.  lie  made  application  by  a  writ  of  /laheas 
corpus  to  l)e  released  from  this  arrest,  on  the  ground  that  he 
was  protected  from  it  by  the  terms  of  the  treaty  under  which 
he  was  surrendered,  which,  in  that  respect,  are  similar  to  those 
of  the  treaty  of  18-12  with  Great  Britain.  The  difference  be- 
tween serving  process  in  a  civil  action  brought  by  a  private 
party,  whether  arrest  be  an  incident  to  that  process  or  not,  and 
the  indictment  and  prosecution  of  a  person  similarly  situated 
for  a  crime  not  mentioned  in  the  treaty  of  extradition  under 
which  the  defendant  was  by  force  brought  to  this  country,  is 
too  obvious  to  need  comn>ent.  And  while  it  is  unnecessary  to 
decide  now  whether  he  could  be  so  served  with  process  in  civil 
proceedings,  it  does  not  follow  that  he  would  be  equally  liable 
to  arrest,  trial  and  conviction  for  a  crime,  and  especially  a 
crime  not  enumerated  in  the  extradition  treaty,  and  committed 
before  his  removal.  Second.  The  case  of  Adnance  v.  Lwjrave 
was  decided  in  the  supreme  court  of  the  state  by  an  order  dis- 
charging Lagrave  from  arrest  under  the  writ,  and  the  writ  was 
vacated.    This  judgment  was  the  unanimous  opinion  of  the 
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court,  in  which  sat  three  eminent  judges  of  that  state,  to  wit, 
Daniels,  Davis  and  Brady.  In  the  court  of  appeals  this  judg- 
ment was  reversed  by  a  divided  court,  Judges  Folger  and 
Grovcr  dissenting. 

"While  this  is  believed  to  be  the  only  decision  in  the  highest 
court  of  a  state  adopting  that  view  of  the  law,  there  are  three 
or  four  cases  decided  by  appellate  courts  of  other  states,  hold- 
ing a  directly  opposite  doctrine. 

The  first  of  these  is  Commonwealth  v.  Ilaices,  13  Bush,  697. 
Hawes  was  demanded  from  the  Dominion  of  Canada  under 
the  treaty  of  1S12,  on  four  indictments  charging  him  with  as 
many  acts  of  forgery,  and  was  delivered  up  on  three  of  them, 
lie  was  Ijrought  to  trial  on  two  of  these  indictments  in  the 
courts  of  Kentucky  and  acquitted,  while  the  other  two  were 
dismissed  on  motion  of  the  attorney  for  the  commonwealth. 
There  wore,  however,  other  indictments  pending  against  him, 
charging  him  with  embezzlement,  and  on  one  of  these  a  mo- 
tion was  made  to  bring  him  to  trial.  Upon  this  motion  the 
(]uestion  was  raised  whether,  under  the  circumstances  in  re- 
gard to  the  extradition,  he  could  be  tried  for  that  offense. 
Judge.Iackson,  before  whom  the  case  was  pending  in  the  Ken- 
ton county  criminal  court,  decided  that  he  was  bound  to  take 
judicial  notice  of  the  treaty  of  1812,  between  the  United  States 
and  Groat  Britain,  and  that  the  defendant  could  not  be  tried 
for  any  oil'cnse  for  which  he  was  not  extradited,  iUthough  he 
Avas  within  the  power  of  the  court,  as  the  treaty  was  the  su- 
preme law  of  the  land.  By  the  terms  of  that  treaty  he  held 
that  llawes  could  be  tried  for  no  other  offense,  because  that 
treaty  provides  only  for  extradition  in  certain  cases,  and  under 
certain  circumstances  of  proof,  and  that  the  right  of  asylum 
is  to  be  held  sacred  as  to  anything  for  which  the  party  was  not 
and  could  not  be  extradited.     He  adds: 

"  1  do  not  mean  to  say  that  he  (Ilawes)  may  not  hereafter  be 
tried;  but  what  I  mean  to  say  is,  that  in  the  face  of  the  treaty 
herein  referred  to,  he  is  not  to  be  tried  until  there  is  a  reason- 
able time  given  him  to  return  to  the  asylum  from  which  he 
was  taken." 

The  case  was  carried  to  the  con  tof  appeals  of  Kentucky,  in 
which  the  whole  matter  was  fullj  discussed,  the  opinion  of  the 
court,  a  very  able  one,  being  delivered  by  Chief  Justice  Lind- 
VoL.  VI  — 16 
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say.  in  1 S78.    The  substance  of  the  opinion  is  thus  stated  in 
the  syllabus : 

"1.  Extradited  criminals  cannot  be  tried  for  offenses  not' 
named  in  the  treaty,  or  for  offenses  not  named  in  the  warrant 
of  extradition.  A  prisoner  extradited  from  the  J)oinini()n  of 
Canada  under  article  10  of  the  treaty  of  1842,  between  the 
United  States  and  Great  Britain,  cannot  be  proceeded  against 
or  tried  in  this  state  for  any  other  offenses  than  those  men- 
tioned in  the  treaty,  and  for  which  he  was  extradited,  without 
first  being  afforded  an  opportunity  to  return  to  Canada;  and, 
after  being  acquitted  on  trials  for  the  olfensos  for  wliich  he 
was  extradited,  he  cannot  be  lawfully  held  in  custody  to  an- 
swer a  charge  for  which  he  could  not  bo  put  on  trial." 

"  3.  The  rightof  one  government  to  demand  and  receive  from 
another  the  custody  of  an  offender  who  has  sought  asylum 
upon  its  soil  depends  upon  the  existence  of  treaty  stipuhilions 
between  them,  and  in  all  cases  is  derived  from,  and  is  meas- 
ured and  restricted  by,  the  provisions,  express  or  implied,  of 
the  treaty." 

In  18S1  a  case  involving  the  same  question  came  before  the 
Texas  court  of  appeals  {Blanflford  v.  State,  10  Tex.  (^t.  App., 
627),  in  which  the  same  principles  were  asserted  as  in  that  of 
Hawes.  The  case  seems  to  have  been  very  well  considered, 
and  the  authorities  up  to  that  date  were  fully  examined. 

In  1883  the  same  question  came  before  the  supreme  court  of 
Ohio,  in  State  v.  Vanderpool,  4  Am.  Cr.  R.,  203.  Vanderpool 
and  Jones  having  been  delivered  up  under  the  treaty  of  1842, 
by  the  Dominion  of  Canada,  for  offenses  specified  in  that  treaty, 
were  tried,  convicted  and  sentenced  to  the  penitentiary  for 
the  crimes  for  which  they  were  extradited.  They  were  after- 
wards indicted  for  other  offenses,  to  which  they  pleaded  in 
abatement  that  by  reason  of  the  facts  already  stated  they  could 
not  be  tried  for  these  latter  offenses  until  a  reasonable  time 
had  elapsed  after  the  expiration  of  their  sentences  for  the 
crimes  of  which  they  had  been  convicted.  The  supreme  court 
of  Ohio,  to  which  the  case  came  on  apiJcal  from  tiie  judgment 
of  the  court  of  common  pleas,  sustained  this  view,  and  this 
was  done  upon  the  same  general  reasoning,  already  stated,  as 
to  the  construction  to  be  placed  upon  the  Ashburton  treaty,  of 
the  obligations  of  that  treaty  as  a  law  of  the  land ;  and  of  the 
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rights  conferred  upon  the  party  who  was  arrested  and  extra- 
dited under  its  provisions. 

Upon  a  review  of  these  decisions  of  the  federal  and  state 
courts,  to  wliich  may  be  added  the  opinions  of  the  distinguished 
writers  which  we  have  cited  in  the  earlier  part  of  this  opinion, 
we  feel  authorized  to  state  that  the  weight  of  authority  and  of 
sound  principle  are  in  favor  of  the  proposition  that  a  person 
who  has  been  brought  within  the  jurisdiction  of  the  court  by 
virtue  of  proceedings  under  an  extradition  treaty  can  only  be 
tried  for  one  of  the  offenses  described  in  that  treaty,  and  for 
the  offense  with  Avhich  he  is  charged  in  the  pi'oceedings  for  his 
extradition,  until  a  reasonable  time  and  opportunity  have  been 
given  him.  after  his  release  or  trial  upon  such  charge,  to  return 
to  the  country  from  whose  asylum  he  had  been  forcibly  taken 
under  those  proceedings. 

Two  other  observations  remain  to  be  made.  One  of  these 
is,  that  the  operation  of  this  principle  of  the  recognition  of  the 
rights  of  prisoners  under  such  circumstances  by  the  courts  be- 
fore whom  they  are  brought  for  trial,  relieves  the  relations 
between  the  executive  department  of  the  United  States  govern- 
ment and  the  courts  of  a  state  before  whom  such  case  may  be 
pending,  of  a  tension  which  has  more  than  once  become  very 
delicate  and  very  troublesome.  Of  course,  the  interference  of 
the  executive  branch  of  the  federal  government,  when  it  may 
have  been  called  upon  by  the  nation  which  has  delivered  up  a 
person  to  be  tried  for  an  offense  against  the  laws  of  a  state, 
with  the  proceedings  of  a  state  court  in  such  case,  is  likely  to 
be  resented  by  such  court,  and  yet,  if  the  onl}^  mode  of  enforc- 
ing the  obligations  of  the  treaty  is  through  the  action  of  the 
respective  national  governments,  it  would  seem  that  the  gt)v- 
ernment  appealed  to  ought  to  have  the  right  to  see  that  the 
treaty  is  faithfully  observed,  and  the  rights  of  parties  under  it 
protected.  In  Great  Britain  the  control  of  such  matters  would 
undoubtedl}'  bo  recognized  by  any  court  to  bo  in  the  crown,  but 
in  this  country  such  a  proposition  is,  to  say  the  least,  not  unac- 
co.npanied  by  serious  embarrassments.  The  principle  we  have 
here  laid  down  removes  this  difficulty,  for  under  the  doctrine 
that  the  treaty  is  the  supreme  law  of  the  land,  and  is  to  be  ob- 
served by  all  the  courts,  state  and  national,  "anything  in  the 
laws  of  the  states  to  the  contrary  notwithstanding,"  if  the 
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state  court  should  fail   to  give  due  effect  to  the  rif^hts  of 
the  party  under  the  treaty,  a  remedy  is  found  in  the  judicial 
branch  of  the  federal  government,  which  has  been  fully  rococ- 
nized.     This  remedy  is  by  a  writ  of  error  from  the  suj)reme 
court  of  the  United  States  to  the  state  court  which  may  have 
committed  such  an  error.     The  case  being  thus  removed  into 
that  court,  the  just  effect  and  operation  of  the  treaty  upon  the 
rights  asserted  by  the  prisoner  would  be  there  decided.    If  the 
party,  however,  is  under  arrest  and  desires  a  more  speedy  rem- 
edy in  order  to  secure  his  release,  a  writ  of  habeas  corpus  from 
one  of  the  federal  judges  or  federal  courts,  issued  on  the  ground 
that  he  is  restrained  of  his  liberty  in  violation  of  the  constitu- 
tion or  a  law  or  a  treaty  of  the  United  States,  will  bring  him 
hefore  a  federal  tribunal,  where  the  truth  of  that  allegution 
can  be  inquired  into,  and  if  it  be  well  founded  he  will  bo  dis- 
charged.    l!^x  parte  Hot/all,  117  U.  S.,  2-tl,  251.     State  courts 
also  could  issue  such  a  writ,  and  thus  the  judicial  remedy  is 
complete,  v^rhen  the  jurisdiction  of  the  court  is  admitted.    This 
is  a  complete  answer  to  tlie  proposition  that  the  rights  of  per- 
sons extradited  under  the  treaty  cannot  be  enforced  by  tlie 
judicial  branch  of  the  government,  and  that  they  can  only  ap- 
peal to  the  executive  branches  of  the  treaty  governments  for 
redress. 

The  other  observation  we  have  to  make  regards  an  argu- 
ment  presented  in  this  particular  case,  namely,  that  the  pris- 
oner was  convicted  on  the  same  testimony  which  was  i)roduce(l 
before  the  magistrate  who  ordered  his  extradition,  Altliouijh 
it  is  thus  stated  in  the  brief,  the  record  affords  no  sufliciont  evi- 
dence of  it.  What  is  found  on  that  subject  in  the  fourth  ques- 
tion certified  to  this  court  is  as  follows: 

"  Was  it  error  on  the  part  of  the  trial  judge  to  refuse  to 
direct  a  verdict  of  acquittal,  after  it  had  been  proven  that  the 
accused  was  extradited  under  the  extradition  treaty  with  (Jroat 
Britain,  upon  the  charge  of  murder,  it  also  appearing  that  in 
tlie  proceedings  preliminary  to  the  warrant  of  extradition  the 
same  act  was  investigated,  and  the  same  'witnesses  examined,  as 
at  the  trial?" 

It  might  be  a  sufficient  answer  to  this  argument  to  say  that 
this  does  not  prove  that  the  evidence  was  the  same  upon  the 
two  trials.     Although  the  act  charged  may  have  been  the  same 


Vi:l 


UNITED  STATES  v.  RAUSCHER. 


245 


of 
:ial 


og. 


and  tlio  witnesses  may  liave  been  the  same,  yet  the  evidence 
elicited  on  the  last  trial  may  have  been  very  different  from  that 
obtained  on  the  lirst.  Wliile  tlie  identity  of  facts  investigated 
in  the  two  trials  is  charged  a  little  more  specitically  in  the  first 
question,  we  are  of  opinion  that  no  importance  should  be  at- 
tached to  this  matter,  even  if  it  were  found  that  the  party  was 
convicted  of  inflicting  cruel  and  unusual  punishment  on  the  sea- 
man on  tlie  same  evidence  precisely  upon  which  the  committing 
magistrate  in  (Ireat  Britain  delivered  him  up  under  a  charge  of 
murder.  It  may  be  very  true  that  evidence  which  satisfied 
that  officer  that  the  prisoner  was  guilty  of  the  crime  of  murder 
would  also  establish  that  he  had  inflicted  cruel  and  unusual 
punishment  on  the  person  for  whose  murder  he  was  charged; 
but  as  the  treaty  only  justified  his  delivery  on  the  ground  that 
he  was  ])roved  to  be  guilty  of  murder  before  the  committing 
magistrate,  it  does  not  follow  at  all  that  such  magistrate  would 
have  delivered  him  on  a  charge,  founded  upon  precisely  the 
same  evidence,  of  inflicting  cruel  and  unusual  punishment,  an 
offense  for  which  the  treaty  made  no  provision,  and  which  was 
of  a  very  unimportant  character  when  compared  Avith  that  of 
murder.  If  the  party  could  be  convicted  on  an  indictment  for 
inflicting  cruel  and  unusual  punishment  where  the  grand  jury 
would  not  have  found  an  indictment  for  murder,  the  treaty 
could  always  be  evaded  by  making  a  demand  on  account  of 
the  higher  offense  defined  in  the  treaty,  and  then  only  seeking 
a  trial  and  conviction  for  the  minor  offense,  not  found  in  the 
treaty.  We  do  not  think  the  circumstance  that  the  same  evi- 
dence might  be  sufficient  to  convict  for  the  minor  offense 
which  was  produced  before  the  committing  magistrate  to  sup- 
port the  graver  charge,  justifies  this  dei)arture  from  the  prin- 
ciples of  the  treaty. 

This  fourth  fpiestion  may  also  properly  be  treated  as  imma- 
terial, for  the  question  is:  Should  the  trial  judge  have  directed 
a  verdict  of  acquittal  i  As  all  the  matters  set  up  by  the  defend- 
ant are  in  the  nature  of  pleas  in  abatement,  going  rather  to  the 
question  of  trial  on  that  indictment  at  that  time,  and  not  deny- 
ing that  at  some  future  time,  when  the  defendant  may  have 
been  properly  brought  within  tiie  jurisdiction  of  the  court  or 
rightfully  found  within  such  jurisdiction,  he  may  be  then  tried, 
it  did  not  involve  an  issue  on  the  (piestion  of  guilty  or  not 
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guilty  on  which  the  court,  if  it  proceeded  to  try  tliat  ([iicstion 
at  all,  could  direct  either  an  acquittal  or  a  conviction.  Under 
the  views  we  have  taken  of  the  case,  the  jurisdiction  of  tlie 
court  to  try  such  an  offense,  if  the  party  himself  was  pruperly 
within  its  jurisdiction,  is  not  denied,  but  the  facts  relied  upon 
go  to  sliow  that  while  the  court  did  have  jurisdiction  to  liud  tlie 
indictment,  as  well  as  of  the  questions  involved  in  such  iiulict- 
ment,  it  did  not  have  jurisdiction  of  the  ])erson  at  tiiat  time,  so  as 
to  subject  him  to  trial.  The  question,  therefore,  is  imniuteriul. 
The  result  of  these  considerations  is,  that  the  lirst  of  the 
questions  certified  to  us  is  answered  in  the  negative;  the  second 
and  third  are  answered  in  the  allirmative;  and  it  is  ordered  to 
be  so  certified  to  the  judges  of  the  circuit  court. 

Mr.  Justice  Guay,  concurring.  I  concur  in  the  decision  of 
the  court  upon  the  single  ground  that,  by  the  act  of  congress 
of  March  3,  18G1),  chapter  1-41,  section  1  (embodied  in  section 
5275  of  the  Revised  Statutes),  providing  measures  by  which 
any  person  delivered  up  by  a  foreign  government  for  tlie 
purpose  of  being  tried  here  for  a  crime  of  which  he  has  been 
accused,  may  be  secured  against  lawless  violence  "  until  the 
final  conclusion  of  his  trial  for  the  crimes  or  offenses  specified 
in  the  warrant  of  extradition,  and  until  his  final  discharge  fioin 
custody  or  imj)risonment  for  or  on  account  of  such  crimes  or 
offenses,  and  for  a  reasonable  time  thereafter,"  the  political  de- 
partment of  the  government  has  clearly  manifested  its  will  in 
the  form  of  an  express  law  (of  which  any  person  prosecuted  in 
any  court  within  the  United  States  has  the  right  to  claim  the 
protection),  that  the  accused  shall  be  tried  only  for  the  crime 
specified  in  the  warrant  of  extradition,  and  shall  be  allowed  a 
reasonable  time  to  depart  out  of  the  United  States  before  he 
can  be  arrested  or  detained  for  another  offense. 

Upon  the  broader  question  whether,  independently  of  any 
act  of  congress,  and  in  the  absence  of  any  affirmative  restric- 
tion in  the  treaty,  a  man  surrendered  for  one  crime  should  be 
tried  for  another,  I  express  no  opinion,  because  not  satisfied 
that  that  is  a  question  of  law  within  the  cognizance  of  the 
judicial  tribunals,  as  contradistinguished  from  a  question  of  in- 
ternational comity  and  usage,  within  the  domain  of  statesmiin- 
ship  and  diplomacy. 
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Mr.  CiiiKi''  Justice  "Waite,  dissenting.  I  am  unable  to  con- 
cur in  the  decision  of  this  case.  A  fugitive  from  justice  has 
no  absoUite  right  of  asylum  in  a  country  to  which  ho  flees,  and 
if  he  can  be  got  back  within  the  jurisdiction  of  the  country 
whose  laws  he  has  violated  he  may  be  proceeiled  with  })recisoly 
tlie  same  as  if  he  had  not  fled,  unless  there  is  something  in  the 
laws  of  the  country  where  he  is  to  be  tried,  or  in  the  way  in 
which  he  was  got  back,  to  prevent.  I  do  not  understand  this 
to  be  (loriied.  All,  therefore,  depends  in  this  case  on  the  treaty 
with  Great  Ih-itain  under  which  this  extradition  was  olfected, 
and  section  5275  of  the  llevised  Statutes.  I  concede  that  the 
treaty  is  as  much  a  f>art  of  the  law  of  the  United  States  as  is 
a  statute;  and  if  there  is  anything  in  it  which  forbids  a  trial 
for  any  other  olfense  than  that  for  w'hich  the  extradition  was 
made,  the  accused  may  use  it  as  a  defense  to  a  jirosocution  on 
any  other  charge  until  a  reasonable  time  has  elapsed  after  his 
release  from  custody  on  account  of  the  crime  for  which  he  was 
seat  back.  But  1  have  been  unable  to  find  any  such  })rovision. 
The  treaty  requires  a  delivery  up  to  justice,  on  demand,  of 
those  accused  of  certain  crimes,  but  says  nothing  about  what 
shall  be  done  with  them  after  the  delivery  has  bren  made.  It 
might  have  provided  that  they  should  not  be  tried  for  any  other 
offenses  than  those  for  which  they  were  surrendered,  but  it  has 
not.  Consequently,  as  it  seems  to  me,  the  accused  has  acquired 
no  now  rights  under  the  treaty,  lie  fled  from  the  justice  of 
the  country  whose  laws  he  violated,  and  has  been  got  back. 
The  treaty  under  which  he  was  surrendered  has  granted  him 
no  iniiiuiiiity,  and  therefore  it  has  not  provided  him  with  any 
new  defense.  This  seems  to  have  been  the  view  taken  by  the 
English  iiovernraent  during  the  time  of  the  controversy  grow- 
ing out  of  the  demand  made  for  the  extradition  of  "Winslow; 
for,  in  the  debate  in  the  house  of  lords,  the  lord  chancellor 
(Cairns),  while  supporting  the  English  view  of  the  matter,  and 
referring  to  the  cases  which  had  been  cited  against  it,  said: 
"  In  that  class  of  cases  .  .  .  the  prisoners,  who  had  been 
surrendered  on  one  charge,  and  who  were  being  tried  upon 
another,  themselves  attempted  to  raise  the  defense  that  they 
could  not  bo  tried  for  an  offense  diiferent  from  that  for  which 
they  iiad  been  surrendered.  Such  cases  certainly  have  no  ap- 
plication whatever  to  the  present  question,  because  nothing 
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can  be  more  cloar  than  that  a  prisoner  himself  has  no  right  to 
raise  such  a  defease.  Even  in  France,  wliore  .  .  .  the  law 
and  practice  of  extradition  <,^oes  far  beyond  that  which  piovails 
in  this  country  and  in  the  United  States,  a  prisoner  is  not  {km'- 
raitted  to  set  up  such  a  defense,  for  the  clear  reason  that  ho  is 
within  the  jurisdiction  of  the  court,  which  has  the  authoi-ityto 
try  him  for  tiie  olfense  of  which  lie  is  oharyed.  and  tliat  whether 
lie  ou<4-ht  to  be  tried  for  an  offense  other  than  that  for  which 
ho  has  been  surrendered  is  a  matter  of  diplomacy  betwocni  the 
two  countries,  anil  not  a  (piestion  between  the  prisoner  and  the 
court  before  which  he  is  being  tried."  Foreign  liehitions  of 
the  United  States,  1S76,  291. 

This  is,  1  think,  the  true  rule,  and  it  is  in  full  accord  withtlie 
principles  applied  by  this  court  in  T/ie  Jiu'/imonil,  1>  Crunch. 
102,  where  it  was  insisted  upon  by  way  of  defense  that  a  vessel 
proceeded  against  for  a  violation  of  the  non-interoourso  act 
had  been  seized  within  the  territorial  jurisdiction  of  Spain.  As 
to  this  Chief  Justice  Marshall  said,  in  delivering  tho  opinion 
of  the  court:  "The  seizure  of  an  American  vessel  witliin  tlie 
territorial  jurisdiction  of  a  foreign  power  is  certainly  an  oll'onse 
against  that  tK>wer,  which  must  bo  adjusted  between  tiie  two 
governments.     This  court  can  take  no  cognizance  of  it,  and 
the  majority  of  the  court  is  of  opinion  that  tho  law  does  not 
connect  that  tresj>as,s,  if  it  l)e  one,  witli  the  sul>se(]uent  seizure 
by  tho  civil  authority,  under  the  ])rocess  of  tho  district  court. 
so  as  to  annul  tho  proceedings  of  that  court  against  the  vessel." 
If  either  country  shouhl  use  its  privileges  under  tho  treaty  to 
obtain  a  surrender  of  a  fugitive  on  tho  pretense  of  trying  liini 
for  an  offense  for  which  e.xti'adition  could  bo  claimed,  so^  as  to 
try  him  for  one  for  which  it  could  not,  it  might  furnish  just 
cause  of  complaint  on  tho  part  of  the  country  which  had  been 
deceived,  but  it  would  be  a  matter  entii-oly  for  adjustment  be- 
tween the  two  countries,  and  which  could  in  no  way  inure  to 
the  benetit  of  tho  accused  e.xoept  through  tho  instrumentality 
of  the  government  that  had  been  indueeil  to  give  him  up. 

As  to  section  5275  of  the  Ilevise<l  Statutes,  I  have  only  to 
say  that,  in  my  opinion,  it  neither  adds  to  the  rights  of  the  ac- 
cused nov  changes  tho  effect  of  tho  treaty  as  a  ])art  of  the  law 
of  the  United  States.  Tiie  accused  was  surrendered  by  (irt;;U 
Britain  to  the  United  States,  and  the  United  States  are  alone 
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responsiblo  to  that  country  for  whatever  may  bo  done  witli  him 
in  coiisi'qiionco  of  his  surrender,  lie  was  delivered  into  the 
possession  of  the  United  States,  and,  in  my  opinion,  that  pos- 
session may  at  any  time  be  regained  by  the  United  States,  un- 
der this  statute,  from  tlie  state  or  its  authorities,  so  long  as  the 
accused  remains  in  custody,  if  it  shouUl  bo  necessary  in  order 
to  eiiiihle  them  to  keep  their  faith  with  CJreat  lirilaiu  in  re- 
spect to  the  surrendei". 

I  do  not  cai'e  to  elaborate  the  argument  on  either  of  these 
questions,  ^[y  only  purpose  is  to  state  generally  the  grounds 
of  my  dissent. 

Note. —  The  principles  announced  in  Ki'r  v.  The  People,  4  Am.  Cr.  R., 
211,  are  sustained  by  the  supreme  court  in  its  decision  ou  writ  of  error, 
found  at  p.  4:5(5,  vol,  119,  U.  S.  Reports. 

In  Ex  purte  licjucl,  5  Am.  Cr.  R.,  218,  sections  r)278  and  r)279  are  con- 
strued, and  in  u  note  to  this  case,  covering  some  eleven  i>a{j;es,  the  liistory 
of  tiio ((institutional  provision  and  of  the  act  of  con<j;ress  of  1793,  witli  ref- 
erence to  fuj^itives  from  justice,  is  fully  set  fortii.  Reference  to  cases  from 
whicii  copious  citations  are  given  in  regard  to  the  law  and  practice  in  extra- 
dition ciises  will  be  found  in  the  note. 


(! 


The  State  v.  Neimeyeb. 


(GO  la.,  634.) 

False  pretenses  :   Evidence  —  Cross-exam huii ion  —  Reversal  —  Intent  — 
Variance  —  Indictment. 

1.  Cross-examin'ation  not   ground  fou  keveksal.— Cross-examination 

not  entirely  foreign  to  the  testimony  in  chief,  and  having  any  tendency 
to  impair  its  credibility,  is  not  a  ground  for  a  reversal. 

2.  Intent. —  Fraudulent  intent  not  necessarilj'  shown  by  false  rei)reseirta- 

tions  made  by  a  purchaser  of  jiersonal  property,  but  such  intent  is 
shown  by  such  rejjresentations  designedly  made  to  induce  the  sale  and 
delivery  of  the  property. 

3.  Vauiance  of  puoof.— Wliere  it  is  charged  that  the  defendant  said 

that  he  was  conducting  a  butcher  shop,  evidence  that  he  said  he  must 
have  some  c.ittle  to  butcher  that  night  sufficiently  sustains  the  charge. 
Reed,  J.,  dissenting. 

Apjioal  from  Cass  District  Court. 

The  defendant  was  convicted  of  the  crime  of  obtaining  prop- 
erty under  false  pretenses.  Judgment  was  rendered  upon  the 
verdict,  and  he  appeals. 
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Adams,  J.  1.  The  evidence  shows  that  in  July,  1SS2,  Die 
defendant  purchased  of  one  liriggs  and  one  Ish  certain  ciittle, 
and  agreed  to  pay  therefor  $250.  Tiie  defendant  rcsidod  at 
Atlantic,  in  Cass  county.  The  cattle  were  purchased  at  Anita, 
several  miles  distant  from  Atlantic,  but  in  the  same  tounty. 
They  were  driven  to  Atlantic  the  sanjo  day,  and  arrived  tiiere 
late  in  the  afternoon,  and  were  sold  by  the  defendant  that  even- 
ing. He  failed  to  pay  for  the  cattle,  and  it  is  claimed  by  tlio  state 
that  he  induced  liriggs  and  Ish  to  part  with  tliem  l)y  reason 
of  false  representations.  There  was  evidence  tending  t(»  show- 
that  the  defendant  stated  that  he  must  have  cattle  to  butcher 
that  night;  that  he  had  money  in  bank,  but  would  not  bo  able 
to  pay  Briggs  and  Ish  that  night  because  the  bank  would  he 
closed  before  they  would  be  able  to  reach  Atlantic;  that  he 
would,  however,  go  to  Anita  the  next  Monday,  and  i)ay  fur  the 
cattle  there. 

For  the  purpose  of  rebutting  this  evidence  the  defendant  in- 
troduced himself  as  a  witness,  and  testified  that  he  did  not 
say  that  he  had  money  in  bank;  and,  for  the  purpose  of  show- 
ing further  that  it  was  not  understood  that  he  was  tlu  ii  in  a 
condition  to  pay  for  the  cattle,  he  testified  that  he  told  JJi'iggs 
that  there  was  only  one  way  in  which  he  could  buy  ilie  cattle; 
that  he  should  have  to  have  three  or  four  days  in  wliieh  to 
turn  himself;  that  he  did  not  have  the  money.  The  attor- 
ney for  the  state  then  asked  him  if  he  did  not  sell  the  cattle 
that  night.  The  question  was  objected  to  as  not  in  cross- 
examination.  The  court  overruled  the  objection,  and  tlie  de- 
fendant answered  that  he  did.  The  allowance  of  the  (piestion 
is  assigned  as  error. 

The  defendant  contends  that  the  fact  elicited  upon  the  cross- 
examination  had  no  tendency  to  rebut,  modify  or  discredit 
any  stateraont  made  by  him  in  his  examination  in  cliiei'.  The 
statement  which  the  defendant  had  made  was  that  ho  told 
Briggs  that  he  should  have  to  have  three  or  four  days  in  which 
to  turn  himself.  We  do  not  think  tluit  the  fact  that  he  sold 
the  cattle  that  night  tended  to  show  directly  that  he  did  not 
make  such  statement.    We  must  say,  too,  that  we  think  that 
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any  inference  that  could  bo  drawn  from  tlio  fact  is  a  very 
sliyiit  one.  If  the  oi)portunity  to  sell  was  an  unexpected  one, 
no  itifcieiice  at  all  could  be  drawn  that  the  defendant  did  not 
tell  Uii^gs  what  he  testified  he  did.  Jiut  the  witness  did  not 
say  tliiit  tlie  oppoi'tunity  to  sell  was  an  unexpected  one,  nor 
make  any  explanatif)n  whatever.  There  was,  then,  we  think, 
some  slii;hl  ^n-ound  for  inference  on  the  part  of  the  jury  that 
the  defendant  expected  to  sell  that  night,  and  did  not  honestly 
believe  that  he  neede<l  three  or  four  days  in  which  to  turn 
himself,  and  did  not  therefore  tell  lh-i<^-gs  tlnit  he  did.  Where 
a  cruss-exauunation  is  not  entirely  forei<jii  to  the  testimony 
given  in  cliief,  and  has  any  tendency  whatever  to  impair  its 
credibility,  we  cannot  reverse  on  account  of  it. 

2.  The  defendant  contends  that  the  court  erred  in  not  in- 
structing; tlie  jury  that  it  was  incumbent  u})()n  the  state  to 
prove  a  fraudulent  intent.  The  instruction  which  the  court 
gave  upon  this  point,  and  whicli  the  defendant  contends  is 
insullicient,  is  in  these  words:  "In  order  to  make  out  tiie  crime 
here  cluu'^'ed  the  state  must  prove  the  following  matters,  to 
wit:  (I)  That  the  defendant  made  to  said  Iiri<^jfs  and  Ish  the 
representations  or  |)retenses  substantially  as  char<^ed  in  the 
indictment,  or  some  of  them.  (2)  That  such  representations 
or  pretenses  were  false,  and  known  by  the  defendant  to  be 
false  when  ho  made  them,  {o)  That  defendant  made  such 
representations  with  intent  by  means  thereof  to  induce  lirig'gs 
and  Isli  to  sell  and  deliver  to  him  the  property  described  in  the 
indictment." 

The  defendant's  position,  as  we  understand  it,  is  that  the 
facts  pointed  out  in  the  instruction  as  necessary  to  be  proven 
by  the  state  would  not,  if  proven,  necessarily  show  a  fraudulent 
intent;  because  such  facts  might  exist  consistently  with  an  in- 
tention on  the  part  of  the  defendant  to  pay  for  the  cattle,  and 
that  if  he  did  intend  to  pay  for  them  his  intent  was  not  fraud- 
ulent. But  in  our  opinion  the  position  cannot  be  sustained. 
It  is  the  seller's  right  to  sell  to  persons  who  can  meet  their 
obligations  at  maturity;  and  where  the  buyer  acquires  the 
property  by  reason  of  statements  made  by  him  to  the  seller 
respecting  his  condition,  to  induce  the  sale,  which  statements 
he  knows  to  be  false,  he  cannot  excuse  himself  by  saying  that 
he  intended  to  pay.     Good  intentions  cannot  supply  the  place 
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of  ability.  It  is  true,  false  representations  made  by  the  pur- 
chaser do  not  necessarily  show  a  fraudulent  intent.  J'wpk  v. 
Bahci\  90  X.  Y.,  340.  But  they  do  show  such  intent  if  tliev 
were  designed  to  induce  the  sale  and  delivery  of  the  i)r(j])oi'tv. 
and  the  jury  in  the  case  at  bar  was  substantially  so  cliar^iod. 

3.  It  is  said  that  the  false  rejircsentations  charged  wore  not 
j)rovcn.  It  is  charged  that  the  defendant  said  tliat  he  was 
conducting  a  butcher  shop.  The  evidence  was  that  he  said 
that  he  must  have  some  cattle  to  butcher  that  night.  The 
essential  idea  intended  to  be  charged  was  that  he  was  lioldinn- 
himself  out  as  a  butcher,  and  we  think  that  the  evidence  so 
showed. 

4.  The  defendant  moved  in  arrest  of  judgment  for  insiifli- 
ciency  of  the  indictment.  The  motion  was  overruled,  and  the 
ruling  is  assigned  as  error.  The  essential  ground  of  tlio  motion 
is  stated  to  be  that  the  indictment  is  insufficient  in  notalle"infr 
that  Ih'iggs  and  Ish  were  induced  by  the  false  pi'etenses  to  sell 
and  deliver  their  property  to  the  defendant.  But  in  our  opin- 
ion the  indiotnier,t  does  substantially  so  allege.  The  indict- 
ment, after  setting  out  \rhat  the  defendant's  statements  and 
representations  were,  coi, tains  these  words:  "That  tlie  said 
statements  and  representations  were  then  and  there  made  by 
the  said  defendant,  wilfully,  unlawfully,  feloniously,  designedly, 
falsely,  and  with  intent  to  cheat  the  said  Briggs  and  Ish;  that 
the  said  statements  and  representations  were  mado  by  the  de- 
fendant then  and  there  for  the  jjurpose  of  inducing  the  said 
Briggs  and  Ish  to  believe  that  the  said  defendant  was  linau- 
cially  good  and  res))onsible  for  his  contracts  and  their  iidlill- 
ment,  and  to  cause  the  said  Briggs  and  Ish  to  believe  that  it 
would  be  safe  to  sell  and  deliver  to  said  defendant  the  eight 
head  of  cattle,  and  give  bim  time  in  which  to  pay  for  the  same; 
that  the  said  Briggs  and  Ish  did  then  and  there  fully  believe 
the  said  rei)i'esentations  and  statements  to  be  true,  were  in- 
duced to  and  did  then  and  there  sell  and  deliver  said  delciulant 
the  said  eight  head  of  cattle,  and  give  him  time  in  which  to 
pay  for  the  same." 

The  defendant  contends  that  all  this  might  be  true,  and  yet 
Briggs  and  Ish  might  not  have  been  induced  by  the  false  rep- 
resentations to  sell  and  deliver  the  cattle  to  the  defendant,  if 
the  indictment  had  charged  that  Briggs  and  Ish,  believing  the 
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statements  and  representations  to  be  true,  were  induced  thercly, 
etc.,  it  would  nut  be  contended  that  it  is  insulHcient.  But,  by 
any  f;iii'  construction,  the  indictment  means  the  same  thing  as 
iftlieword  "thereby'  had  been  supplied.  The  mind  of  the 
reader  naturally  supplies  the  word,  or  something  equivalent, 
and  tiie  meaning  is  not  open  to  any  doubt.  Tliis,  in  our  opin- 
ion, is  sulHcient. 

AVc  sec  no  error  in  the  case,  and  the  judgment  must  be  af- 
firmed. 

Ri:i;i),  J.  I  do  not  agree  with  the  majority  on  the  last  point 
in  tlic  foregoing  opinion.  In  my  opinion  the  indictment  is 
defective.  It  is  not  averred  in  cxpi-ess  terms  that  defendant 
obtained  the  property  by  means  of  the  alleged  false  pretenses, 
nor  is  tliere  any  statement  of  facts  which  shows  necessarily 
that  be  did  so  obtain  it. 
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Sims  v.  The  State. 

(21  Te.\.  Ct.  App.,C49.) 

False  PRETENSES ;  Theft  — Indictment  — Former  acquittal, 

1,  False  PRETENSES  AND  THEFT  — iNnicTMENT. —  Tlic  fact  that  an  indict- 
iiioiit  for  swindling  contains  allegations  of  acts  on  the  part  of  accused 
that  constitute  theft  does  not  niaivo  the  indictment  bad  for  swindling. 

3.  FoiniEU  ACQUITTAL. —  A  plea  of  former  accjuittal  to  an  indictment  for 
obtiiiiiing  property  under  false  pretenses  by  trading  cattle  to  which  the 
accused  had  no  title,  for  a  hors(>,  is  not  borne  out  by  the  fact  that  the 
defendant  had  been  tried  for  stealing  the  cattle,  and  acquitted. 

3.  Motion  for  continuance. —  Where  it  is  develojied  at  the  trial  that  the 
evidence  upon  which  the  accused  based  his  motion  for  a  continuance, 
which  motion  was  overruhid,  was  umterial  and  important,  a  new  trial 
will  be  granted.*  i 

Appeal  from  the  District  Court  of  Eastland. 

A  term  of  live  years  in  the  penitentiary  was  assessed  against 
the  appellant  upon  his  conviction  for  swindling,  under  an  in- 
dictment, the  charging  part  of  which  reads  as  follows :  " .  .  . 
That  Dock  Sims,  late  of  said  county,  on  or  about  the  25th  day 
of  May,  A.  D.  1884,  and  in  said  county  and  state  of  Texas,  did 

'  Se2  note. 
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then  and  there,  by  means  of  false  pretenses  and  devices  and 
fraudulent  representations,  then  and  there  knowingly  and 
fraudulently  made  by  him  to  G.  C.  Fort,  did  induce  tlie  said 
G.  C.  Fort  to  deliver  to  him,  the  said  Dock  Sims,  and  tlic  said 
Dock  Sims  did  then  and  there,  and  by  the  means  aforesaid,  ac- 
quire from  the  said  G.  C.  Fort,  a  certain  horse  of  the  value  of 
one  hundred  dollars  (8100),  the  same  being  the  personal  and 
movable  property  of  the  said  G.  C.  Fort,  with  the  intent  to  ap- 
propriate the  same  to  the  use  of  him,  the  said  Dock  Sims,  in 
this,  to  wit:  the  said  Dock  Sims  did  then  and  there  falsely 
pretend  and  fraudulently  represent  to  said  G.  C.  Fort  that  be. 
the  said  Dock  Sims,  was  then  and  there  the  owner  of  four  cer- 
tain cattle,  to  wit,  four  work  oxen,  and  had  the  right  to  dispose 
of  the  same,  and  did  thereby  then  and  there  fraudulently  in- 
duce the  said  G.  C.  Fort  to  exchange  his  said  horse  for  said 
cattle,  and  then  and  there  deliver  the  said  horse  to  the  said 
Dock  Sims,  when  in  fact  and  truth  the  said  Dock  Sims  did  not 
own  the  said  cattle,  and  did  not  have  the  right  to  dispose  of 
the  same,  and  the  said  Dock  Sims  then  and  there  knew  that 
said  pretenses  and  representations  so  made  by  him  to  the  said 
G.  C.  Fort  were  false, —  against  the  peace  and  dignity  of  the 
state,"  etc. 

«/!  /'.  iramm.ons  and  B.  F.  Cotton^  for  the  appellant. 
J.  11.  Burts,  assistant  attornev-ijeneral,  for  the  state, 

WiLLsox,  J.  Defendant's  first  application  for  a  continuance, 
grounded  upon  the  absence  of  witnesses  whoso  testimony  is  al- 
leged to  be  material  to  his  defense,  shows  that  ho  used  legal 
and  sufficient  diligence  to  obtain  said  testimony.  The  appli- 
cation, in  other  respects,  complies  fully  with  the  rccjuircnients 
of  the  law.  There  can.be  no  question  but  that  the  absent  tes- 
timony, as  it  is  set  forth  in  the  ai)plication,  was  material  to  the 
defendant,  and  the  evidence  adduced  on  the  trial  does  not 
render  it  improbable  that  it  is  true,  but,  on  the  contrary,  tends 
to  corroborate  it.  We  think  the  court  erred  in  not  granting 
the  defendant's  motion  for  a  new  trial  when  it  appeared  from 
the  evidence  that  the  absent  testimony  was  not  only  material 
to  the  defendant,  but  was  probably  true.  It  was  not  error  to 
overrule  the  exceptions  to  the  indictment.    It  charges  the  of- 
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fensc  of  swindling  in  clue  form.  That  the  facts  set  forth  in  the 
indictment  may  have  constituted  theft  does  not  vitiate  the  in- 
dictiiH  lit.  By  the  same  act  the  defendant  may  have  com- 
,,ilU'(l  both  theft  and  swindling,  and  the  state  had  its  election 
to  prosecute  him  for  either  offense,  but  a  conviction  of  one 
would  bur  a  prosecution  for  the  other. 

Defendant's  plea  of  former  acquittal  was  bad  upon  its  face. 
It  Si  «Mii>i  have  been,  but  was  not,  excepted  to  for  insuffi- 
ciencv.  It  presented  no  facts  which  could  operate  as  a  bar 
to  this  prosecution.  It  pleaded  a  judgment  of  acquittal  of  the 
chnvfic  of  theft  of  cattle,  while  this  prosecution  is  for  an  en- 
tirelv  different  offense.  Defendant  may  have  been  innocent 
oi  llic  theft  of  the  cattle,  and  yet  guilty  of  the  crime  of 
swindling  Fort  out  of  his  horse,  or  he  may  have  been  guilty  of 
both  offenses,  because  the  two  transactions  were  not  the  same. 

Because  the  court  erred  m  not  granting  the  defendant  a  new 
trial  upon  the  ground  that  it  was  developed  on  the  trial  that  a 
continuance  should  have  been  granted  him,  the  judgment  is 
reversed  and  the  cause  is  remanded. 


—  New  trial—  In  Lcverich  v.  The  State,  105  Ind. ,  277,  the  defendant 
l.oL'ii  {j'und  guilty  of  an  assault  and  battery  with  intent  to  commit 


Note, 
havinj; 

manslaughter,  was  sentenced  to  pay  a  nominal  tine  and  to  five  years'  impris- 
onment, it  having  been  proved  on  the  trial  that  the  prosecuting  witness 
first  attacked  the  defendant.  A  motion  for  a  new  trial  was  made  upon  the 
ground,  among  other  things,  of  newly-discovered  evidence,  consisting  of 
alleged  threats  by  the  prosecuting  witness  against  the  api)ellant's  life,  made 
prior  to  the  collision  between  them,  which  culminated  in  this  prosecution, 
and  aflfiJavits  were  duly  filed  in  support  of  this  motion.  The  circuit  court 
overruled  the  motion,  but  it  was  here  held  error  and  that  a  new  trial  ought 
to  have  been  granted,  because  evidence  of  threats  made  by  the  prosecuting 
witness,  and  claimed  to  have  been  discovered  since  the  trial,  was  competent 
and  matei  ial,  and  more  than  mere  impeaching  evidence.  And  when  evidence 
that  the  prosecuting  witness  or  the  deceased  attacked  the  defendant  has 
been  introduced,  proof  of  previous  threats  made  by  liim  is  admissible,  be- 
cause such  threats  may  throw  light  upon  the  character  of  the  attack  made, 
although  such  threats  were  never  communicated  to  the  defendant.  See 
Wiggins  v.  People,  4  Am.  Cr.  R.,  494. 
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The  State  v.  AYilliasis. 

(103  Ind.,  235.) 

False  pretenses:  Indictment  —  Firm  name. 

1.  Firm  name. —  In  an  indictment  for  obtaining  goods  from  a  firm  by  false 

pretenses  the  names  of  tlie  individual  members  need  not  be  set  out. 
To  charge  that  the  false  pretenses  were  made  to  the  partnership  by  its 
firm  name  is  sufficient.  ^ 

2.  Allegations. —  It  is  sufficient,  a.s  sho.ing  that  tlie  firm  believed  the 

representation  to  be  true,  to  charge  that  tiiey  "  relied  on  such  false  rep- 
resentations." 

3.  Uncertainty  in  indictment.—  An  indictment  in  such  case  not  alleging 

the  manner  in  which  the  goods  were  parted  with  and  obtained,  so  as 
to  show  the  connection  of  the  false  pretenses  there witli,  is  bad  for  un- 
certainty.' 

From  the  Wells  Circuit  Court. 

K  0.  Vaughn,  prosecuting  attorney,  for  the  state. 

Mitchell,  C.  J.  The  state  by  its  appeal  in  this  case  pre- 
sents the  question  of  the  suiKciency  of  an  indictment  for  ob- 
taining goods  by  false  pretenses.  After  the  formal  part,  the 
indictment  chai'ges  in  substance  that  Iliram  B.  AVilliains,  on  a 
date  mentioned,  "  did  then  and  there  feloniously,  designedly 
and  with  intent  to  defraud  Francis  II.  Leffijett  &  Co.,  and  for 
the  purpose  of  obtaining  credit  of  and  from  the  lirm  of  Frcan- 
cis  II.  Leggett  tfe  Co.,  falsely  pretend  to  the  said  Francis  H. 
Leggett  ct  Co.  that  the  linn  known  as  II.  I>.  Williams  k  Co.. 
dealing  in  and  selling  groceries  and  general  mercluuulise  in 
the  city  of  Bluff  ton,  Indiana,  Avas  composed  of  II.  B.  Williiuns 
and  Iteubcn  Stout,  .  .  .  and  tf  at  the  said  Beul)en  Stout 
was  the  company,  meaning  there  oy  that  the  said  liouben 
Stout  was  a  partner  of  the  said  II.  B.  Williams  and  a  member 
of  the  firm  of  II.  B.  Williams  ife  Co. ;  and  the  said  iinn  of 
Francis  II.  Leggett  &  Co.,  relying  on  said  false  representa- 
tions, and  by  means  ot  said  false  representations  and  pretenses, 
the  said  Iliram  B.  Williams  did  then  and  there  feloniously  ob- 
tain from  the  said  Francis  II.  Leggett  tV:  Co.  on  credit"  [here 
follows  a  description  of  various  articles  of  personal  property 
and  their  value,  after  which  the  indictment  proceeds],  '•  all  of 

1  See  note. 


THE  STATE  v.  WILLIAMS. 


257 


•  it  M 


Ithe 
srep- 


the  personal  goods  and  chattels  of  Francis  II.  Leggett  &  Co., 
with  the  intent  then  and  thereby  to  cheat  and  defraud  the 
said  firm  of  Francis  II.  Leggett  &  Co.,  whereas,  in  truth  and 
in  fact,  the  said  Eeuben  Stout  was  not  the  'company,'  nor  a 
member  of  said  firm  of  II.  B.  Williams  6c  Co.,"  etc.  A  mo- 
tion to  quash  was  sustained.  As  thcro  is  no  brief  on  behalf  of 
the  appellee,  we  are  without  information  as  to  the  grounds 
upon  which  the  indictment  was  deemed  insufficient. 

It  is  said  by  the  prosecuting  attorney  in  his  brief  that  the 
first  objection  which  was  made  to  the  indictment  in  the  court 
below  was  that  the  names  of  the  members  of  the  firm  whose 
property  was  obtained  were  not  set  out.  It  is  claimed  that 
this  objection  is  untenable,  by  reason  of  section  1753,  Revised 
Statutes,  1881.  This  section  provides  that  "  when  any  offense 
is  committed  upon,  or  in  relation  to,  any  property  belonging 
to  partners,  or  to  several  joint  owners,  or  wliich,  when  the  of- 
fense was  committed,  was  in  possession  of  a  bailee  or  tenant,  the 
indictment  or  information  for  such  offense  shall  be  deemed 
sufficient  if  it  allege  the  ownership  of  sucli  property  to  be  in 
such  partnership  by  its  firm  name,*'  etc.  Under  this  section  it 
would  doubtless  be  sufficient  to  charge  the  ownership  of  the 
property,  the  ])ossession  of  which  was  obtained  by  means  of 
the  alleged  false  jiretenses,  to  be  in  the  partnership  by  its  iirm 
name;  but  the  question  still  remains,  was  it  sullicient  tocliarge 
that  the  false  pretenses  were  made  to  the  partnership  by  its 
firm  name  ^  AVe  do  not  think  the  statute  referred  to  affects 
the  question.  Without  regard  to  the  statute,  however,  it  was 
proper  to  cliarge  that  the  representations  were  made  to  the 
partnersiiip  by  its  firm  name.  In  the  case  of  Coin.  v.  Harleij, 
7  Mete,  402,  the  charge  was  that  the  defendants  "did  design- 
edly and  falsely  pretend  and  rei)resent  to  said  George  \^.  Blake 
&  Co.  tliat,"  etc.;  it  was  held  that  the  indictment  was  sus- 
tained by  proof  that  the  represen  ation  was  made  to  a  clerk 
of  tlie  firm.  Sionyhton  v.  Skcte,  2  Ohio  St.,  5t!2;  C'oi/i.  v.  Call, 
21  Pick.,  515;  2  Whart.  Crim.  L.,  §§  1171-1212. 

The  next  objection  said  to  have  been  m  ide  to  the  indict- 
ment is  tliat  it  does  not  aver  tliat  the  Iirm  of  Francis  11.  Leg- 
gett &  Co.  believed  the  representuiioiis  to  bo  true.  The 
averment  in  the  ind.ctment  is  that,  "relying  on  said  false  rep- 
resentations," etc.  It  was  held  in  CliJ'unl  v.  State,  50  Ind., 
Vol.  VI  — 17 
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245,  that  this  was  a  sufficient  averment  that  the  rei)resontation 
was  beUeved  to  be  true.  It  is  also  said  that  objection  was 
made  to  the  indictment  because  it  did  not  appear  tliat  tlie 
y^oovls  wei-e  dcHvei'ed  in  pursuance  of  the  alleged  I'ulso  repre- 
sentations. The  averments  in  that  regard  are  that,  for  the 
purpose  of  obtaining  "credit,"  certain  false  representations 
wore  made,  and  that,  by  means  of  the  representations  thus 
made,  Williams  did  then  and  there  obtain  from  Frr.ncis  II. 
Leggett  &  Co.  "on  credit  certain  goods,"  etc.  It  does  not  ap- 
pear from  the  averments  in  the  indictment  whether  tlie  goods 
were  obtained  as  a  result  of  negotiations  for  a  purchase,  loan 
or  exchange;  simply  that  they  were  obtained  on  credit.  AVe 
think  tliis  is  too  uncertain.  The  connection  between  the  false 
pretenses  and  the  obtaining  of  the  goods  on  oredit  is  not 
shown. 

In  Com.  V.  Strain,  10  Mete,  .521,  it  was  said  that  the  sale  or 
excliange  ought  to  be  set  forth  in  the  indictment,  and  that  the 
false  "  pretenses  should  be  alleged  to  have  been  made  with  a 
view  to  eft'ect  such  sale  or  exchange,  and  that  by  reason  llit-reof 
the  party  was  induced  to  buy  or  exchange,  as  the  case  may 
be."  Stale  v.  Philhrick,  31  Me.,  -101.  In  the  case  lust  cited 
the  indictment  averred  that  by  means  of  cei'tain  false  pre- 
tenses the  accused  did  then  and  there  knowingly  and  design- 
edly obtain  one  horse  of  the  value  of  %iA)  from  one  (iolF.  It 
was  held  bad  because  it  contained  no  allegation  that  by  reason 
of  such  false  pretenses  (ioff  was  induced  to  sell  or  exchange 
his  horse.  Todd  v.  State,  31  Ind.,  51-1;  State  v.  Orvitt,  13  Ind., 
JG9;  Johnmn.  v.  State,  11  Ind.,  -ISl;  Jones  v.  State,  uU  Ind.,  473; 
Wayonei'  o.  State,  1)0  Ind.,  504-. 

We  think  there  was  no  error  in  the  ruling  of  the  court,  and 
the  judgment  is  affirmed. 

Note. —  Where  the  inclictineiit  ehar^'es  the  defendant  witli  obtaining 
money  by  false  pretenses,  and  alleges  that  he  repre  ;ented  his  indebtednefls 
to  be  a  specitied  sum,  when,  in  fact,  it  was  much  greater,  it  is  conipetcnt  to 
prove  an  item  of  indebtedness  nut  specifically  stated  in  the  indictmi'ut,  al- 
though some  items  are  therein  specified.  St(tte  v.  Long,  10;i  Ind.,  4S1.  See 
niomas  V,  The  People,  .5  Am.  Cr.  R.,  127,  and  note. 

Ownership  of  property,  how  alleged  in  indictment ;  firm  name,  etc.,  in,  see 
note  to  State  v,  Vontiu,  4  Am.  Cr.  R.,  175. 
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The  State  v.  Shaeffer. 
(89  Mo„  371.) 
False  pretenses:   Jurisdiction  —  Bills  of  exchange  —  Reasonable  doubt. 

1.  False  pketenses  —  Venue  of  the  offense.— The  crime  of  obtaining 
money  or  property  under  false  pretenses  is  oonsuininateil  where  the 
money  or  property  is  received,  witliout  regard  to  where  the  pretenses 
are  iiuuie. 

3.  Same  —  JcRisnit'TioN  —  Bills  op  exchanoe.— In  a  prosecution  forob- 
tainiiiK  money  under  false  pretenses,  in  the  Missouri  criminal  court, 
aRainst  a  drawer  of  a  draft  in  Missouri  on  the  bank-account  of  a 
drawee  in  New  York,  the  money  being  collected  through  the  agency 
of  two  other  banks  of  New  York  and  Missouri,  respectively,  it  was  held 
that  the  crime  wiis  not  committed  in  Missouri,  and  hence  the  court  had 
no  jurisiliotion. 

8.  Reasonable  uoubt. — The  instruction  to  a  jury  by  a  lower  court,  in  ap- 
plying the  rule  as  to  reasonable  doubt,  to  acquit  the  defendant  "  if  all 
the  facts  and  circumstances  proven  can  be  as  reasonably  reconciled  with 
the  theory  that  the  defendant  is  innocent  as  with  the  theory  tliat  he 
is  guilty,"  is  contrary  to  the  meaning  of  the  term  "  reasonable  doubt," 
as  approved  in  State  v.  Niiefilein,  25  Mo.,  Ill,  and  repeatedly  sanctioned 
by  the  supreme  court,  and  was  held  cause  for  reversing  the  judgment 
on  error. 

Appeal  from  Jackson  Criminal  Court.  I 

/.  C.  V.  Karnes  and  J.  W.  lichee,  for  appellant. 
B.  G.  Boone,  attorney-general,  antl   W.  II.  Wallace,  for  the 
state. 

IIiAuv,  C.  J.  The  tlefeiulant  was  indicted  by  the  grand 
jury  in  tlie  criminal  court  of  Jackson  county  at  the  May  term, 
1SS.J.  The  following  are  the  charges:  The  lirst  count  charges 
that  the  defendant  obtained  a  large  amount  of  money  fr«)ni 
John  I.  IJlair  under  false  pretenses,  the  false  pretenses  consist- 
ing of  representations  to  IJlair  that  he,  the  defendant,  had  ar- 
ranged with  tln>  heirs  of  u\w  Anthon;  to  purchase  of  them  for 
Blair  tlici  interest  in  a  certain  tract  of  land,  lying  in  Jackson 
county,  near  Kansas  City ;  and  that  IJlair  was  to  have  the  land 
at  the  lowest  price  at  which  it  couhl  be  obtained,  when  in  fact 
he  purchased  it  at  one  \n'ico,  and  represented  to  Ulair  that  he 
had  paid  a  large  svun,  and  on  the  foregoing  representation  ob- 
tained t'ron\  Ulair  more  than  the  (Ud'endant  paid  to  Anthony's 
heirs.  The  second  count  charged  that  the  defendant  was  the 
agcut  of  said  Blair,  and  as  such  received  into  his  possession  a 
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large  sum  of  money,  the  property  of  said  Blair,  whicli  lie  felo- 
niously converted  to  his  own  use.  It  is  not  necessary  to  cive 
any  other  attention  to  these  two  counts,  the  trial  court  ha\'in», 
by  instruction,  withdrawn  from  the  jury  all  consideration  of 
those  counts,  confining  their  inquiry  to  the  charge  in  the  third 
count,  which  is  as  follows:  "And  the  grand  jurors  atoresaid, 
upon  their  oaths  atoresaid,  do  further  say  and  present  that 
Samuel  C.  Shaetfer,  at  the  county  of  Jackson,  in  the  state  of 

Missouri,  on  the day  of  February,  1884,  did  unlawfully 

and  feloniously  obtain  of  and  from  one  John  I.  Blair  the  sum  of 
$7,050,  lawful  money,  of  the  value  of  §7,0.50,  of  goods,  chattels, 
moneys  and  properties  of  said  John  I.  Blair,  by  means  and  by 
use  of  a  cheat  and  a  fraud,  and  a  false  and  fraudulent  repre- 
sentation, and  false  ])retense,  and  false  instrument,  and  false 
statement,  with  intent  him,  the  said  John  I.  Blair,  then  and 
there  feloniously  to  cheat  and  defraud;  contrary  to  the  form 
of  the  statutes,  and  .against  the  peace  and  dignity  of  the  state." 
On  this  count  the  jury  found  him  guilty,  and  assessed  liis  pun- 
ishment at  imprisonment  in  the  penitentiary  for  a  term  of 
eight  years,  and  defendant  has  prosecuted  his  appeal. 

The  evidence  for  the  state  tended  to  prove  that  the  defend- 
ant made  representations  to  Blair  to  the  effect  that  he  had 
agreed  to  pay  to  the  Anthony  heirs,  for  their  interest  in  a  tract 
of  land  near  Kansas  City,  $8,450,  having  in  fact  purchased  the 
same  at  the  j)rice  of  $800.  Tiie  agreement  between  IMair  and 
defendant,  in  relation  to  the  interest  of  the  xVnthony  heirs  in 
the  tract,  was  that  Blair  would  place  the  money  to  malce  that 
purchase  to  defendant's  credit  in  sucli  bank  at  Kansas  City  as 
defendant  might  suggest  by  telegraph,  or  that  he  would  pay 
defendant's  draft  at  sight.  National  I'ark  Bank,  New  York. 
It  appeal's  that  defendant  telegraphed  Blair,  February  12,  18S4, 
that  he  had  drawn  on  him  for  $l'J,008.33,  which  sum  included 
the  $8,450  for  the  interest  of  the  Anthony  heirs.  The  draft 
was  as  follows: 
"$19,008.33.  Kansas  Crrv,  Mo.,  February  12,  1884. 

"  At  sight,  pay  to  the  order  of  myself  nineteen  thousand  six 
hundred  and  sixty-eight  dollars  and  thirty-three  hundredths  dol- 
lars, with  exchange,  value  received,  and  charge  to  account  of 

"  John  I.  Blaiu. 

"  To  Park  National  Bank,  New  York  City. 
"  S.  C.  Shaeffeb." 
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Tills  was  indorsed  by  Shaeffer  to  the  Traders'  Bank  of 
Kansas  City,  which  sent  it  for  collection  to  the  United  States 
National  Bank,  New  York,  which  collected  it,  and  placed  it  to 
the  credit  of  the  Traders'  Bank  of  Kansas  City,  whicl ,  after 
being  informed  of  the  payment  of  the  draft  in  New  York,  paid 
the  amount  to  ShaelTer  at  Kansas  City. 

On  this  state  of  facts  the  question  arises,  where  was  the  of- 
fense with  which  the  defendant  is  charged  committed?  It  is 
no  crime  to  make  use  of  false  pretenses,  unless  by  means  of 
such  pretenses  the  party  making  them  obtains  money  or  prop- 
erty from  another  to  which  he  had  no  right;  and  the  crime  is 
consummated  where  the  money  or  property  is  received.  Com. 
V.  Vein  Tui/l,  1  Mete.  (Ky.),  1;  State  v.  House,  55  Iowa,  4G6; 
Sh'wurt  V.  Jeiisup,  51  Ind.,  415.  In  the  latter  case  the  substan- 
tial fact  was  that  one  Kerr,  relying  upon  false  representations 
of  Stewart,  sold  the  latter  twelve  horses  which  Kerr  had 
shipped  to  New  York,  where  Stewart  got  possession  of  them. 
Stewart  was  arrested  in  Indiana  on  the  charge  of  obtaining  the 
horses  by  false  pretenses,  and,  on  a  preliminary  examination 
before  a  justice  of  the  peace,  was  adjudged  guilty,  and  re- 
quired to  give  security  in  the  sum  of  $3,000  for  his  appearance 
in  the  circuit  court  to  answer  the  charge.  Stewart,  not  having 
given  the  security,  was  committed  to  jail,  and,  upon  a  writ  of 
habeas  corpus,  was  brought  before  the  circuit  court  of  Hamil- 
ton county,  and,  on  appeal  to  the  supreme  court  of  the  state 
from  a  judgment  of  the  circuit  court  against  him,  the  supreme 
court  reversed  the  judgment,  holding  that  the  crime  was  not 
committed  in  Indiana,  where  the  false  representations  were 
made,  but  in  the  state  of  New  York,  where  the  property  was 
received.  Numerous  decisions  of  that  court  to  the  same  efEer^. 
were  cited  in  the  opinion. 

Nor r Is  V.  State,  25  Ohio  St.,  217,  is  also  a  case  analogous  to 
the  case  at  bar.  The  defendant  was  a  resident  of  Clarke 
county,  and,  by  fraudulent  representations  as  to  his  solvency, 
contained  in  a  letter,  he  induced  the  Akron  Sewer-pipe  Com- 
pany, located  in  Summit  countv,  to  ship  him  by  rail,  to  Clarke 
county,  a  lot  of  sewer-pipe.  He  was  indicted  in  Clarke  county, 
but  the  supreme  court  held  that  the  crime  was  committed  in 
Summit,  and  remarked  that  "the  weight  of  authority  is  clearly 
that  the  railroad  company  was  the  agent  of  defendant  for  re- 
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ceiving  the  goods  at  Akron,  and  carrying  thcni  to  Springfield, 
and  the  delivery  to  it  by  the  sewer-pipe  company  was,  in  legal 
contemplation,  a  delivery  of  the  goods  to  the  defendant  at 
Akron." 

So,  in  Peojyle  v.  Sidli/,  5  Parker,  Crim.  R.,  142,  defendant 
was  indicted  in  Buffalo,  Erie  county,  he  having  obtained  by 
false  pretenses,  in  Buffalo,  a  check  drawn  on  a  bank  in  liiitavia, 
Genesee  county.  The  indictment  was  for  obtaining  the  signa 
ture  to  the  check,  and  it  was  held  that  he  was  properly  in- 
dicted in  the  county ;  but  the  court  said :  "  It  is  not  material 
where  the  pretenses  were  made.  The  obtaining  the  signature 
or  property  by  means  of  them,  with  intent  to  cheat  and  de- 
fraud, completes  the  crime  and  determines  the  place  of  trial." 
And'  further  remarked  the  court:  "The  prisoner  could  not 
have  been  convicted  under  the  first  count,  for  obtaining  the 
money  through  or  by  means  of  the  check,  for  the  money  was 
obtained  at  Batavia,  without  the  territorial  jurisdiction  of  the 
court." 

So,  in  State  v.  Wychoff,  31  K  J.  Law,  08,  the  general  propo- 
sition is  asserted  that  "  a  crime  is  to  be  tried  in  the  place  in 
which  the  criminal  act  has  been  committed.  It  is  not  suflicicnt 
that  part  of  such  acts  shall  have  been  done  in  such  |)lace,  but 
it  is  the  completed  act  alone  which  gives  jurisdiction." 

In  State  v.  Demiis,  80  Mo,,  594,  the  defendant  was  indicted 
for  obtaining,  by  false  pretenses,  a  lot  of  mules,  and  the  (jucs- 
tion  was  whether  he  had  received  the  mules  in  Randolph 
county,  or  in  the  city  of  St.  Louis.  In  delivering  the  opinion 
of  the  court,  Judge  Norton  said:  "It  is,  however,  earnestly 
insisted  by  counsel  that  if  any  offense  was  committed  the 
evidence  shows  that  it  was  committed  in  the  city  of  St.  Louis, 
and  not  in  Randolph  county;  and  that  the  demurrer  to  the 
evidence  should  have  been  sustained  on  the  ground  that  the 
Moberly  court  of  common  i)leas  of  Randoli)h  county  had  no 
jurisdiction.  If  the  premises  assumed  bo  well  founded,  the 
legal  conclusion  drawn  from  it  is  undoubtedly  correct."  Tlie 
judgment  was  affirmed,  the  majority  of  the  court  holding  that 
the  mules  were  received  by  defendant  in  Randolph  county. 
I  dissented,  believing  that  the  evidence  established  the  recep- 
tion of  the  mules  in  the  city  of  St.  Louis.  We  entertained  no 
doubt  that  the  place  where  the  money  or  goods  are  obtained, 
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without  re«,'ar(l  to  whore  the  representations  were  made,  is  the 
place  where  the  party  shouUl  bo  prosecuted. 

AVIiere  did  Hhiir  pay  this  moneys  Where  did  he  lose  his 
property  in  the  money,  and  his  dominion  over  it?  If  he  de- 
posited it  in  the  Park  National  Bank  to  the  credit  of  Shaeflfer, 
that  was  a  payment  in  New  York  to  Shaoffer.  If  he  had 
money  on  deposit  to  his  own  credit,  and  directed  the  bank  to 
pay  it  on  Shaeflfer's  check  or  draft,  then,  when  so  paid  in  Now 
York,  whether  on  ShaeflPer's  check  or  draft,  ho  then  parted 
with  his  money.  The  United  States  National  Bank  was  the 
agent  of  the  Traders'  Bank  of  Kansas  City,  which  was  unques- 
tionably the  agent  of  Shaoffer.  Neither  of  the  banks  was  in 
any  sense  the  agent  of  Blair ;  but  whether  the  United  States 
National  Bank  is  to  be  considered  as  the  agent  of  Shaeffor  or 
the  agent  of  the  Traders'  Bank  is  wholly  immaterial,  since  it 
is  clear  that  it  was  not  the  agent  of  Blair,  or  of  the  National 
Park  Bank.  After  the  National  Park  Bank  paid  the  money 
to  the  United  States  National  Bank,  Blair's  obligation  to  pay 
the  money  was  discharged,  and  if  that  bank  had  become  in- 
solvent, or  failed  to  account  for  the  proceeds  of  the  check  to 
the  Traders'  Bank,  Shaoffer  could  have  had  no  recourse  upon 
Blair.  The  Traders'  Bank  received  the  draft  for  collection  for 
Shaetfer's  accommodation,  and  paid  him  the  amount  of  the 
draft  only  on  the  assurance  from  its  correspondent  in  New 
York  that  the  Park  Bank  had  paid  the  draft. 

That  the  Traders'  Bank  then  paid  the  amount  of  the  draft 
to  Shaeffor  was  not  a  payment  by  Blair.  But  the  substance  of 
this  transaction  was  the  collection  of  the  money  in  New  York 
from  Blair,  and  a  disposition  in  Kansas  City  by  Shaeffor  of 
that  money  so  collected  in  New  York.  If,  instead  of  receiving 
the  money,  Shaeffor  had  received  property  in  Kansas  City  from 
the  Traders'  Bank  instead  of  the  money,  the  principle  appli- 
cable would  have  been  the  same.  The  Traders'  Bank  paid 
Shaeffor  its  money,  not  Blair's.  The  United  States  National 
Bank  held  the  money  sent,  not  as  Blair's  money,  but  really  as 
Shaetfer's,  though  nominally  as  the  money  of  the  Traders' 
Bank;  and  the  indorsement  of  the  draft  to  the  Traders'  Bank 
by  Shaeffor  operated  to  transfer  the  ])roceeds  of  the  draft  to 
the  Traders'  Bank  when  paid  by  the  Park  National  Bank  to 
the  United  States  National  Bank.     A  merchant  in  New  York 
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who  draws  a  draft  on  a  customer  in  St.  Louis,  which  is  paid 
by  tlie  latter  to  a  bank  in  St.  Louis  to  which  the  draft  is  sent 
for  collection,  does  not  thereby  pay  the  money  in  New  York, 
but  in  St.  Louis,  and  that  the  New  York  merchant  indorses  it 
for  collection  to  a  bank  in  New  York,  and  receives  the  money 
in  New  York  from  that  bank,  after  the  latter  has  notice  of  the 
payment  of  the  draft  in  St.  Louis  to  its  correspondents  there, 
does  not  make  tiie  payment  by  his  customer  to  the  bank  in 
St,  Louis  a  payment  of  the  money  to  the  New  York  merchant 
in  New  York. 

There  are  other  important  questions  in  this  case  which  it  is 
not  thought  necessary  to  determine,  inasmuch  as,  holding  that 
the  crime  was  not  committed  in  Jackson  county,  and  that  the 
criminal  court  of  that  county  had  no  jurisdiction  of  tlie  cause) 
the  judgment  must  be  reversed  and  the  accused  discharged. 
Tliore  is,  however,  one  instruction  given  by  the  court  for  the 
state  upon  which  it  is  thought  best  to  express  our  views.  It 
is  as  follows:  '■'■  Sixth.  In  law  a  party  accused  of  crime  is  pre- 
sumed to  be  innocent  until  the  contrary  is  proven  beyond  a 
reasonable  doubt.  If,  therefore,  upon  a  consideration  of  all 
the  evidence  in  this  cause,  you  entertain  a  reasonable  doubt  as 
to  the  guilt  of  defendant,  you  will  give  him  tlie  benefit  of  such 
a  doubt,  and  find  him  not  guilty.  In  applying  the  rule  as  to 
reasonable  doubt,  you  will  be  required  to  acquit  if  all  the  facts 
and  circumstances  proven  can  be  reasonably  reconciled  with 
any  theory  other  than  that  the  defendant  is  guilty ;  or,  to  ex- 
press the  same  idea  in  another  form,  if  all  the  facts  and  cir- 
cumstances proven  before  you  can  be  as  reasonably  reconciled 
with  the  theory  that  the  defendant  is  innocent  as  with  the 
theory  that  he  is  guilty,  you  must  adopt  the  theory  most 
favorable  to  the  defendant,  and  return  a  verdict  finding  him 
not  guilty.  You  will  observe,  however,  that  the  doubt,  to  au- 
thorize an  acquittal  on  that  ground  alone,  must,  as  stated,  be 
reasonable,  and  it  must  be  also  one  fairly  deducible  from  the 
evidence  considered  as  a  whole." 

The  mere  possibility  that  the  defendant  may  be  innocent 
will  not  authorize  an  acquittal.  It  declares  very  properly 
"that  one  accused  of  crime  is  presumed  to  be  innocent  until 
the  contrary  is  proven  beyond  a  reasonable  doubt.  If,  there- 
fore, upon  a  consideration  of  all  the  evidence  in  this  case,  you 
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entertain  a  reasonable  doubt  of  the  guilt  of  the  defendant,  you 
will  give  him  the  benefit  of  such  doubt,  and  find  him  not 
gyltyi" — but  then  proceeds  to  explain  what  is  meant  by  a 
'•reasonable  doubt"  as  follows:  "In  applying  the  rule  as  to 
reasonable  doubt,  you  will  be  required  to  acquit  if  all  the  facts 
and  circumstances  proven  can  be  as  reasonably  reconciled  with 
the  theory  that  the  defendant  is  innocent  as  with  the  theorv 
that  he  is  guilty;  you  must  accept  the  theory  most  favorable 
to  the  defendant,  and  render  a  verdict  finding  him  not  guilty." 
This  attempted  explanation  of  the  term  "  reasonable  doubt " 
would  eliminate  it  from  the  Criminal  Code,  and  leave  juries  to 
find  verdicts  in  criminal  cases  upon  the  mere  preponderance 
of  the  evidence.  By  that  explanation  the  benefit  of  a  reason- 
able doubt  in  criminal  ..ases  is  no  more  than  the  advantage  a 
defendant  has  in  a  civil  case.  The  doctrine  expressed  in  this 
explanation  is  exactly  that  which  is  applicable  in  a  civil  ac- 
tion, in  which,  if  the  facts  proven  can  be  reasonably  recon- 
ciled with  the  theory  that  the  defendant  owes  what  he  is  sued 
for  as  that  he  does  not,  the  defendant  is  entitled  to  a  verdict. 
The  plaintiff  must  make  out  his  case,  and  if  the  evidence  is 
evenly  balanced  he  cannot  recover.  But  for  the  explanation 
of  what  was  meant  by  "reasonable  doubt"  the  instruction 
correctly  declares  the  law,  and  why  that  should  have  been  in- 
jected into  the  instruction  is  inconceivable. 

The  instruction  in  regard  to  reasonable  doubt  approved  in 
State  V.  N'uesUn,  25  Mo.,  Ill,  has  been  repeatedly  sanctioned 
by  this  court.  Juries  understand  it,  the  bench  and  bar  are 
familiar  with  it,  and  it  is  not  safe  to  depart  from  it  in  efforts 
to  make  clearer  what  is  well  understood.  Tnis  case  illustrates 
the  danger  of  such  experiments.  Here  the  new  matter  intro- 
duced into  the  instruction  vitiated  it,  and,  if  for  nothing  >lse, 
the  judgment  would  have  been  reversed  for  that  error.  As 
long  as  this  court  adheres  to  what  it  has  ruled,  especially  in 
criminal  cases,  it  is  the  better  and  safer  practice  for  trial  courts 
to  be  guided  by  its  rulings. 

The  judgment  is  reversed,  and  the  prisoner  discharged. 

(All  concur.) 

KoRToN,  J.  I  place  my  concurrence  in  reversing  the  judg- 
ment in  this  case  not  only  on  the  ground  so  clearly  stated  in 
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the  opinion  of  the  court,  but  on  the  further  ground  that  the 
misrepresentations  made  by  the  defendant,  if  made  as  disclosed 
in  the  evidence,  and  for  which  it  is  sought  to  make  him  crim- 
inally liable,  having  been  made  in  the  progress  of  a  long, 
real  —  not  bogus  —  business  transaction,  are  not  mentioned  in 
the  class  of  offenses  against  which  section  1561,  Revised  Stat- 
utes, is  directed.  In  what  is  here  said  Judge  Ray  concurs 
with  me. 


Rounds  v.  The  State. 

(78  Me.,  42.) 

Forgery  :  Indictment  —  Intent  —  Pleading  —  Error. 

In  an  indictiitent  for  forgery  the  intent  to  defraud  the  i)er8on  whose 
name  is  forged  may  be  alleged,  and  if  the  criminal  act  is  proved,  such 
intent  will  be  conclusively  presumed,  although  the  respondent  in  fact 
intended  to  defraud  another.  And,  accordingly,  where  an  indictment 
for  forging  an  order  directed  to  a  savings  bank  contained  two  counts, 
in  one  of  wliich  was  alleged  an  intent  to  defraud  the  bank,  and  the 
other  to  defraud  the  deiK>sitor  whose  name  was  forged,  and  a  general 
verdict  of  guilty  was  rendered,  it  was  held  that  an  entry  of  nolk 
prosequi  as  to  the  first  count,  after  the  verdict,  did  not  invalidate  the 
proceedings. 

J/arvei/  I).  Iladlock,  for  the  plaintiff  in  error. 
Ot'vUle  D.  Baker,  attorney-general,  for  the  state. 

Peters,  C.  J.  In  this  rit  an  error  assigned  is  that  the 
counts  upon  which  judgnitn  was  rendered  cannot  stand,  be- 
cause they  allege  that  the  forger's  intent  was  to  defraud  Frank 
E.  Snow.  Tlie  forged  order  was  in  Snow's  name,  as  maker, 
and  of  the  following  tenor: 

"West  Scarboro,  January  19,  18S2. 

"7b  the  Treasurer  of  the  Mciine  Savings  Bank:  Pay  to 
Samuel  Rounds  the  full  amount  of  deposit,  and  interest,  on 
my  account.  Frank  E.  Snow." 

It  is  contended  that  the  counts  should  have  alleged  that  the 
forger  intended  to  defraud  tiie  bank,  or  some  person  other 
than  Snow;  and  that  there  is  an  impropriety  in  alleging  an 
intent  to  defraud  Snow,  because  such  a  thing  is  an  impossi- 
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bility.  ^Ve  think  otherwise.  It  would  not  be  unnatural  to 
suppose  that  the  intention  of  the  forger  (Rounds)  was  to  de- 
fraud Snow,  even  if  another  purpose  were  coupled  with  it.  If 
we  recollect  aright,  defense  upon  the  trial  of  the  indictment 
was  not  that  Snow  signed  the  order  with  his  own  hand,  but 
that  Rounds  signed  it  with  the  consent  of  Snow.  Endeavor- 
ino'  to  substantiate  such  an  agency,  when  none  existed,  cer- 
tainly makes  it  evident  that  the  prime  and  particular  intent 
was  to  defraud  Snow. 

In  most  cases  of  forging  commercial  paper  perhaps  the  most 
obvious  intent  is  to  defraud  some  party  upon  whom  the  paper 
is  passed.  But  may  not  circumstances  exist  'n  any  case  ren- 
dering it  possible  that  the  purpose  was  to  injure  the  person 
whose  name  is  forged  ?  Does  not  the  forger  oftentimes  intend 
to  succeed  in  establishing  the  feigned  as  a  real  signature?  Are 
not  deeds  and  wills  falsely  made  with  the  idea  that  the  papers 
will  be  effectual  for  the  purposes  intended  by  the  fabricators? 
Are  not  forgeries  sometimes  so  artfully  executed  that  the  per- 
sons whose  names  are  simulated  are  sufferers  from  the  act  ? 
It  is  certainly  not  an  extreme  idea  to  say  that,  in  all  cases  of 
for<;;ery,  there  ir  in  the  mind  of  the  perpetrator  of  the  crime 
an  expectation — often,  of  course,  not  of  any  very  delinite 
charactfci  -that  he  is  inflicting  an  injury  upon  the  person 
whose  name  is  wrongfully  used.  The  criminal  must  be  aware 
that  such  person  nui}'  be  in  some  peril  of  loss,  and  that  he  will 
be  put  to  some  expense  or  trouble  to  protect  himself  against 
the  forgery. 

The  plaintiff  in  error  supports  his  position  with  no  authorities 
which  are  pertinent  to  the  point.  The  authority  of  the  cases 
and  of  the  book  writers  is  the  other  way.  Mr.  Bishop  says 
that  the  law  presumes  that  the  forger  intended  to  defraud  the 
person  whose  name  is  forged,  and  that  the  indictment  may 
lay  the  intent  accordingly,  whatever  the  real  fact  may  bo. 
He  further  says  of  the  forger:  "  He  meant  also  to  defraud  the 
})erson  to  whom  he  passed,  or  attcmjjted  to  pass,  the  forged 
writing  for  value;  and  the  pleader  may  so  lay  the  intent,  if  he 
pleases."  2  Bish.  Crim.  Proc,  §  422.  The  doctrine  is  well 
supported  by  the  cases  cited  by  Mr.  Bishop  in  the  notes  to  his 
text.  Other  writers  on  criminal  law  are  fully  in  accord  with 
him.    The  old  common  law  assumed  that  the  person  whose 
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name  was  forged  was  interested  in  procuring  a  conviction 
and  he  could  not  tie  a  witness  against  the  forger.  Some 
American  cases  have  followed  the  foreign  precedents  in  this 
respect.     See  2  Bish.  Crim.  Proc,  §429. 

A  further  point  of  objection  to  the  record  is  incidentally 
taken  in  the  argument.  It  is  said  that  the  general  verdict 
finds  that  the  intent  was  either  to  defraud  the  bank  or  Snow, 
and  removing  by  nolle  prosequi  the  counts  alleging  fraud  upon 
the  bank  leaves  an  uncertainty  whether  there  was  a  finding  of 
an  intent  to  defraud  Snow.  This  question  was  carefully  con- 
sidered and  definitely  settled  when  the  case  was  up  before. 
State  V.  Rounds,  76  Me.,  123.  It  was  there  held  immaterial 
whether  the  finding  was  that  the  respondent  intended  to  de- 
fraud the  bank  or  Snow.  The  offense  was  one  and  the  same 
whatever  the  intent;  and  the  proof  would  be  precisely  the 
same,  whether  to  show  the  one  or  the  other  intent.  The  alle- 
gation might  be  either  way,  and  the  result  would  be  the  same. 
It  would  not  have  been  inconsistent  to  allege  both  intents  in 
the  same  count.  There  is  no  inconsistency  between  them. 
Both  may  exist  in  the  same  mind  at  the  same  time.  In  fact, 
the  allegation  needed  no  proof.  The  resj)ondent  would  not 
have  been  allowed  to  swear  that  his  motive  was  to  injure  the 
bank  and  not  Snow.  Mr.  Bishop  says  (2  Crim.  Proc,  §  427): 
"Where  the  intent  alleged  is  to  defraud  '  «^  person  whose 
name  is  forged,  it  should  be  presumed  from  the  forgery  with- 
out further  proof." 

The  case  of  Com.  v.  Ilaskins,  128  Mass.,  60,  cited  by  the 
plaintiff  in  error,  is  not  relevant.  In  that  case  there  was  a 
general  verdict  on  different  counts,  setting  forth,  not  the  same 
offense,  but  distinctly  different  offenses, —  two  distinct  crimes 
entirely  inconsistent  with  each  other.  ]Kor  is  Co?n.  v.  Fitch- 
hu7'(j  R.  R.  Co.,  120  Mass.,  372,  also  cited  by  plaintiff,  a  sui> 
porting  authority,  although  rather  a  radical  decision,  and 
differing  somewhat  from  previous  cases.  In  that  case  there 
were  separate  verdicts  on  counts  setting  out  one  offense  in  sev- 
eral different  ways  totally  repugnant  to  one  another.  It  re- 
quired different  and  contradictory  evidence  to  support  the 
counts.  A  person  cannot  be  killed  in  several  different  ways, 
as  there  alleged. 

The  cases  cited  in  the  former  opinion  clearly  justify  the  con- 
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elusion  there  reached.  Siate  v.  W/nttier,  21  Me.,  341,  covers 
the  o-round  of  tlie  case;  and  lieyina  v.  Cooke,  8  Car.  &  P.,  582, 
is  a  pertinent  authority. 

Wad  ON,  Virgin,  Libbky,  Foster  and   Haskell,  J  J.,  con- 
curred. 


Tub  State  v.  Hart. 

(67  la.,  142.) 

Forgery  :  Indictment  —  Motion  to  qiiash  —  Evidence  —  Allegations. 

1.  Discharge  of  grand  jury  illegally  drawn  —  New  jury  —  Motion 

TO  quash. —  Where  a  grand  jury  lias  been  challenged  because  not  regu- 
larly drawn,  and  such  challenjre  sustained,  and  a  second  grand  jury  im- 
paneled, a  party  indicted  by  th^  ^second  jury  cannot  move  to  quash  the 
indictment  because  the  first  jury  was  improperly  discharged,  and 
hence  the  second  jury  unlawfully  impaneled. 

2.  Impeachment. —  The  general  moral  character  of  a  witness  may  be 

proved  for  the  purpose  of  testing  his  credibility  by  a  witness  who  haa 
known  him  from  boyhood,  under  section  3641),  Penal  Code  of  Iowa. 

3.  Allegations. —  An  allegation  of  the  name  of  the  person  to  whom  the 

forged  instrument  w^as  uttered,  not  ntcessary  in  an  iudictmeut  for  for- 
gery. 

Appeal  from  Cass  District  Court. 

Defendant  was  indicted  and  convicted  of  the  crime  of  for- 
gery.   He  now  appeals  to  this  court. 

F.  Willard  and  Z.  Z.  De  Lano,  for  appellant. 
A.  J.  Baler^  attorney-general,  for  tjie  state. 

Beck,  C.  J.  I.  The  defendant  moved  to  set  aside  the  in- 
dictment for  the  reason  that  the  grand  jury  finding  it  had  not 
been  drawn  in  the  manner  prescri'ofd  hy  law.  The  facts  upon 
which  the  motion  Avas  based  are  these:  A  defendant  held  to 
answer  to  a  criminal  charge  had  challenged  the  grand  jury  on 
the  ground  that  it  was  illegally  drawn,  in  that  the  list  of  grand 
jurors  had  been  compared  with  a  transcript  of  the  poll-books 
and  not  with  the  poll-books  themselves.  See  Code,  §  240. 
Upon  the  consideration  of  the  challenge  the  district  court  sus- 
tained it,  deciding  that  the  jury  had  not  been  lawfully  drawn, 
and  discharged  the  grand  jury,  and  another  was  summoned  as 
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prescribed  by  code,  section  244.  Defendant  was  iiulictcd  by 
the  grand  jury  summoned  in  the  phice  of  the  one  discharired. 
lie  now  insists  that  the  first  grand  jury  was  illegally  dis- 
charged, and  that  the  second  was  thereiure  unlawfully  im. 
paneled. 

II.  The  question  of  the  illegal  impaneling  of  the  second  jury 
de]>en(ls  upon  the  correctness  of  the  decision  of  the  court  in 
discharging  the  first.    If  that  decision  was  correct,  then  the 
second  was  lawfully  impaneled.     It  will  be  held  by  the  law  as 
correct  until  it  is  lawfully  set  aside  or  reversed.    But  that  can- 
not be  done  in  a  collateral  proceeding,  and  the  motion  of  de- 
fendant to  quash  the  indictment  is  of  such  a  proceeding.    We 
must  keep  in  view  the  exact  facts.    Defendant  by  his  motion 
does  not  directly  assail  the  decision  under  which  the  first  jury 
was  discharged;  he  atttacks  the  order  of  the  court  impaneling 
the  se(;ond,  which  he  claims  was  irregular  because  there  was 
another  lawful  jury,  the  first  one,  or  because  the  decision  un- 
der which  it  was  discharged  was  erroneous.     He  thus,  in  fact, 
assails  the  first  oi'der  in  a  collateral  proceeding.     We  need  not 
inquire  whether  defendant  could,  under  the  provisions  of  tlie 
law,  assail  in  any  manner  the  order  for  the  discharge  of  the 
first  jury.    If  the  statute  makes  no  provision  for  such  a  pro- 
ceeding we  cannot  supply  the  omission.  The  impediment  in  the 
way  of  the  tadministration  of  the  criminal  law,  which  would 
arise  in  case  defendant's  position  is  sound,  would  obviously  re- 
sult, in  man}'  cases,  in  the  defeat  of  justice.    The  order  of  the 
court  discharging  the  grand  jury  would  come  up  for  review 
in  all  cases  wherein  indictments  should  bo  found  by  the  sec- 
ond grand  jury,   thus  making  the  administration  of  justice 
uncertain.    The  objection  urged   by  defendant  is  not  com- 
mended to  us  by  any  showing,  or  even  allegations,  of  prejudice 
or  possible  injustice  resulting  to  defendant  by  reason  of  the 
fact  that  the  indictment  was  found  by  the  second  grand  jury. 
And  we  cannot  imagine  any  special  prejudice  that  would  re- 
sult to  him  therefrom,  or  that  the  fact  in  any  manner  would 
work  injustice.    The  courts,  we  think,  are  beginning  to  turn 
their  faces  from  all  technical  objections  made  in  criminal  cases, 
and  from  all  complaints  of  irregularities  and  non-compliance 
with  forms  from  which  no  prejudice  or  injustice  could  result 
to  the  accused.    It  is  well  that  this  disposition  now  exists,  and 
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it  is  to  the  discredit  of  the  administration  of  the  law  that  it  has 
not  been  exhibited  in  years  gone  by. 

III.  A  witness  who  has  known  defendant  well,  and  has  re- 
sided in  the  town  where  he  was  raised,  testified,  in  response  to 
a  proper  qu(?stion,  that  his  general  moral  character  was  bad. 
This  evidence  was  objected  to  on  the  ground  that  it  was  "  in- 
competent, immaterial  and  not  rebutting;"  and  that  the  im- 
peaching witness  must  show  —  which  was  not  done  in  this  case  — 
that  he  knew  the  rei)utation  of  the  witness  m  the  noighbor- 
hood  where  he  resided.  The  code,  section  3G49,  provides  that 
"  the  general  moral  character  of  the  witness  ma}'  be  proved 
for  the  purpose  of  testing  his  credibility."  The  evidence  in 
(juestion  is  competent  and  material  under  this  provision. 

IV.  If  the  word  "character"  used  in  the  section  quoted 
means  reputation,  we  are  authorized  to  believe  that  the  wit- 
ness used  the  word  in  that  sense.  Indeed,  it  is  commonly  so 
used  in  conversation.  The  witness  shows  that  he  had  known 
defendant  well  for  man}  years  —  ever  since  he  was  a  small 
boy,  inferentially  showing  that  he  was  acquainted  with  defend- 
ant's "  character  "  or  "  reputation  "  among  his  neighbors. 

V.  An  instruction  of  the  court  directed  the  jury  that  the 
character  and  reputation  of  a  witness  in  the  community 
"  where  he  resides,  or  has  resided,"  may  be  considered  "  for 
the  purpose  of  affecting  his  credibility."  This  instruction  is 
objected  to  on  the  ground  that  it  permits  evidence  of  reputa- 
tion in  all  communities  where  the  witness  has  resided.  Evi- 
dently, if  the  evidence  is  confined  to  a  recent  period,  it  is 
competent,  and  the  instruction,  probably,  ought  to  have  been 
so  limited.  If  the  instruction  is  erroneous  in  this  respect,  the 
witnesses  impeaching  defendant  all  show  that  they  knew  de- 
fendant well  for  a  great  many  years,  and  up  to  the  time  of 
trial,  and  lived  in  the  county  of  his  residence,  ^o  prejudice, 
therefore,  could  have  resulted  to  defendant  from  the  error  in 
the  instruction,  if  there  be  error  in  this  regard. 

VI.  It  is  next  insisted  that  as  the  indictment  does  not  show  to 
whom  the  forged  paper  was  uttered,  the  conviction  cannot  be 
supported.  But  the  objection  was  not  made  except  upon  a 
motion  in  arrest,  and  no  question  was  made  as  to  the  party  to 
whom  the  paper  was  uttered.  He  was  the  party  defrauded  by 
the  forgery,  and  it  was  not  necessary  to  set  out  his  name  in  the 
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indictment.  Code,  §  4313.  See  State  v.  Jilaxwell,  ^'J  lowfu^m. 
This  court  has  held  that  an  inilictinent  for  forgery  wliich  fails 
to  allege  the  name  of  the  person  to  whom  the  forged  instru- 
ment was  uttered  is  good.     State  v.  Stuart,  01  Iowa,  203. 

VII.  AVo  are  of  the  opinion  that  the  evidence  suiliciently 
supports  the  conviction. 

The  foregoing  discussion  disposes  of  all  questions  in  the  case. 
Affirmed. 


Hi 


m 


The  People  v.  Van  Alstine. 

(57  Mich.,  69.) 

Forgery  op  deed:  Indictment  —  Not  ncccumri/ to  set  out  title  — Duplic- 
ity —  Ei'idence  —  C'ominunications  made  to  counsel. 

1.  Forgery  of  title  deed.—  It  is  not  necessary  to  set  out,  in  an  informa- 

tion charging  the  forgery  of  a  deeil,  tiie  title  of  the  person  intended  to 
be  defrauded,  nor  in  wiiat  the  forgery  consisted. 

2.  Duplicity  —  Forgery  and  utteuixo  forged  instrument.— A  count  in 

an  information  tliat  cliarges  tlie  forgery  of  a  deed,  and  also  the  utter- 
ing of  the  forged  deed,  is  bad  for  duplicity.' 

3.  Evidence  — Communications  made  to  counsel.— Professional  com- 

munications are  not  privileged,  when  such  communications  are  for  an 
unlawful  purpose,  having  for  tlieir  object  the  commission  of  a  crime.' 

4.  Testimony  of  co-respondent.— Where  parties  are  jointly  indicted  or 

informed  against,  and  one  chooses  a  separate  trial,  he  cannot  force  a  co- 
respondent to  testify  without  his  consent  or  request. 

Exceptions  from  Hillsdale. 

Information  for  forgery.  Respondent  was  convicted  below. 
Exceptions  overruled. 

3foses  Taggart,  attorney-general,  for  the  people. 
E.  L.  Koouy  Geo.  Knickerbocker,  Al^pheus  St.  John  and  Bean, 
Underwood  c6  Lane,  for  respondent. 

Champlin,  J.  The  respondent,  Charles  Van  Alstine,  was 
convicted  m  the  circuit  court  from  the  county  of  Hillsdale 
upon  an  information  charging  him,  jointly  with  Charles  A. 
Parker  and  Edward  C.  Cleveland,  with  the  forffins:  and  utter- 
ing  of  a  deed  of  forty  acres  of  land,  lying  in  the  township  of 

1  See  note. 
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Somerset,  in  Hillsdale  count}'.  The  deed  purported  to  be  exe- 
cuted by  Eleanor  Van  Alstine,  in  the  presence  of  Parker  and 
Cleveland,  and  acknowledged  by  the  grantor  before  Parker,  as  a 
notary  public  of  Lenawee  county.  It  bears  date  the  9th  day  of 
Jlay,  1870.  The  legal  title  to  the  land  at  the  date  of  the  deed  was 
in  Eleanor  Pelton.  It  was  claimed  by  the  prosecution  that  she 
was  one  and  the  same  person  with  Eleanor  Van  Alstine.  She 
had  for  several  years  lived  with  the  respondent,  Van  Alstine, 
and  the  evidence  showed  that  he  treated  her  as  his  wife,  and 
claimed  her  to  be  suoh;  that  she  had  united  with  him  in  the 
execution  of  a  deed  of  land  as  Eleanor  Van  Alstine,  although 
she  was  never  married  to  him  by  any  formal  ceremony,  and 
her  estate  was  administered  after  her  death,  which  occurred  in 
August,  1870,  as  the  estate  of  Eleanor  Pelton.  She  left  as 
heirs  at  law  two  sisters,  a  Mrs.  Giddings  and  a  ]V[rs.  Wescott. 
She  died  testate,  and  her  will  was  admitted  to  probate  in  llills- 
ilale  county,  an  executor  appointed,  her  estate  appraised,  and 
the  ordinary  steps  taken  to  administer  her  estate.  At  the  time 
the  executor  made  his  inventory,  the  title  of  record  to  the 
southeast  quarter  of  the  northwest  quarter  of  section  26, 
township  5  south,  range  1  west,  being  in  the  town  of  Somer- 
set, county  of  Hillsdale,  appeared  to  be  in  Eleanor  Pelton, 
and  he  included  it  in  his  inventory  as  property  belonging  to  the 
estate.  Afterwards,  and  in  1876,  the  respondent.  Van  Alstine, 
placed  upon  record  in  the  office  of  the  register  of  deeds  for 
Hillsdale  county  a  quitclaim  deed  of  said  lands,  bearing  date 
May  9,  1876,  and  purporting  to  have  been  executed  by 
Eleanor  Van  Alstine  to  him.  in  the  presence  of  the  other  two 
respondents.  It  is  claimed  by  the  prosecution  that  this  deed 
was  forged  by  the  respondent.  The  case  comes  here  upon 
exceptions  before  judgment. 

The  information  contains  ten  counts.  Counsel  for  respond- 
ent insists  that  the  first  nine  are  not  sufficient  upon  which  to 
convict  the  defendant,  for  the  reason  that  thev  contain  no  alle- 
gations  that  Eleanor  Van  Alstine  had  any  interest  in  the  land. 
Forgery  was  a  misdemeanor  at  the  common  law.  From  the 
earliest  times  in  the  history  of  the  criminal  law  of  England 
statutes  have  been  passed  upon  the  subject.  As  early  as  1413 
a  statute  (1  Hen.  V.,  ch.  3)  was  enacted  which  recited  that  many 
persons  had  been  deprived  of  their  property  by  false  deeds, 
VouVI— 18 
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wherefore  it  was  enacted  "that  the  ])arty  so  grieved  shall 
have  his  suit  in  that  case,  and  recover  his  damages;  and  the 
party  convict  shall  make  fine  and  ransom  at  the  king's  pleas- 
ure." Again,  the  English  statute  of  5  Eliz,,  chaptt  r  U,  sec- 
tion 2,  prohibited  the  making  or  forging  of  any  false  deed, 
etc.,  "to  the  intent  that  the  state  of  freehold  w  inlieritanceof 
any  person  in  lands,  etc.,  shall  not  be  molested,  troubled,  de- 
feated, recovered,  or  changed ; "  and  the  third  section  fixes  a 
penalty  for  any  person  to  forge  or  make  any  false  charter. 
deed  or  writing,  to  the  intent  that  any  person  shall  have  or 
claim  any  estate  or  interest  for  term  of  years  of,  in  or  to  any 
lands.  The  forgery  of  deeds  was  made  felony,  without  benelit 
of  clergy,  by  2  (Jeo.  II.,  chapter  25,  The  precedents  framed 
under  the  English  statutes,  and  especially  those  under  the 
second  section  of  5  Eliz.,  chapter  14,  on  account  of  the  particu- 
lar phraseology  of  the  enactments,  uniformly  set  out  the  title 
of  the  party  whose  estate  in  the  land  was  intended  to  he 
molested.  2  Starkie,  Crim.  Law,  481;  3  Chit.  Crim.  Law. 
1062.  The  necessity  of  doing  so  is  apparent  from  the  provis- 
ions of  the  law.  It  is  an  essential  ingredient  of  the  olFense, 
and  must  therefore  be  stated. 

But  our  statute  is  more  broad  and  general  in  its  terms.  It 
provides  that  every  person  who  shall  falsely  make,  alter,  forjre 
or  counterfeit  any  deed  with  intent  to  injure  or  defraud  any 
person,  shall  bo  punished,  etc.  (How.  St.,  «^  9213);  and  section 
9226  provides  that  in  any  case  where  an  intent  to  defraud  is 
required  to  constitute  the  offense  of  forgery,  or  any  other 
offense  that  may  be  prosecuted,  it  shall  be  sufficient  to  allege 
in  the  mdictment  an  intent  to  defraud,  without  naming 
therein  the  particular  person  or  body  corporate  intended  to  he 
defrauded,  and  on  the  trial  of  such  indictment  it  shall  he 
deemed  sufficient,  and  shall  not  be  deemed  a  variance,  if  there 
appear  to  be  an  intent  to  defraud  the  United  States,  or  any 
state,  county,  city  or  township,  or  any  body  corporate,  or  any 
public  officer  in  his  official  capacity,  or  any  copartnership  or 
member  thereof,  or  any  particular  person.  There  is  no  statu- 
tory definition  of  forgery.  At  the  common  law  it  is  defined  to 
be  the  "making  of  a  false  document  with  intent  to  defraud;" 
and  the  offense  may  be  said  to  be  complete  when  any  person 
■falsely  makes  any  of  the  writings  enumerated  in  the  statute 
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"with  intent  to  deceive  in  such  a  manner  as  to  expose  any 
person  to  loss  or  to  the  risk  of  loss." 

There  is  suoli  a  marked  difference  between  the  En/^lish  and 
our  statutes  upon  the  subject,  that  neither  precedents  nor 
decisions  based  upon  the  former  can  bo  of  service  or  authority 
under  the  hitter,  which,  as  we  liave  seen,  docs  not  limit  tho 
operation  of  the  statute  to  persons  having  interests  in  the  same 
or  other  lands;  and  to  so  limit  it  would  seem  to  be  in  direct 
contravention  of  the  statute  —  would  greatly  narrow  its  opera- 
tion, and  defeat  itS  most  important  objects.  It  is  apparent, 
upon  the  most  cursory  consideration,  that  fraud  by  means  of 
a  false  or  forged  deed  may  be  perpetrated,  not  only  upon  the 
owner  of  the  land,  but  upon  strangers  to  the  title  who  are  in- 
duced to  rely  upon  the  genuineness  of  t'>  forged  deed  to 
advance  or  loan  money  upon  the  faith  of  c^ic  legal  validity  of 
such  instrument.  It  was  long  ago  held  that  a  person  could  be 
guilty  of  forgery  in  signing  his  own  name  to  a  deed  of  land 
which  he  had  already  conveyed,  v/hen  he  antedated  the  instru- 
ment for  the  purpose  of  defrauding.  2  Russ.  Cr.,  pp.  322,  323. 
In  this  view  of  the  statute  it  can  neither  be  necessary  nor  ad- 
visable to  set  out  in  the  information  the  title  of  the  person 
intended  to  be  defrauded,  nor  in  what  the  forgery  consisted. 
It  is  not  necessary,  for  the  reason  that  such  facts  are  not  essen- 
tial ingredients  of  the  offense.  1  do  not  consider  it  advisable 
as  a  matter  of  general  practice  to  do  so,  because,  if  stated,  the 
proof  must  correspond  with  the  averment,  or  the  defendant 
must  be  acquitted.     2  East,  Crim.  Law,  988. 

It  was  said  in  People  v.  Marion,  28  Mich.,  255,  that  it  is 
proper  to  set  out,  in  at  least  one  count  of  the  information,  with 
particularity,  in  what  the  forgery  consisted ;  but  the  public 
prosecutor  is  not  obliged  to  do  so,  and  when  ho  does,  it  is  done 
exmera  (jratia  to  the  accused.  I  do  not  think  it  necessary  that 
the  information  should  contain  any  averment  that  Eleanor  Van 
Alstine  had  any  interest  in  the  land  at  the  time  it  is  claimed 
the  forgery  was  committed.  The  gist  of  the  offense  is  the 
intent  to  defraud.  The  validity  of  the  objection  depends  en- 
tirely upon  the  effect  and  operation  of  the  statute  upon  which 
it  is  founded,  and  it  is  usually  sufficient  if  the  information  is 
so  framed  that  the  offense  is  described  in  the  words  of  the 
statute,  or  according  to  its  legal  effect  and  operation.    Where 
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the  instrument  alleged  to  have  been  forged  is  one  enumerated 
in  the  statute,  and  appears  to  be  complete  on  its  fuco,  to  be 
effectual  all  that  is  necessary  is  to  aver  that  the  act  was  done 
with  intent  to  defraud.  But  how  and  in  what  manner  the 
party  was  to  be  defrauded  is  no  ingredient  of  the  crime,  but 
is  mere  matter  of  evide  ice,  which  all  the  authorities  agree 
need  not  be  set  out  in  the  information.  Weai  v.  Slate,  22  N.J. 
Law,  212;  Archb.  Crini.  Proc,  23,  194;  2  East,  Crim.  Law, 
p.  989,  §  59;  The  Khaj  v.  Powell,  2  W.  Bl,  787;  Tai/lor's  Case, 
1  Leach,  215;  Hex  v.  Goute,  1  Ld.  Kaym.,  737. 

The  land  whicli  this  deed  purported  to  convey  had  an  actual 
potential  existence,  definitely  described  and  located,  and  the 
deed  on  its  face  appeared  to  work  some  effect  upon  tlio  prop- 
ert}'.  and  was  complete  in  itself  for  that  purpose.  It  did  not 
require  the  aid  of  averments  of  extrinsic  facts  to  render  its 
deception  complete.  I  do  not  thinlc  the  distinction  which 
counsel  for  respondent  seeks  to  raise  between  executed  and 
executory  contracts  exists.  The  tost  whether  the  party  can 
bo  guilty  of  a  forgery  does  not  consist  in  determining  whether 
the  instrument  forged,  if  genuine,  would  be  of  any  force  or 
effect.  A  draft,  falsely  made,  is  no  less  a  forgery  because  the 
drawee  has  no  funds,  and  is  under  no  obligation  to  pay  if  the 
draft  had  been  genuine.  A  deed  falsely  made  by  a  grantor, 
after  he  hud  conveyed  all  interest  in  the  land,  is  no  less  a  for- 
gery because,  if  genuine,  it  would  convey  no  title.  Forgery 
may  be  committed  when  the  name  forged  is  lictitious,  and  I 
can  see  no  reason  why  it  should  bo  necessary  to  aver  what 
interest  the  alleged  grantor,  whose  name  is  forged,  had  in  the 
land  described  in  the  deed.  In  some  cases  it  would  bo  imma- 
terial, and  in  others  mere  matter  of  evidence,  bearing  upon  the 
intent  to  defraud,  as  it  is  in  this  case. 

The  seventh  and  eighth  counts  were  each  objectionable  on 
the  ground  of  duplicity.  Each  charges  the  respondents  jointly 
with  the  offense  of  forgery.  The  seventh  charges  them  also 
with  the  offense  of  uttering  the  forged  deed,  while  the  eighth 
charges  Van  Alstine  alone  with  uttering  it.  This  is  uniting 
two  substantive  offenses  in  the  same  count,  and  is  not  permis- 
sible. It  is  claimed  that  the  ninth  count  is  bad  for  duplicity, 
but  I  do  not  think  it  is  open  to  this  objection.  It  charges  the 
respondents  jointly  with  forging  the  deed  and  certificate,  details 
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the  particular  manner  wherein  the  foigery  consists,  and  then 
avers  that  Van  Alstine  falsely  caused  the  deed  to  be  recorded. 
I  do  not  agree  with  counsel  for  respondent  that  this  was  an 
eflfort  to  charge  that  Van  Alstine  uttered  the  deed  knowing  it 
to  be  a  forgery.  It  is  rather  directed  to  the  scheme  of  all 
three  to  defraud,  and  bears  upon  the  question  of  intent.  It  is, 
in  other  words,  an  allegation  of  an  act  showing  the  intent  of 
the  parties  charged  with  the  forgery.  The  tenth  count  is  a 
compliance  with  the  suggestion  of  Judge  Christiancy  in  People 
V.  Marion,  28  Mich.,  255,  and  is  as  follows: 

"And  the  said  prosecuting  attorney  of  said  county,  prose- 
cuting as  aforesaid,  further  gives  the  court  now  here  to  under- 
stand and  be  informed,  that  heretofore,  to  wit,  on  the  25th  day 
of  August,  A.  D.  1870,  at  the  township  in  the  county  of  Hillsdale 
aforesaid,  one  Eleanor  Van  Alstine  died  seized  of  certain  real 
estate,  situate  in  the  township  of  Somerset  aforesaid,  in  the 
county  aforesaid,  and  known  and  described  as  the  southeast 
quarter  of  the  northwest  (juarter  of  section  20,  town  5  south, 
range  1  west,  and  that  afterwards,  Iieretofore,  to  wit,  on  the  16th 
(lay  of  April,  A.  I).  1877,  at  the  township  of  Somerset,  in  the 
county  aforesaid,  Charles  Van  Alstine,  Charles  A.  Parker  and 
Edwin  C.  Cleveland  did  falsely  and  feloniously  make,  forge  and 
counterfeit  a  certain  pa])er  writing,  being  or  puijporting  to  be  a 
deed  or  conveyance  from  the  aforesaid  Eleanor  Van  Alstine  to 
the  said  Charles  Van  Alstine  of  the  aforesaid  described  lands, 
situate  in  the  township  of  Somerset,  in  said  county,  and  did  then 
and  there  falsely  and  feloniously  make,  forge  and  counterfeit  on 
the  back  of  the  aforesaid  deed  or  conveyance  a  certain  other 
paper  writing,  being  or  purporting  to  be  a  certificate  of  acknowl- 
edgment of  the  execution  by  the  said  Eleanor  Van  Alstine  of  the 
aforesaid  deed  or  conveyance  from  the  aforesaid  Eleanor  Van 
Alstine  to  the  said  Charles  Van  Alstine  before  the  said  Charles 
A.  Parker,  a  notary  public  in  and  for  the  county  of  Lenawee, 
iind  stale  of  Michigan,  which  said  deed  or  conveyance  was  of  a 
nature  proper  to  be  recorded  according  to  the  law;  and  the 
same,  together  with  the  said  certi.  oate  of  acknowledgment, 
afterwards,  to  wit,  on  the  ICth  day  of  April,  A.  D.  1877,  was 
duly  recorded  in  the  office  of  the  register  of  deeds  in  and  for 
the  county  of  Hillsdale  and  state  of  Michigan,  in  Liber  72  of 
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Deeds,  on  page  611,  with  intent  to  defraud,  contrary  to  tlio  form 
of  the  statute  in  such  case  made  and  provided,"  etc. 

Against  this  count  it  is  urged  (1)  that  respondent  could  not 
bo  convicted  under  it  becjiuse  the  evidence  showed  that  the 
title  of  the  land  was  in  Eleanor  Pelton;  (2)  if  it  should  beheld 
good,  there  is  no  proof  that  the  forgery  was  committed  in 
llillsdale  county.  Neither  objection  can  be  sustainoii.  The 
evidence  showed  that  Eleanor  Pelton  and  Eleanor  Van  Alstine 
was  the  same  person,  and,  so  far  as  that  became  material,  the 
evidence,  both  from  the  witnesses  of  the  people  and  the  re- 
spondent, tended  to  prove  that  fact.  The  evidence  also  tended 
to  prove  that  the  forgery  charged  was  committed  in  Hillsdale 
county.  It  was  testified  to  by  Mr.  Pease  that  respondent  told 
him  that  the  deed  was  made  out  at  his  house  in  the  spring  or 
forepart  of  summer,  1876,  at  Somerset,  Hillsdale  county.  At 
this  time  he  showed  witness  the  deed,  which  the  witness  identi- 
fied as  the  one  charged  in  the  information  to  bo  a  forgery. 
Respondent  had  previously  shown  this  deed  to  the  witness 
Mercer,  on  town-meeting  day,  18/7,  at  the  hotel  in  Somci'set 
Center,  and  finally  the  respondent's  witnesses  testify  that  the 
deed  in  question  was  made  and  executed  at  respondent's  resi- 
dence in  Somerset. 

The  other  errors  alleged  pertain  to  the  rulings  of  the  court 
upon  the  trial,  and  to  the  charge  of  the  court  and  his  refusals 
to  charge.  The  exceptions  taken  upon  the  trial  were  numerous, 
but  I  shall  only  discuss  those  referred  to  in  the  brief  of  coun- 
sel for  respondent,  and  which  they  have  considered  of  suHl- 
cient  importance  to  call  our  attention  to.  The  first  relates  to 
the  testimony  of  Thomas  J.  Killer.  It  appeared  from  his  tes- 
timony that  he  was  a  practicing  attorney  at  Hudson;  that  he 
had  known  respondent  for  fifteen  years  or  more,  but  had  never 
been  engaged  by  him  in  any  professional  capacity.  He  testi- 
fied that  he  Ijad  a  conversation  with  respondent;  that  respond- 
ent did  not  ask  him  professionally  about  his  legal  riglits  in 
connection  wir,h  that  statement;  that  ho  at  no  time  told  him 
in  any  shape  that  ho  wanted  to  employ  him;  that  in  this 
conversation  a  statement  was  made  to  him  by  respondent, and 
certain  questions  asked  with  regard  to  it,  and  upon  which  facts 
he  gave  him  an  opinion,  but  respondent  gave  no  intimation 
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tliat  he  wanted  his  assistance  at  all.  The  counsel  for  respond- 
ent objected  to  the  witness  stating  the  conversation,  on  the 
ground  that  it  was  privileged.  The  objection  was  overruled, 
after  counsel  for  the  people  stating  to  the  court  what  he  ex- 
pected to  prove  by  the  witness;  and  the  witness,  after  fixing 
the  date  of  the  occurrence  as  December,  1870,  testified  as  fol- 
lows: 

"  I  cannot  give  the  exact  language,  but  I  can  give  the  sub- 
stance of  i^,  and  I  tliink  nearly  the  language.  He  came  into 
my  office  and  said,  '  Squire,  I  want  to  talk  to  you.'  I  stepped 
from  the  desk  where  1  was  writing,  and  we  stepped  into  the 
back  room,  and  he  took  a  chair  and  sat  down  in  front  of  me, 
and  I  said,  'Charlie,  what  is  it?'  He  said:  'Some  years  ago 
my  wife  and  I  bought  forty  acres  of  land  up  there  and  took 
the  title  in  her  name.  1  j)aid  all,  or  nearly  all,  that  has  been 
paid  on  it.  There  was  an  agreement  between  her  and  me 
when  certain  family  matters  w-ere  arranged  she  should  deed 
the  property  to  me.  She  is  now  dead.  The  deed  never  has 
been  made,  and  I  have  not  a  scratch  of  a  pen  to  show  for  it. 
Now,  can  1  liave  a  deed  made  out  of  the  piece  of  land  from 
her  to  ine  and  put  on  record? "  I  replied,  '  No,  sir.'  lie  said, 
'Why?'  I  replied:  ' Because  it  would  bo  forgery.'  lie  said: 
'  How  forgery  ? '  I  replied :  '  Because  you  change  the  channel 
of  the  title  in  it.  It  now  goes  by  her  heirs,  and  you  would 
change  it  to  yours.  Besides,  if  some  one  should  write  her 
name  on  tlie  deed  and  she  is  not  here  to  acknowledge  it ' — 
He  replied:  '  Yes;  but  deeds  are  often  made  and  not  acknowl- 
edged for  a  long  time  afterwards.'  '  I  am  aware  of  that,  Char- 
lie,' I  replied, '  but  the  law  requires  tlie  olficer  to  put  the  exact 
date  of  the  acknowledgment  on  the  instrument,  and  unless  it 
purports  to  be  acknowledged  prior  to  her  death,  it  would  not 
be  good  for  anything  on  its  face.'  And  I  said  further  that 
'  there  is  not  any  man  in  the  world  that  can  touch  that  deed  with 
anything  like  safety.'  After  I  said  that  I  walked  out  of  the 
room  and  he  followed  me.  lie  walked  down  to  the  door  and 
I  stepi)ed  around  'jehind  my  table,  and  I  faced  him.  He  said 
to  me, ' St|uire,  then  you  think  it  can't  be  done?'  I  replied, 
'Cliarlie,  1  know  it  can't  be  done."  And  he  went  awav.  That 
is  the  substance  of  the  conversation  between  him  and  mo, 
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about  as  it  occurred.    I  have  had  no  conversation  with  Lira 
since  about  it." 

The  counsel  for  respondent  then  moved  to  strike  out  the 
testimony,  on  the  ground  that  it  was  privileged,  which  motion 
the  court  overruled.     The  counsel  insists  that  this  was  error, 
and  in  support  they  cite  us  to  Ahlemmn  v.  People,  4  Midi.,  414- 
422;  Hamilton  v.  People,  21)  Mich.,  173,  and  Passmore  v.  Pass- 
more.  50  Mich.,  626.  These  cases  lay  down  the  rule,  everywhere 
recognized,  that  the  privilege  is  the  privilege  of  the  client,  and 
not  of  the  attorney,  and  may  be  waived  by  him.    But  there 
are  exceptions  to  the  general  rule,  based  upon  public  policy 
and  public  security.    Professional  communications  are  not 
privileged  when  such  communications  are  for  an  unlawful  pur- 
pose, having  for  their  object  the  commission  of  a  crime.  They 
then  partake  of  the  nature  of  a  conspiracy,  or  attempted  con- 
spiracy, and  it  is  not  only  lawful  to  divulge  such  communica- 
tions, but  under  certain  circumstances  it  migiit  become  the 
duty  of  the  attorney  to  do  so.    The  interests  of  public  justice 
require  that  no  such  sliield  from  merited  exposure  shall  be  in- 
terposed to  protect  a  person  who  takes  counsel  how  he  can 
safely  commit  a  crime.    The  relation  of  attorney  and  client 
cannot  exist  for  the  purpose  of  counsel  in  concocting  crimes. 
The  privilege  does  not  exist  in  such  cases.     1  Gilb.  Ev.,  277; 
Greenougk  v.  Gaskell,  1  Mylne  &  K.,  08;  Covoneij  v.  lannahiU, 
1  Hill  (N.  Y.),  33;  Bank  of  Utlca  v.  Mersereau,  3  Barb.  Ch., 
528;  People  v.  BlaMey,  4  Parker,  Crim.  E.,  ITG;  1  Whan. 
Crim.  Law,  §  773;  Roscoo,  Crim.  Ev.,  150. 

Defendant's  counsel  claims  that  it  was  error  to  exclude  the 
testimon}'^  of  Seton  Fhnt  as  to  Maple's  deed.  The  defense  as- 
serted that  the  deed  in  question  was  the  genuine  deed  of 
Eleanor  Van  Alstine,  and  counsel  for  resjjondent  produced  a 
witness  who  testiued  that  she  was  present  at  Van  Alstiuo's  in 
May,  1870,  and  was  engaged  in  making  a  dress  for  Eleanor; 
that  respondents  Potter  and  Cleveland  came  to  Van  Alstine'son 
that  occasion,  and  some  papers  were  drawn  and  were  executed 
by  respondent  and  Eleanor,  and  she  was  requested  to  sign  her 
name  as  a  witness,  which  she  did.  A  deed  was  shown  her 
from  Charles  Van  Alstine  and  Eleanor  Van  Alstine  torcsjwnd- 
ent  Cleveland  of  a  parcel  of  land,  which  sho  ideutilied  as  the 
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one  she  witnessed.  She  also  testified  that,  shortly  after,  El- 
eanor Vjin  Alstine  was  requested  to  como  from  the  room 
where  Eleanor  and  she  were  and  sign  a  deed ;  that  the  door 
was  open,  and  she  saw  her  take  up  the  pen  and  write;  that  she 
asked  her  when  she  returned  to  the  room  v'hut  paper  it  was, 
and  she  told  her  that  it  was  a  deed  of  her  forty  acres  to  Charles ; 
that  they  had  arranged  it  so  that  whichever  should  die  firet  the 
other  should  have  the  property  belonging  to  the  other;  that 
after  Potter  and  Cleveland  went  away,  she  saw  respondent  and 
Eleanor  comparing  this  paper  she  had  signed  with  a  deed  they 
had  of  Walters;  that  a  short  time  before  Eleanor  died,  and 
(luring  her  last  sickness,  she  gave  this  deed  to  witness,  with  in- 
struction that,  in  case  of  her  death,  she  should  deliver  it  to 
Charles,  but,  if  she  got  well,  to  return  it  to  her ;  and  she  identi- 
fied the  deed  in  question  as  the  one  so  handed  to  her.  This  deed 
from  resj)ondent  and  Eleanor  to  Cleveland  was  produced  and 
read  in  evidence,  and  it  was  claimed  that  before  the  deed  was 
executed  to  Cleveland,  Van  Alstine  had  agreed  to  convey  the 
same  land  to  one  Maple,  and  did  actually  execute  the  deed,  but 
that  the  trade  fell  through ;  and  the  witness  Flint  was  interro- 
gated as  to  the  execution  of  this  prior  deed.  The  testimony 
was  rightfully  excluded,  as  was  that  of  Swartwout  with  regard 
to  Cleveland's  possession  of  this  land,  and  other  testimony  con- 
cerning the  Cleveland  deed.  It  was  all  foreign  to  the  inquiry 
respecting  the  genuineness  of  the  deed  from  Eleanor  to  respond- 
ent, and  could  have  no  bearing  upon  the  truth  or  falsity  of  the 
latter  instrument.  It  would  not  have  been  error  to  have  ex- 
cluded all  evidence  of  the  deed  to  Cleveland.  Vinton  v.  Peck, 
U  Mich.,  287. 

Witnesses  were  permitted  to  testify  that  the  signature  of 
Eleanor  Van  Alstine  to  the  deed  from  Charles  and  Eleanor  to 
Cleveland  was  in  the  handwriting  of  respondent.  This  is 
claimed  as  error.  This  testimony  came  into  the  case  in  this 
way:  The  respondent  had  introduced  both  the  deed  from 
Charles  and  Eleanor  Van  Alstine  to  Cleveland  and  from 
Eleanor  Van  Alstine  to  respondent,  in  evidence  as  genuine 
papers.  The  public  prosecutor  then  called  the  attention  of 
witnesses  to  the  signatures  of  these  deeds,  and  inquiry  was 
made  whether  these  signatures  were  all  written  by  the  same 
person;  also,  whether  they  were  not  all  in  the  handwriting  of 
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respondent;  also,  whether  they  were  in  the  handwriting  of  a 
woman. 

I  do  not  think  any  error  was  committed  in  admitting  the  tes- 
timony under  the  circumstances  in  which  the  questions  arose. 
The  circumstances  were  peculiar.  The  deed  chiimed  to  be 
forged  was  sliown  to  be  in  the  possession  or  under  the  control 
of  the  respondent.  He  had  been  notilied  to  produce  it.  He 
chose  not  to  do  so  until  ho  came  to  the  introduction  of  testi- 
mony in  his  defense.  The  people,  in  the  meantime,  were 
compelled  to  rely  upon  secondary  evidence  to  sustain  the  pros- 
ecution. The  person  whose  name  it  was  claimed  was  for  ed 
Avas  dead.  Tlie  people  had  made  as  full  proof  as  they  cuuL:  do 
under  the  circumstances,  and  after  the  deed  had  been  produced 
by  respondent  witli  a  claim  of  its  genuineness,  the  only  way 
they  could  attack  it  was  by  testimony  going  to  show  that  the 
signature  was  not  that  of  Eleanor  Van  Alstine,  and  I  think  the 
testimony  was  legitimate  and  proper  for  that  purpose.  Neither 
do  I  think  it  tended  to  rebut  the  testimony  of  Loury  (a  witness 
for  the  prosecution)  as  to  admissions  or  statements  made  by  the 
respondent,  that  he  had  no  deed  of  the  premises  from  Eleanor, 
to  show  by  another  witness  that  on  another  occasion  he  claimed 
to  have  a  deed. 

Witnesses  were  permitted  to  testify  that,  at  the  time  of  the 
appraisal  of  the  property  belonging  to  the  estate  of  Eleanor 
Pelton,  the  land  in  question  was  entered  upon  the  inventory  as 
the  land  of  the  deceased,  and  was  talked  of  as  her  property  in 
the  presence  of  respondent,  and  he  made  no  claim  thereto. 
This  testimony  was  relevant.  How  much  weight  it  might 
eventually  be  entitled  to  would  doubtless  depend  upon  its  rela- 
tion to  other  testimony  in  the  case.  One  of  the  persons  then 
present  testified  that  the  respondent  claimed  to  him  that  some 
$400  of  his  money  had  gone  into  the  purchase  of  the  lanil,  and 
made  some  inquiry  as  to  whether  he  could  present  it  as  a  claim 
against  the  estate.  Complaint  is  made  that  the  prosecutor 
claimed  that  the  deed  from  Charles  and  Eleanor  Van  Alstine 
was  also  forged.  I  think  the  course  pursued  was  justified  by 
the  case  of  Perkins  v.  Pvople.,  27  Mich.,  386. 

The  respondent's  counsel  proposed  to  swear  as  witnesses 
Charles  A.  Parker  and  Edward  Cleveland,  who  were  jointly 
informed  against,  and  who  had  not  yet  been  tried,  acquitted  or 


THE  PEOPLE  V.  VAN  ALSTINE. 


383 


of  a 


(liscliarged.  The  prosecuting  attorney  objected  to  their  being 
sworn,  for  the  reason  that  they  were  charged  under  the  same 
information,  and  neither  had  been  acquitted  or  discharged  or 
convicted  under  that  charge.  The  court  sustained  the  objec- 
tion. No  question  is  made  that  they  were  not  competent  wit- 
nesses at  the  common  law ;  but  it  is  claimed  hero,  but  not  in 
the  court  below,  that  they  are  competent  under  section  7544, 
Howell's  Statutes.  Section  7544  of.  Howell's  Statutes  provides 
"that  no  person  shall  be  disqualifled  as  a  witness  in  any  crim- 
inal case  or  proceeding  by  reason  of  his  interest  in  the  event  of 
the  same  as  a  party  or  otherwise.  .  .  .  Provided,  however, 
that  a  defendant  in  any  criminal  case  or  proceeding  shall  only 
at  his  own  request  be  deemed  a  competent  witness."  The  ob- 
jection made  was  aimed  at  their  common-law  disability.  The 
statute  has  removed  this  disability  only  in  certain  cases  men- 
tioned in  the  proviso  of  the  statute.  Where  parties  are  jointly 
indicted  or  informed  against,  and  one  chooses  a  separate  trial, 
lie  cannot  force  a  co-respondent  to  testify  without  his  consent 
or  request.  No  offer  or  suggestion  was  made  in  this  case  that 
the  witnesses  were  competent  under  the  statute,  or  had  con- 
sented or  requested  to  be  witnesses.  The  court  was  not  in  any 
manner  informed  that  the  witnesses  were  qualified  by  having 
made  tlie  request.  Such  request  should  be  made  to  the  court, 
otherwise  it  is  the  duty  of  the  court  to  protect  them  in  the  priv- 
ilege wliich  the  law  accords  to  them  of  not  being  obliged  to 
(uminate  themselves.  The  request  must  proceed  from  the  party 
charged.  No  one  has  the  right  to  asl<  them  to  be  sworn  and 
put  them,  upon  their  refusal.  The  impropriety  of  such  course  is 
apparent,  and  no  request  can  be  implied,  in  the  absence  of  one 
appearing  upon  the  record.  These  parties  were  not  ui)on  trial 
in  this  case,  and  consequently  were  not  represented  there  by 
attorneys.  Had  they  been  upon  trial,  and  their  attorney  had 
offered  them  as  witnesses,  it  might  have  been  considered  as  a 
request  made  by  them.  The  objection  was  rightly  overruled. 
Numerous  requests  to  charge,  and  exceptions  to  the  charge 
as  given,  were  made.  I  have  carefully  considered  all  of  them, 
and  while  I  can  see  that  some  parts,  isolated  from  the  context, 
or  selected  out  of  the  charge  as  given,  would  be  error,  yet  when 
the  whole  is  taken  together,  the  law,  as  applicable  to  the  facts, 
is  correctly  given.     Objection  was  made  to  the  reception  of 
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photographic  copies  of  that  portion  of  the  deed  which  em- 
braced the  signature  of  the  grantor,  and  of  comparisons  of 
handwritings  instituted  therewith.  These  were  introihicod  be- 
fore the  original  Avas  put  into  the  case,  and  we  do  not  feel 
called  upon  to  pass  upon  the  correctness  of  the  rulings  made  in 
reference  tliereto,  as  they  become  unimportant  after  the  intro- 
duction of  the  original  in  evidence. 

The  exceptions  are  overruled,  and  the  court  below  is  advised 
to  proceed  to  judgment. 

(The  other  justices  concurred.) 

Note. —  Joinder  of  offenses, —  In  People  v.  Sweeny,  55  Mich. ,  580,  it  is  held 
that  an  "assault  witli  intent  to  murder,"  and  an  "assault  with  intent  to  do 
great  bodily  harm,  less  than  the  crime  of  murder,"  may  be  joined  in  the 
same  information  in  different  counts.  When  distinct  offenses  are  charged 
in  different  counts,  but  are  committed  by  the  same  acts  at  the  same  time. 
and  the  same  testimony  must  necessarily  bo  relied  upon  for  conviction,  the 
prisoner  cannot  be  confounded  in  making  his  defense,  and  the  people  ouglit 
not  to  be  compelleil  to  elect  between  the  counts.  See  Com.  v.  Miller,  5  Am. 
Cr.  R.,  299;  also,  State  v.  Shaffer,  4  Am.  Cr.  R.,  83.  As  to  when  communi- 
cations to  counsel  are  not  privileged,  see  The  Queen  v.  Cox  and  liailton,  5 
Aui.  Cr.  R.,  140,  where  the  matter  is  elaborately  discussed.- 


State  v.  Willis,  Jb. 
(78 Me..  70.) 
Gaublino:  Indictment  —  Name  of  prosecutor — Setting  out  lottery  ticket, 

1.  Qui  TAM  ACTION  —  Pleading. —  It  is  not  necessary  that  an  indictment 

for  the  recovery  of  a  penalty  shall  disclose  the  name  of  the  prosecutor, 
even  though  ho  is  to  share  such  penalty. 

2.  Gambling  —  Lottery  —  Indictment.—  A  count  in  an  indictment  wliich 

alleges  that  the  resp<mdent  was  engaged  in  "  a  lottery,  sclmnio  or  de- 
vice of  chance"  is  not  bad  for  duplicity,  nor  is  it  bad  for  the  same 
reason  if  it  alleges  that  the  respondent  "  was  concerned  in  a  lottery  by 
printing  and  circulating  an  advertisement  of  it,  and  also  in  other 
ways."  • 

3.  Advertising  lottery. —  A  count  alleging  that  the  respondent  caused  a 

lottery  advertisement  to  be  inserted  in  a  paper  published  out  of  the 
state,  and  circulated  within  the  state,  is  bad  unless  it  also  alleges  that 
the  respondent  had  something  to  do  with  such  circulation. 

'  See  note. 
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4,  Sellixo  lottery  ticket. —  An  indictment  for  being  unlawfully  con- 

cerned in  a  lottery  "  by  selling  to  one  II.  M.  one  ticket "  is  good  in  that 
respect,  the  words  "  then  and  there  "  selling  being  immaterial  in  the 
class  of  inferior  cases  to  which  that  offense  belongs. 

5.  Same  — Setiino  out  ticket  in  indictment.— A  lottery  ticket  may  be 

set  out  in  an  indictment  by  copy,  and  if  it  does  not  appear  on  its  face 
to  be  a  ticket,  it  may  bo  alleged  and  proved  as  such. 

On  exception  from  the  Superior  Court. 

W.  T.  ITaines,  county  attorney,  for  the  state. 
//.  31.  Heath,  for  defendant. 

Petkrs,  C.  J.  Tlie  defendant  demurs  to  an  indictment 
which  iillegcs  against  him  participation  in  a  lottery  nuisance. 
It  is  objected  that  it  is  not  stated  either  in  or  upon  the  indict- 
ment wlio  the  prosecutor  is.  The  hiw  apportions  tlio  penalty 
between  the  prosecutor  and  the  town  where  the  offense  is  com- 
mitted. If  the  law  was  ever  critical  enou<^h  to  destroy  an  in- 
dictment because  it  did  not  disclose  the  name  of  the  prosecutor 
or  informer,  when  such  an  averment  requires  no  proof,  and  has 
nothing  to  do  with  Ihe  guilt  or  innocence  of  the  person  prose- 
cuted, it  was  intended  by  the  decision  in  State  v.  Stnith,  Gl  Me., 
423,  to  dispense  with  such  useless  technicality. 

It  is  contended  that  each  count  is  ill  for  duplicity,  because 
the  allegation  is  that  the  defendant  wasen2aged  in  "a lottery, 
scheme,  or  device  of  chance."  There  is  no  contradiction  in  the 
terms.  Tlicy  are  descriptive  of  only  one  thing  —  the  pleader 
trying  to  describe  the  offense  by  as  ai)t  a  word  as  possible. 
The  word  "  lottery  "  has  no  technical  meaning.  A  lottery  is 
nothing  more  nor  less  than  a  scheme  or  device  of  chance.  Peo- 
ple V.  Noelke,  94  N.  Y.,  137. 

The  indictment  avers  that  the  defendant  was  concerned  in  a 
lottery  by  printing,  publishing  and  circulating  an  advertise- 
ment of  it,  and  also  in  other  ways.  It  is  argued  that  this  is  ill 
for  duplicity.  The  argument  is  based  upon  a  misconcei)tionof 
the  design  and  scope  of  the  law  against  lotteries.  The  statute 
(R.  S.,  ch.  128,  §  13)  does  not  establish  numerous  independent 
offenses  —  it  establishes  but  one  offense.  It  declares  "  ever}'  lot- 
tery, scheme  or  device  of  chance"  to  be  a  nuisance.  The 
offense  to  be  alleged  and  proved  is  nuisance.  The  statute  par- 
ticularizes some  of  the  modes  in  which  the  offense  may  be 
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committed,  and  also  declares  generally  that  whoever  aids  in  a 
lottery,  or  is  connected  therewith,  shall  be  punished.  It  is  but 
one  offense,  and  the  same  punishment,  no  matter  in  what  form 
the  guilty  participation  consists.  There  are  not  as  many  dis- 
tinct offenses  as  there  may  be  forms  of  the  olTenso.  Tlie  in- 
dictment describes  the  means  by  which  the  defendant's  guilt 
may  be  proved.  The  same  rule  applies  as  in  indictments  for 
liquor  nuisances.  State  v.  Lang,  QZ  Me.,  215;  Coin.  v.  Ilarm^ 
1 3  Allen,  at  paj^e  539. 

The  indictment  gives  the  nature  of  the  scheme  by  setting  or.t 
the  advertisement  by  copy  —  by  allowing  it  to  speak  for  itself. 
This  mode  of  pleading  is  not  unusual;  but  it  is  denied  by  coun- 
sel that  the  paj)er  indicates  a  game  of  chance.  It  is  contended 
that  the  word  "  chance  "  in  the  paper  means  "  opportnnity." 
We  do  not  concur  in  this  interpretation.  It  is  conceded  that 
the  careless  reader  might  see  in  the  advertisement  a  game  of 
chance,  but  that  would  be  so  only  because  the  meaning  is  there 
to  be  seen.  In  such  case  the  reader  gets  the  author's  real 
meaning,  which  must  be  the  same  for  all  persons.  However 
disguised  by  indirect  or  deceptive  expression,  the  paper,  as  a 
whole,  discloses  a  lottery.  If  it  were  not  so  readers  would  not 
become  buyers.  It  informs  its  patrons  that  every  sub>criber  is 
sure  to  got  a  present,  and  the  presents  are  of  various  values. 
Assurance  is  given  that  the  presents  will  be  "awarded  fairly." 
How  can  presents  of  unequal  value  be  fairly  awarded  unless  by 
some  lot  or  chance  ?  A  purchaser  or  subscriber  receives  for  his 
money  "a  numbered  receipt."  What  can  be  the  purpose  of 
numbers  if  all  numbers  are  favored  alike?  Each  number  will 
take  "a  prize,"  and  has  "a  chance  to  win"  a  very  valuable 
one.  Of  course  all  cannot  win  the  highest  prize  or  present.  It 
is  not  an  opportunity  to  win,  so  much  as  it  is  an  opportunity  for 
a  chance  to  win.  It  is  not  any  easy  thing  for  a  notice  to  have 
the  effect  of  advertising  vice  to  one  and  virtue  to  another. 

The  first  count  in  the  indictment  may  not  be  good.  It  al- 
leges defendant's  complicity'  in  the  nuisance  to  ctmsist  of  a  no- 
tice inserted  in  a  newspaper  published  in  New  York.  It  charges 
that  the  newspaper  was  circulated  in  Augusta,  but  it  is  not  said 
when  or  by  whom,  or  whether  the  defendant  had  any  knowl- 
edge of  that  fact  or  not.     See  State  v.  Paul,  69  Me.,  215. 

The  remainino:  counts  are  sufficient.    The  most  of  an  ob- 
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jection  is  that  tlio  words  "  then  and  thero  "'arc  not  employed 
in  them.  The  use  of  the  phrase  would  liavo  raalo  the  declara- 
tion more  finished.  The  second  count  ohar<^cs  tbf.t  the  defend- 
ant, at  Augusta,  on  a  day  named,  was  unlawfully  concerned 
in  a  lottery  (described),  "  by  selling  to  one  Harry  May  one 
ticket,"  and  so  on.  It  is  contended  that,  to  be  correct,  it 
should  read  "  by  then  and  there  selling  "  the  ticket  described. 
In  a  capital  case  the  omission  would  ])robably  bo  considered 
fatal,  liut  the  rule  requiring  time  and  place  to  be  repeated  to 
the  traversable  averments  is  not  so  much  regarded  in  indict- 
ments for  inferior  offenses  as  in  cases  where  the  life  of  the  pris- 
oner is  in  danger.  1  Eish.  St.  Proc,  §  413,  and  cases.  The 
sense  here  is  by  no  means  uncertain.  There  would  be  more 
{rround  for  the  objection  if  a  series  of  distinct  overt  acts  were 
alleged,  all  essential  to  the  commission  of  the  offense.  Com.  v. 
Dohertij,  10  Cush.,  52.  The  words  "then  and  there"  need  not 
be  repeated  to  an  averment  which  merely'  declares  a  legal  con- 
clusion. The  averment  of  being  concerned  in  a  lottery  was  of 
that  nature,  although  preceding  other  allegations,  the  potent 
fact  being  the  sale  of  a  ticket.  (Join  v.  Sullivan,  G  Gray,  477; 
Com.  V.  Langley,  14  Gray,  21. 

In  the  last  counts  the  ticket  is  set  out  in  its  own  words.  It 
may  not  on  its  face  appear  to  be  a  ticket.  Still  it  may  be 
proved  to  be  such.  It  is  averred  that  it  is  a  ticket.  The  ad- 
vertisement proves  it.     State  v.  Ochaner,  9  Mo.  App.,  216. 

Demurrer  sustained  as  to  first  count  only. 

Walton,  Danfokth,  Libbey,  Emekv,  and  Foster,  JJ.,  con- 
curred. 

Note.—  In  Com,  v.  Hogarty  and  others,  141  Mass. ,  106,  tlie  defendants 
were  indicted  under  the  statute  for  "  being  present  at  a  gambling  game," 
and  tlie  evidence  tended  to  show  they  were  engaged  in  playing  a  gambling 
game.  Held,  that  they  were  also  "  present "  and  that  the  indictment  was 
not  defective. 
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The  State  v.  "Winebhenneb. 

Same  v.  McMahon. 

Same  v.  Bickcher. 

Same  v.  Kuburo. 

(07  la.,  230.) 

Grand  jury:  Term  of  court  —  Indictment  —  DupHcitfj. 

1.  Grand  jury— Indictment— Term  of  court.— A  Rrnnd  jury  legally 

drawn  and  Buniinoned  for  the  year  of  1884,  on  January  7,  188.'),  found 
an  indictment  against  defendant ;  tlio  term  of  court  at  which  the  indict- 
ment was  found  commencing  on  December  8,  1884,  and,  ho  fur  as  the 
record  showed,  not  having  terminated.  Held,  on  motion  in  arrest  of 
judgment,  that  the  indictment  was  valid.' 

2.  Indictment  —  Duplicity.- An  indictment   charging   defendant  with 

keei)ing  a  jiliicc  for  the  unlawful  sale  of  liquor,  and  allowing  gambling 
and  drunkenness  tiierein,  and  of  selling  liquor  therein  to  minors, 
habitual  druidiardH,  and  intoxicated  jiersons,  to  the  disturbance  of 
others  and  contrary  to  law,  is  not  bad  for  duplicity. 

Appeals  from  MarsljiiU  District  Court. 

Iiidictments  cliar^in*^  the  defendants  as  follows:  "The 
grand  jury  of  the  county  of  Marshall,  in  the  name  and  by  the 
authority  of  the  state  of  Iowa,  accuse  John  C.  Wincbrenuer  of 
the  crime  of  nuisance,  committed  as  follows:  The  said  John 
C.  Winebrenncr,  on  the  4th  day  of  July,  18S+,  and  on  divers 
other  days  prior  to  the  linding  of  this  indictment,  and  since 
said  day,  in  a  building  owned  by  Albert  Sharp,  on  the  south 
one  hundred  feet  of  the  east  one-third  of  lot  7  and  block  9, 
in  the  town  of  Marshall,  in  the  county  aforesaid,  wrongfully 
and  unlawfully  did  erect,  continue,  and  use  a  certain  building 
and  place  commonly  known  as  a  'saloon,'  in  which  said  build- 
ing and  place  the  said  John  C.  Winebrenner  did  keep  intoxi- 
cating liquors,  to  wit,  whisky,  rum,  gin,  brandy,  ale,  beer,  wine, 
alcohol,  bitter.s,  and  mixed  drinks,  with  intent  then  and  there 
to  sell  the  same  in  said  building  and  place  in  violation  of  law; 
and  at  said  time  and  place,  and  in  said  building,  the  said  de- 
fendant did  habitually  and  repeatedly  keep  and  sell,  in  the  state 
of  Iowa,  beer  and  other  intoxicating  liquors  contrary  to  law; 
and  at  said  time  and  place,  and  in  said  building,  the  said  de- 
fendant did  allow  and  permit  gambling,  fighting,  drunkenness 
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and  other  broaches  of  the  peace,  and  the  same  were  then  and 
there  carried  on  by  and  with  the  consent  of  the  defendant,  to 
the  disturbance  of  others;  and  said  defendant,  in  said  building 
(ind  place,  at  said  time,  did  habitually  and  rejieatedly  soil  ale, 
beer,  wine  and  intoxicating  liquors  to  minors  and  intoxicated 
persons,  and  to  those  in  tlio  habit  of  becoming  intoxicated,  to 
the  disturbance  of  others  and  contrary  to  law."  The  defend- 
ants severally  pleaded  guilty,  and  filed  a  motion  in  arrest  of 
judgment,  which  was  overruled,  and  judgment  being  rendered, 
Ihey  severally  appeal. 

Parhr  t&  Childs,  for  appellants. 

A.  J.  Baher,  attorney-general,  for  the  state. 

Sekveus,  J.  1.  The  record  in  the  foregoing  cases  and  the 
(jucstions  to  bo  determined  are  precisely  the  same,  and  there- 
fore but  a  single  opinion  is  required.  The  first  ground  in  the 
motion  in  arrest  of  judgment  is  that  the  indictment  was  found 
on  the  7th  day  of  January,  1885,  by  a  grand  jury  drawn, 
selected  and  summoned  for  the  year  1884.  The  term  of  court 
at  which  the  indictment  was  found  commenced  on  the  8th  day 
of  December,  1884,  and  as  the  record  fails  to  show  anything  to 
the  contrary,  it  must  be  assumed  the  term  continued  until 
the  finding  of  the  indictment.  The  statute  provides  that 
a  list  consisting  of  seventy-five  persons  shall  annually  be 
made,  from  which  to  select  grand  jurors  for  the  year,  com- 
mencing on  the  1st  day  of  January.  The  grand  jurors  shall 
be  selected  for  the  first  term  in  the  j'ear  at  which  jurors  are 
required,  commencing  next  after  the  1st  day  of  January  in 
each  year,  and  shall  serve  for  one  year.    Code,  §§  234,  239. 

The  grand  jury  in  the  case  at  bar,  when  impaneled,  was  a 
legally  constituted  body.  Now,  does  it  cease  to  be  such  before 
the  adjournment  of  the  term?  If  so,  there  must  be  a  statute 
which  in  terms  so  declares,  because  in  contemplation  of  law  the 
whole  term  is  considered  as  but  one  day.  2  Bouv.  Law  Diet., 
787.  The  statute  in  terms  provides  that  the  grand  jurora  shall 
be  selected  for  the  first  terra  in  the  year  at  which  jurors  are 
required,  commencing  next  after  the  1st  day  of  January  in 
each  year.  The  jurors  so  selected  cannot  act  as  such  until 
that  time  or  term.  They  serve  for  one  year,  or  until  the  cor- 
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responding  term  in  the  succeeding  year.  Owing  to  a  change 
in  the  statute,  State  v.  Delong,  12  Iowa,  453,  is  no  longer  ap- 
plicable. 

2.  The  next  ground  urged  in  arrest  of  judgment  is  that  two 
offenses  are  charged  therein.  The  indictment  is  substantially 
the  same  as  in  State  v.  Dean,  44  Iowa,  64S,  and  following  tbat 
case  we  hold  that  the  indictment  in  this  case  is  not  bad  for 
duplicity. 

Affirmed. 

NOTK  — Grand  jury.— In  De  Olles  v.  The  State,  20  Tex,  Ct.  App.,  145,  it 
is  held:  If  an  indictment  recites  upon  its  face  tliat  it  was  presented  in  the 
district  court  of  the  proper  county  and  state,  by  the  grand  jurors  of  said 
county,  duly  elected,  impaneled,  sworn  and  charged  as  such,  the  presump- 
tion obtains  that  it  was  presented  by  a  legal  grand  jury  of  the  proper  county, 
and  to  i)revail  against  such  presumption  it  devolves  upon  the  defenso,  in  its 
motion  to  set  aside  the  indictment,  to  satisfactorily  show  that,  in  fact,  the 
indictment  was  not  the  act  of  a  legal  grand  jury  of  the  county;  and  to  do 
this,  it  is  not  sufficient  to  show  merely  that  there  is  no  entry  upon  tiie  min- 
utes of  the  court  formally  reciting  the  organization  of  the  grand  jury. 

Indictment  is  not  vitiated  by  the  omission  to  enter  upon  the  minutes  of 
the  court  the  organization  of  the  grand  jury  wliicli  presented  it,  although 
correct  practice  requires  the  entry  of  sucli  proceeding. 

Before  the  trial  was  entered  upon  in  this  case,  the  trial  court,  u[)on  the 
motion  of  the  district  attorney,  caused  to  be  entered  upon  the  minutes  nunc 
pro  tunc,  the  proper  entry  showing  the  organization  of  the  grand  jury  which 
presented  the  indictment,  and  that  tlie  said  grand  jury  was  the  legal  and 
duly  qualified  grand  jury  of  the  proper  county.    Held  correct. 


I. 
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People  v.  Gustin. 

(57  Mich.,  407.) 

House  of  ill  fame:  Disorderly  imrsons— Repeal  of  statute. 

Howell's  Statutes  of  Michigan,  section  9286,  prescribing  the  punishment  of 
a  person  keeping  a  house  of  ill  fame,  is  not  rc])ealed  by  act  13G  of  the 
public  acts  of  1883,  relating  to  disorderly  persons.* 

Error  to  St.  Clair. 

Moses  Taggart,  attorney-general,  for  the  people. 
John  H.  MitcJiell,  for  respondent. 

'  See  nottf. 
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CooLKT,  C.  J.  The  information  on  which  the  respondent 
was  convicted  cliarged  that  on  the  1st  day  of  November,  in 
the  year  1884.  at  the  township  of  Port  Huron,  in  said  St.  Clair 
county,  and  on  divers  other  days  and  times  between  that  day 
and  tlie  1st  day  of  March,  1885,  at  the  township  aforesaid, 
he  did  unlawfully  keep  and  maintain  a  certain  house  of  ill 
fame,  resorted  to  for  the  purposes  of  prostitution  and  lewd- 
ness, contrary  to  the  form  of  the  statute,  etc.  The  judgment 
upon  this  conviction  was  that  the  respondent  be  confined  in 
the  house  of  correction  at  Ionia  for  a  period  of  nine  months. 
Tlio  statute  under  which  the  conviction  took  place  is  the  fol- 
lowing: "Every  person  who  shall  keep  a  house  of  ill  fame,  re- 
sorted to  for  the  purpose  of  prostitution  or  lewdness,  shall  be 
punished  by  imprisonment  in  the  county  jail  not  more  than 
one  year,  or  by  fine  not  exceeding  $300."  R.  S.  1S4G,  ch.  158, 
§  lo";  How.  St.,  §  9286. 

The  respondent  contends  that  this  statute  was  repealed  by 
implication  in  the  passage  of  act  136  of  1S83  (Pub.  Acts,  p.  141), 
the  iirst  section  of  which  enumerates  the  classes  of  persons 
who  are  to  lie  deemed  disorderly  persons,  and  specifies,  among 
others,  "all  common  prostitutes;  all  keepers  of  bawdy-houses 
or  houses  for  the  resort  of  prostitutes;  all  drunkards,  tipplers," 
etc.  The  second  section  prescribes  the  punishment  on  convic- 
tion of  being  a  disorderly  person,  which  on  a  first  conviction  is 
not  to  exceed  $50  fine,  with  costs  of  prosecution,  or  three 
months'  imprisonment.  This,  it  is  said,  covers  the  ground  of 
the  other  statuLe,  and,  being  subsequent  in  time,  necessarily 
repeals  it.  Repeals  by  implication  are  not  favored.  Brown  v. 
McCormich,  28  Mich.,  215;  Breitnng  v.  Lindaner,  37  Mich., 
217;  Gordon  v.  People,  44  Mich.,  485;  Patrick  Rijan^s  Case,  ^5 
Mich.,  173.  The  question  of  repeal  is  largely  one  of  intent, 
and  if  the  two  statutes  can  stand  and  both  have  efifect,  they 
must  be  allowed  to  do  so. 

No  words  are  made  use  of  in  the  act  of  1883  expressive  of 
an  intent  to  repeal  the  statute  first  above  recited.  The  pur- 
pqse  to  repeal,  if  it  existed,  must  therefore  be  found  in  the  fact 
that  it  seems  to  provide  for  the  punishment  of  the  same  crim- 
inal conduct.  It  will  be  seen,  however,  that  the  offenses  pun- 
ished under  the  two  statutes  are,  in  designation  at  least, 
different,  the  one  being  the  offense  of  being  keeper  of  a  house 
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of  ill  fame,  and  the  other  the  offense  of  being  a  disordorly  per- 
son. It  may  be  plausibly  suggested  that  it  was  intend(;(l  that 
the  same  conduct  might,  at  the  discretion  of  the  proseciitinf 
officer,  be  punished  under  either  designation,  as  the  case  sliould 
seem  to  require.  The  same  statute  also  enumerated  amonf 
disorderly  persons  "all  persons  knowingly  selling  or  giving  in- 
toxicating liquors  to  drunkards  or  tipplers  or  other  disorderly 
persons,"  though  it  seems  highly  improbable  that  it  was  in- 
tended to  repeal  other  legislation  on  that  subject. 

On  the  question  whether  one  statute  was  intended  to  be  left 
unaffected  by  another,  it  is  sometimes  well  to  examine  the  his- 
tory of  legislation  on  the  subject  or  subjects  to  which  they 
refer.  In  this  case  it  will  be  found  particularly  useful.  The 
statute  above  recited,  for  the  punishment  of  keepers  of  houses 
of  ill  fame,  first  appears  as  part  of  the  Eovision  of  183S,  ]).  047. 
and  has  been  continued  in  force  from  that  time  to  the  present 
without  any  alteration  whatever.  But  the  Revision  of  183S 
also  contained  a  chapter  "  Of  Disorderly  Pei'sons,"  with  an 
enumeration  similar  to  that  of  the  act  of  18S3;  "all  keepers 
of  bawdy-houses  or  houses  for  the  resort  of  ])rostitutos  "  being 
specified  among  others. 

As  the  Ilevision  was  adopted  as  one  act,  no  question  can  be 
made  of  the  purpose  that  the  whole  should  have  effect.  It  is 
true  that  the  leading  purpose  of  the  chapter  on  disordorly  per- 
sons was  to  provide  for  their  being  required  to  give  scnnirity 
for  their  good  behavior;  but  it  contained  provisions  under 
which  they  might  be  imprisoned  at  hard  labor.  11.  S.  ISDS, 
p.  201.  Like  provisions  are  found  in  the  Revised  Statutes  of 
1846,  p.  182,  and  these  were  cai'ried  into  the  compilation  of 
1857,  p.  493,  and,  with  a  slight  change  in  18G5,  not  material  to 
the  present  subject,  into  that  of  1871,  p.  044,  and  of  IS^l. 
How.  St.,  §  1985.  And  the  act  of  188.']  is,  by  its  title,  "  An  act 
to  amend  chapter  53  of  the  Compiled  Laws  of  1871,  relative 
to  disorderly  persons,"  which  chapter  .53  is  chapter  39  of  the 
Revised  Statutes  of  1840.  slightly  amended  in  1805,  as  above 
stated. 

This  history  of  legislation  makes  it  perfectly  evident  that  a 
legislative  purpose  has  existed  in  this  state  from  the  very  first 
to  make  the  keepers  of  bawdy-houses  liable  to  be  dealt  with  as 
disordorly  persons,  though  they  were  expressly  made  punish- 


PEOPLE  V.  GUSTIN. 


293 


able  under  the  proper  designation  of  their  offense*  A  change, 
therefore,  in  the  statute  specially  aimed  at  disorderly  persons, 
as  such,  atfords  no  ground  for  an  inference  of  an  intent  to 
chai\i;G  the  statute  for  the  punishment  of  keepers  of  houses  of 
ill  fame  as  such.  The  legislative  purpose  that  the  enactments 
on  the  one  subject  should  be  unalfectcd  by  those  on  the  other 
has  been  manifest  in  all  the  legislation  from  1838  to  the  pres- 
ent (lay.  There  is  no  error  in  the  record  and  the  conviction 
must  stand  affirmed. 

(The  other  justices  concurred.) 

NoTR.—  Repeal  of  statutes  by  implication.—  In  United  States  v.  Claflin,  7 
Otto,  546,  it  is  said:  "  Tho  principles  of  legal  construction  to  be  applied  to 
such  a  case  are  well  known.  While  repeals  by  implication  are  not  favored, 
and  while  it  is  held  that  a  statute  is  not  repealed  by  a  later  one  containing 
no  repealing  clause,  unless  the  later  statute  is  positively  repugnant  to  the 
former,  or  is  a  plain  substitute  for  it,  supplying  its  provisions,  it  is  still  true 
that  repeal  or  no  repeal,  substitution  or  no  substitution,  is  a  question  of 
legislative  intention,  and  there  are  acknowledged  rules  for  ascertaining  that 
intention. 

"In  Mitchell  v.  Brown,  1  El.  «fe  El.,  267,  it  was  ruled  in  the  court  of 
queen's  bench,  that  if  a  later  statute  again  describes  an  offense  ere  ted  by 
a  former  statute,  and  affixes  a  different  punishment  to  it,  varying  the  pro- 
cedure, etc.,  the  latter  operates  by  way  of  substitution,  not  cumulatively, 
and  the  former  statute  is  repealed.  A  similar  rule  was  asserted  by  Baron 
BraniwcU  in  Ex  parte  Baker,  2  H.  &  N.,  219.  So  in  Barry  v.  The  Croydon 
Gas  Co.,  15  C.  B.,  N.  S.,  568,  an  act  imjjosing  a  penalty  of  £300  upon  the 
undertaker  of  any  gas-works  for  fouling  any  stream,  etc.,  to  bo  recovered 
by  the  j)erson  into  whose  water  the  foul  substance  should  be  conveyed,  was 
held  to  repeal  by  implication  a  former  act  describing  the  same  offense  and 
imposing  tho  same  penalty,  to  be  sued  for  by  any  common  informer.  The 
two  penalties  were  held  not  to  be  cumulative.  The  principle  of  these  rulings 
has  been  freciuently  recognized  by  courts  in  this  country. 

"In  Norris  v.  Crocker  et  at.,  13  How.,  439,  it  was  said  by  this  court,  'As 
a  general  rule,  it  is  not  open  to  controversy,  that,  where  a  new  statute  cov- 
ers the  whole  subject-matter  of  an  old  one,  adds  offenses  and  prescribes 
different  penalties  for  those  enumerated  in  the  old  law,  the  former  is  re- 
pealed by  implication,  as  the  provisions  of  both  cannot  stand  together.' 
That  was  a  case  in  most  points  much  like  the  present.  The  older  statute  had 
imposed  a  penalty  for  certain  offenses, —  namely,  obstructing  a  claimant  in 
arresting  a  fugitive  from  labor,  rescuing  the  fugitive  after  his  arrest,  or 
harboring  and  concealing  him  with  knowledge  that  he  was  a  fugitive ;  and 
the  statute  had  enacted  that  the  claimant  might  recover  the  penalty  for  his 
own  btinefit,  and  also  reserve  to  him  a  right  of  action  in  damages  for  the 
actual  injuries  he  might  have  sustained,  be  they  more  or  less.  Tho  later 
statute  imposed  a  gre<iter  penalty,  and  added  imprisonment  for  tlie  same 
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offenses,  gave  no  right  to  the  claimant  to  recover  the  penalty,  but  gave  him 
a  right  to  recover  by  way  of  damages  the  sum  of  $1,000  for  eacli  fugiUve 
lost  by  reason  of  the  offenses.  Tliis  court  held  tliat  the  two  statutes  were  in 
conflict,  and  consequently  that  the  earlier  was  repealed. 

"  It  is,  however,  necessary  to  the  implication  of  a  repeal  that  the  objects  of 
the  two  statutes  are  the  same,  in  the  absence  of  any  repealing  ciausi>.  If 
they  are  not,  botii  statutes  will  stand,  though  they  may  refer  to  tlio  same 
subject.  Maxwell  on  the  Interpretation  of  Statutes,  153."  United  States  v. 
Tynen,  11  Wall.,  88;  Stockwell  v.  United  States,  13  Wall.,  531. 

Letting  house  for  purpose  of  prostitution  —  Reputation  of  house  —  Knowl- 
edge of  lessor,  how  shown, —  The  supremo  court  of  Indiana,  discussiig  these 
propositions  in  the  case  of  Grafter  v.  The  State,  105  Ind.,  371,  say: 

"  Tlio  sixth,  seventh  and  eighth  instructions  given  by  the  court  are  com- 
plained of. 

'*  In  the  sixth  the  jury  were  told  that  it  was  not  necessary  for  tiie  state 
to  prove  particular  acts  of  prostitution  as  having  occurred  in  the  house  in 
order  to  establish  the  allegation  that  it  was  a  house  of  ill  fame ;  that,  wiiile 
such  proof  was  competent,  it  was  also  compijtent  for  the  purpose  of  sustain- 
ing such  allegation,  to  prove  the  general  reputation  of  the  house,  and  also 
of  its  inmates  and  frequenters,  male  and  female,  '  and  of  the  defendant  for 
chastity  and  virtue.'  The  last  part  of  the  instruction  is  especially  assailed. 
If  any  evidence  had  been  either  offered  or  admitted  upon  the  subject  of  the 
defendant's  chastity  or  virtue,  in  proof  of  the  allegation  referred  to,  we 
should  have  no  doubt  but  that  the  giving  of  that  part  of  the  instruction 
quoted,  as  well  as  the  admission  of  such  evidence,  would  have  btcn  such 
error  as  must  have  resulted  in  a  reversal.  It  was  not  projier  to  admit  or  to 
consider  evidence  of  the  defendant's  reputation  for  chastity  and  virtue  in 
order  to  establish  the  allegation  that  the  house  was  a  house  of  ill  fame.  No 
such  evidence  was  t)frored  or  admitteil,  and,  so  far  as  the  record  shows,  the 
subject  of  the  defendant's  reputation  was  in  no  manner  suggested  during 
the  course  of  the  trial  except  as  above  stated.  We  cannot,  thereft)^',  con- 
sidering the  result  arrived  at  upon  the  evidence,  regard  the  error  as  one 
which  could  have  misled  the  jury,  or  prejudiced  the  substantial  rij;iits  of 
the  defendant.  Sec.  1891,  K.  S.  1881;  Epps  v.  Slate,  103  Ind.,  5;j».  That 
it  was  competent  to  consider  evidence  of  general  reputation  to  establish 
the  fact  that  the  house  was  kept  as  a  house  of  ill  fame,  see  Belts  v.  Slate, 
supra. 

"  The  jury  were  told,  in  the  seventh  instruction,  that  a  landlord  could 
not  be  convicted  of  the  offense  charged,  without  proof  that  he  had  knowl- 
edge that  the  house  let  was  kept  as  a  bawdy-house,  but  that  it  was  not 
necessary  to  prove  that  he  had  witnessed  acts  of  prostitution  in  the  iiouse, 
or  that  he  had  been  personally  notified  of  such  acts;  that  knowledge  might 
be  proved  by  circumstantial  evidence,  -  by  proof  of  such  facts  and  circum- 
stances as  would  justify  the  jury  in  coming  to  the  conclusion  that  ho  had 
such  knowledge.  The  appellant  insists  that  the  proof  must  have  sliown 
that  he  had  actual  knowledge  that  the  house  was  being  kept  as  a  house  of 
ill  fame,  and  that,  with  such  knowledge,  he  willingly  permitted  the  house 
to  be  80  kept.  If  by  actual  knowledge  it  is  meant  that  he  must  have  had 
personal  knowledge,  from  having  witnessed  acts  of  prostitution,  we  do  not 
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agree  with  counsel's  contention.  The  appellant  may  have  had  such  actual 
knowledge,  from  facts  and  circumstances,  as  required  him  to  expel  the 
occupants  of  tlie  house.  Tlie  owner  of  a  house  so  kept  may  not  shut  his 
eyes  to  that  which  is  patent  to  the  community  around  him,  and  stop  his 
ears  from  that  whicli  has  become  notorious  among  his  neighbors,  and  say  he 
has  no  actual  knowledge.  To  liold  tliat  personal  knowledge,  from  having 
witnessed  acts  of  prostitution,  or  notice  from  persons  who  had  witnessed 
such  acts,  was  reciuircd,  woulil  be  to  render  the  statute  practically  a  dead 
letter.  The  jury  had  been  told  in  the  third  instruction  tliat,  before  tlie  de- 
fendant could  be  convicted,  they  must  be  satislied  beyond  a  reasonable 
doubt  that  lie  liad  knowingly  permitted,  the  house  to  bo  kept  l>y  Mollie 
Avery  as  a  house  of  ill-fame,  resorted  to  for  the  purpose  of  prostitution. 

"Considered  in  connection  with  the  third,  the  seventh  instruction  was 
not  erroneous.  The  court  told  the  jury  that '  the  statute  upon  which  this 
prosecution  is  based  was  enacted  for  the  first  time  in  this  state  in  1881. 
Prior  statutes  bad  proven  insufficient  to  restrain  what  all  good  citizens  re- 
garded as  an  alarming  evil.  This  statute  aims  to  lessen  the  evil  by  inter- 
posing a  formidable  obstacle  to  the  secuiing  of  houses  and  shelter  by 
prostitutes.'  Wo  are  unable  to  discover  anvthing  in  this  which  could  have 
prejudiced  the  appellant 

"The  contention  of  tlio  appellee  that  the  instructions  are  not  in  the  record 
is  not  well  made.  They  are  properly  presented  by  a  bill  of  exceptions  filed 
under  section  1849,  Revised  Statutes  of  laSl.  This  latter  section  appears, 
tlirough  an  error,  to  bo  cited  in  ErUnger  v.  East,  100  Ind.,  434.  The  section 
there  intended  was  (529,  Revised  Statutes  of  1881. 

"  It  is  contended  with  much  earnestness  that  the  evidence  does  not  sus- 
tain the  verdict  of  the  jury.  The  argument,  at  this  point,  is  directed  to  two 
propositions:  First,  tliat  there  is  no  evidence  that  the  defendant  knew 
that  the  house  was  being  kept  as  a  house  of  ill-fame;  second,  that  the  proof 
does  not  show  that  the  house  was  rented  to  Mtdlie  Avery,  and  that  it  was 
being  so  kept  by  her  iis  the  tenant  of  the  appellant,  and  that,  therefore, 
there  is  a  fatal  variance.  Five  witnesses  testilied,  on  behalf  of  the  state,  to 
the  effect  tliat  the  house  had  been  kept  as  a  house  of  prostitution  by  Mollie 
'iVory  for  a  jjerio;)  of  from  two  to  three  years  before  the  indictment  was 
returned:  that  at  some  periods  three  and  four  prostitutes  at  a  time  were  in- 
mates of  the  house;  that  it  was  generally  reputed  to  be  a  house  of  prosti- 
tution; that  the  defendant,  during  all  that  time,  lived  about  one  square 
and  a  half  distant,  and  in  sight  of  the  entrance  to  the  house ;  that  men  and 
lewd  women  were  frequently  seen  to  go  in  the  house,  both  in  the  day  and 
night  time.  One  witness  testified  that  on  several  occasions  inmates  of  the 
house  liad  been  arrested ;  that  from  two  to  five  men  at  a  time  were  seen  in 
the  house.  The  defenilant  did  not  offer  a  syllable  of  testimony  of  any  kind, 
and  in  this  state  of  the  evidence  the  jury,  under  instructions  from  the 
court,  found  him  guilty  of  knowingly  permitting  the  bouse  to  be  kept  as  a 
house  of  ill  fame.  Tliat  the  ill  fame  of  the  house  existed,  and  that  it  was 
flagrant  and  notorious,  is  not  and  cannot  be  disputed.  In  such  a  case,  want 
of  knowledge  is  a  fact  so  peculiarly  within  the  breast  of  the  accused  that  it 
must  be  regarded  as  au  essential  element  of  his  defense.    Brow  v.  State, 
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103  Ind., ;  Ooetz  v.  State,  41  Ind.,  163;  Farrell  v.  State,  45  Ind,,  871; 

Ward  V.  State,  48  Ind.,  289;  Goodwin  v.  Smith,  72  Ind.,  113. 

"  When  the  state  proved  the  fact  to  exist,  and  that  it  was  a  matter  of  gen- 
eral  repute  in  the  community  in  which  the  defendant  lived,  a  ^urima  facia 
case  was  made.  It  was  then  incumbent  on  the  defendant  to  show  that  he 
had  no  knowledge,  or  that  the  circumstances  were  such  that  ho  may  liave 
remained  ignorant  of  the  facts." 


The  State  v.  Bowman. 

(103  Ind.,  69.) 

Indictment:  Motion  to  quasJi  —  Signature  of  foreman, 

1.  Indictment  —  Motion  to  quash. —  A  motion  to  quash  will  be  sustainetl 

where  the  indictment  is  not  indorsed  by  the  foreman  of  the  grand 
jury. 

2.  Signature   op  foreman. —  Where  the  indictment  is  signed  by  one 

whom  the  record  shows  to  have  been  the  foreman,  the  mere  oinissiou 
to  add  the  word  "  foreman"  will  not  invalidate  the  indictment. 

From  the  Monroe  Circuit  Court. 

F.  T.  Hord,  attorney-general,  and  J.  E.  Ilenley^  for  the 
state. 
J.  W.  Busklrk  and  //.  G.  Duncan,  for  appellee. 

Elmott,  J.  The  trial  court  quashed  the  indictment  for  the 
alleged  reason  that  the  indorsement,  "  a  true  bill,"  was  not 
properly  subscribed  by  the  foreman  of  the  grand  jui-)'.  The 
indictment  is  indorsed  as  follows : 

"Charge: 

"  Selling  without  license. 

"  William  Pkteeson. 

"A  true  bill. 

" ,  Foreman." 

It  appears  from  the  record  that  William  Peterson  was  tlie 

foreman  of  the  grand  jury,  and  the  fault  in  the  indorsoiuent 

is  that  he  signs  above  the  words  "  a  true  bill,"  and  not  on  a 

line  with  the  word  "  foreman."    It  has  long  been  the  rule  tlut 

a  motion  to  quash  will  be  sustained  unless  the  indictment  is 

indorsed  by  the  foreman  of  the  grand  jury.    Johnson  v.  State, 

23  Ind.,  32;  Ileacock  v.  State,  42  Ind.,  393;  Cooler  v.  StatCy  7D 
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Ind.,  200.  In  the  last  case  it  is  strongly  intimated  that  if  the 
record  atfirmatively  showed  that  the  indictment  was  indorsed 
by  the  foreman,  the  motion  would  not  prevail.  "We  think  the 
record  before  us  does  show  this.  It  appears  that  William 
Peterson  was  the  foreman  of  the  grand  jury;  that  the  indict- 
ment was  brought  into  open  court ;  and  the  name  of  William 
Peterson  is  written  on  the  back  of  the  indictment.  As  there 
was  but  one  William  Peterson  on  the  jury,  and  as  his  name 
appears  on  tlio  back  of  the  indictment,  the  sensible  and  only 
natural  presumption  is  that  the  signature  on  the  back  of  the 
indictment  is  that  of  the  foreman  of  that  name  appointed  by 
the  court.  The  placing  of  the  name  above  instead  of  below 
the  words  "  a  true  bill,"  ought  not  to  destroy  the  validity  of 
the  indorsement,  nor  should  the  failure  to  add  the  descriptive 
word  "foreman"  be  permitted  to  have  the  effect  to  render  the 
indictment  bad.  The  name  of  the  foreman  is  indorsed  on  the 
indictment,  and  the  only  mistake  is  in  the  position  in  which 
the  name  is  jilaced.  Bishop  gives  the  proper  form  for  the  in- 
dorsement of  the  indictment,  and  adds:  "  But  it  is  sufficient  in 
law  merely  to  write  his  name,  with  no  mention  of  his  official 
character,  because  the  latter  appears  of  record.  For  the  like 
reason,  where  his  whole  name  is  in  the  record,  a  signature  by 
initials  for  his  Christum  name  is  adequate."  This  author  also 
says:  "It  is  immaterial  on  what  part  of  the  bill  the  foreman's 
signature  appears."     1  Bish.  Crim.  Proc.  (3d  ed.),  j^  098. 

It  is  evident  that  the  error  in  the  form  of  the  indorsement 
could  not  liavo  prejudiced  the  substantial  rights  of  the  appel- 
lant, and  in  such  cases  the  statute  makes  it  our  duty  to  disre- 
gard all  merely  technical  errors.  This  is  a  general  rule,  and  is 
in  harmony  with  the  provision  of  the  statute  that  an  indict- 
ment is  sullicient  when  "it  can  be  understood  therefrom  that 
the  indictment  was  found  by  the  grand  jury  of  the  county" 
(R.  S.  1S81,  §  1755),  and  with  the  further  provision  that  an  in- 
dictment shall  not  be  quashed  "  for  any  other  defect  or  imper- 
fection which  does  not  tend  to  the  prejudice  of  the  substantial 
rights  of  the  defendant  upon  the  merits."  R  S.  1881,  §  1756; 
Stout  V.  State,  00  Ind.,  407;  Galoin  v.  State,  93  Ind.,  550;  Wood 
V.  State,  02  Ind.,  200,  see  page  272. 

Judgment  reversed,  with  instructions  to  overrule  the  motion 
to  quash. 
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The  State  v.  Sneed. 

(10  Lea  (Tenn.),  450.) 
Indictment:  Nuisance. 

Indictment  —  Venue. —  An  indictment  alleging,  generally,  an  ofTonse  to 
have  been  coiinnitted  in  the  county  where  it  is  fouiitl,  if  oilicrwise 
valid,  is  sufticient  without  any  more  particular  designation  of  tlie  pre- 
cise locality. 

Appeal  in  EiTor  from  the  Common-law  Court  of  Madison 
county. 

Attoimey-General  Lea,  for  the  state. 
//.  G.  Andert!0)i,  for  Sneed. 

Deadkkick,  C.  J.  At  June  term,  1S85,  of  the  common  law  and 
chancery  court  of  Madison  county,  the  defendant  was  indicted 
for  committing"  a  nuisance.  The  indictment  was  quasheil, 
and  the  state  lias  appealed.  Tlie  indictment  charges  that 
defendant,  "on  June  15,  1SS4,  and  divers  days  and  times  from 
tlien  until  the  finding  of  the  indictment,  in  the  county  of  Mad- 
ison, did  unlawfully,  in  the  near  neig'hborliood  of  divers  public 
streets,  wliere  divers  persons  are  constantly  passin;^  and  re- 
passing, and  of  divers  dwelling-houses,  inhabited  and  occupied 
by  divers  other  citizens,  keep  and  maintain  and  carry  on  a  cer- 
tain slaughter  house,  for  the  slaughter  of  cattle,  in  sucli  a 
manner  that  foul,  noisome  and  olfensive  odors,  smil'Us  and 
stenches  were  emitted,"  etc.,  ''  and  permitted  then  and  tliere 
oflfal,  entrails,  etc.,  of  said  cattle,  and  other  lilthy  and  olfeiisive 
substances,  to  remain,  etc.,  to  the  common  nuisance  and  an- 
noyance," etc.  The  indictment  was  quashed  for  want  of  a 
sufficiently  specilic  designation  of  the  place  of  the  alleged 
nuisance. 

The  place  is  charged  to  be  in  Madison  county,  in  the  near 
neighborhood  of  divers  public  streets.  In  Curnull  v.  State,  7 
Baxt.,  520,  the  indictment  charged  Cornell  with  causing  and 
suffering  offal,  filth,  etc.,  to  be  collected  and  remain  "on  C.'om- 
merce  street,  in  the  city  of  Memphis,"  etc.  It  appeannl  in 
evidence  th.at  the  nuisance  complained  of  was  upon  the  Ixick 
part  of  lot  No.  83,  Commerce  street.  It  was  held  by  this  court 
that  the  description  of  the  locus  in  quo  was  not  sulliciontly 
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definite;  tliat  the  intllctment  charged  the  place  as  a  street, 
whereas  the  evidence  showed  it  to  be  upon  a  lot.  The  charge 
in  the  indictment  was  specific,  and  it  was  perhaps  proper,  in 
that  case,  to  liold  that  the  averments  should  bo  sui)ported  by 
proof.  Diit  in  criminal  cases  ordinarily  it  issutticicnt  to  allege 
that  tlio  otFensc  was  committed  in  the  county  where  the  indict- 
ment is  found,  with  such  averments  as  are  necessary  to  consti- 
tute the  oll'onso  chai'ged.  Thus,  profanity  must,  to  be  indictable, 
be  in  a  public  place,  and  so  charged,  but  the  particular  locality 
need  not  bo  cluirged;  and  so  of  most  other  olFenses.  It  does 
not  appear  why,  in  this  case,  it  is  necessary  that  the  particular 
locality  of  the  nuisance  should  bo  averred.  We  think  the  of- 
fense and  venue  are  sufficiently  set  out  in  the  indictment,  and 
tliat  the  judgment  of  the  court  below  in  quasliing  the  indict- 
ment was  erroneous;  and  the  same  will  be  reversed,  and  the 
cause  remanded  for  further  proceedings. 
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(33  Kan.,  708.) 

ISTOXiCATixo    LIQUORS:    JurisiJictioH  —  Information — Arrest  —  Trial  — 
Time  of  offennc  —  Kind  of  liiiuor  —  Evidence  —  Costs. 


1.  Violation  ov  proiiibituky  law  —  Jukisdiction  ok  distuict  court.— 

Tho  (listritt  court  lias  original  and  concurrent  jurisdiction  with  justices 
of  tiio  t)eacc'  to  liear  and  determine  criminal  prosecutions  for  violations 
of  the  prohibitory  lifpior  law  of  1881,  of  the  state  of  Kansas,  where 
the  punishment  to  be  imposed  cannot  exceed  a  fine  of  $500,  or  ino- 
prisonuient  in  the  county  jail  one  year. 

2.  Information. —  Prosecution  in  the  district  court  may  be  upon  informa- 

tion tiled  by  the  county  attorney. 

'i.  Arrest — Trial. —  And  where  such  information  states  .in  oflfense,  and 
is  sworn  to  positively  by  some  person,  it  is  sufficient  of  itself  to  au- 
thorize the  clerk  to  issue  a  warrant  for  the  arrest  of  the  defendant, 
without  any  finding  by  the  clerk  or  other  person  of  probable  cause  to 
believe  the  defendant  guilty  of  the  offense,  and  is  sufUcient  to  author- 
ize the  district  court  to  put  the  <lefendant  upon  his  trial. 

4.  Verification  op  information. —  An  information  sworn  to  pasitively 
by  some  person  need  not  be  verified  by  the  oath  of  the  county  attor- 
ney, i 
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5.  Stating  time  when  offense  was  committed.— Where  a  county  at- 

torney lil(!s  an  information  on  October  IH,  1884,  and  Btatcs  tliattho 

olFcnso  was  committed  on  the day  of ,  1884,  iiiul  doosnot 

Btato  the  day  or  the  month  wlun  the  ollenso  was  comiiiitieil,  held 
that  tliu  information  is,  nevcrtaek'ss,  sufiieient. 

6.  Kind  of   m^lok  sold. —  Kind  of   intoxicating  liquor,  or  person  to 

wiiom  sold,  n('«'d  not  ho  stated. 

7.  Conviction  — Evidence.— Wliere  the  information  is  veiifiod  by  the 

oatii  of  n  iirivale  person,  and  not  by  tho  county  attorney,  tlio  defend- 
ant sliould  not  be  found  guilty  of  any  olTense,  except  soine  nlfense 
wliit'ii  the  complaining  witness  had  in  contemplation  at  the  time  of 
verifying  the  information. 

8.  Costs. —  Wliero  a  defendant  is  prosecuted  in  separate  counts  for  several 

violations  of  the  prohibitory  liquor  law,  and  is  found  guilty  under 
some  of  the  counts  and  not  guilty  under  the  others,  he  should  not  be 
required  to  pay  costs  accruing  under  the  counts  upon  which  hois  ac- 
quitted, but  should  recover  costs. 

Appeal  from  Allen  District  Court. 

G.  P.  Siniih,  for  ap])elliuit. 

S.  B.  Bradford.,  attorney -general,  for  tho  state;  Edio'in  A. 
Austin,  of  counsel. 

Valkxtink,  J.  This  was  a  criminal  prosecution  under  the 
prohibitory  liquor  law  of  1S81.  The  information  was  I  lied  in 
the  district  court  of  Allen  county  on  October  15,  ISSI,  Ijy  the 
county  attorney,  charging  the  defendant,  Iliram  Ih'ooks,  in 
four  separate  counts,  with  four  separate  violations  of  said  law. 
Each  olfcnse  was  charged  as  having  been  committed  on  the 

da}^  of r-,  A.  1).  ISSi;  and  while  it  is  ciiai'^cd  that 

the  defendant  sold  intoxicating  liquors  in  violation  of  law,  yet 
the  kind  of  intoxicating  li(piors  sold  is  not  stated,  nor  is  the 
name  of  the  person  to  whom  tho  liquors  were  sold  given.  The 
information  was  sworn  to  pt  "tively  by  J.  C.  Gilbert,  a  ])rivatc 
citizen,  and  the  county  attorney  did  not  verify  the  same  by  his 
own  oath.  The  defendant  made  several  motions,  among  which 
were  motions  to  quash  the  infoi'ination  and  to  have  liiiuself 
discharged  from  arrest;  which  motions  were  overruled  by  the 
court,  and  the  defendant  excepted.  The  defendant  was  duly 
arraigned,  but  refused  to  plead,  and  the  plea  of  ''not  guilty" 
was  entered  for  him.  A  trial  was  had  before  the  court  and  a 
jury.  Evidence  was  introduced  tending  to  show  that  the  de- 
fendant had  sold  intoxicating  liquors  to  various  persons  at 
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various  times  in  violation  of  law.  The  state  then  elected  to 
relv  for  a  conviction  under  the  first  count  of  the  information 
upon  a  sale  of  whisky  made  by  the  defendant  to  Oscar 
Dwindle, —  a  sale  with  reference  to  which  the  prosecuting  wit- 
ness, J.  C.  Gilbert,  had  no  knowledge  or  notice;  and  the  prose- 
cution also  made  elections  with  reference  to  the  otlior  counts. 
Tlie  court  instructed  the  jur}^,  and  the  defendant  duly  excepted 
to  the  instructions  as  given.  The  jury  found  tiie  defendant 
guilty  under  the  first  count  of  the  information,  and  not  guilty 
under  the  other  counts.  The  defendant  moved  for  a  new  trial 
upon  viii'ious  grounds,  which  motion  was  overruhid  by  the 
court,  and  the  defendant  excepted.  The  court  then  sentenced 
the  defendant  to  be  confined  in  the  county  jail  for  thirty  days, 
and  to  "pay  the  costs  of  this  proceeding,"  and  that  he  stand 
committed  to  the  county  jail  until  the  costs  were  paid;  to 
which  sentence  and  judgment  the  defendant  excepted,  and 
now  api)oals  to  this  court, 

"We  think  the  information  is  sufHcient.  It  states  a  cause  of 
action  in  each  count  against  the  defendant,  and  although  it  is 
claimed  to  be  an  information,  and  it  is  in  fact  an  information, 
yet  in  essence  and  in  substance  it  is  also  a  complaint,  within 
the  requirements  of  the  jn'ohibitory  liquor  law.  The  offenses 
charf^ed  therein  are  misdemeanors,  in  which  the  punisliment 
for  each  otfeiise  cannot  exceed  a  fine  of  $500  or  imprisonment 
ninety  days;  and  it  has  several  times  been  held  by  this  court 
that  the  district  court  has  original  and  concurrent  jurisdiction 
with  justices  of  the  peace  to  hear  and  determine  cases  of  mis- 
demeanor in  Avhich  the  punishment  for  each  offense  cannot 
exceed  a  fine  of  $500  and  imprisonment  one  year.  State  v. 
Watmi,  oO  Kan.,  281;  Comp.  Laws,  1870,  ch.  83,  sec.  1.  In 
justices'  courts  the  original  pleading  may  be  ])roperly  called  a 
complaint,  but  in  the  district  court  it  may  properly  be  called 
an  information  or  indictment;  for,  in  the  district  court,  crimi- 
nal prosecutions  can  be  conducted  or  carried  on  only  upon 
information  filed  by  the  public  prosecutor,  or  upon  indictments 
found  by  the  grand  jury.  Crim.  Code  in  general,  and  articles 
6  and  7  especially.  See,  also,  sections  21  and  22  of  the  prohib- 
itory act.  The  information  sets  forth  facts  sufficient  to  consti- 
tute four  separate  offenses,  and  all  the  facts  constituting  the 
offenses  are  set  forth  in  detail  and  in  fiUl,  except  as  heretofore 
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stated;  and  tlic  information  is  duly  verified  by  tlio  positive 
oatli  of  J.  (\  riilbort,  and  is  sufficiently  verined  witiiiii  tiie de- 
cision made  by  tliis  court  in  the  case  of  17ie  State  r.  Oleason, 
.32  Kan.,  245.  " 

Under  sneli  circumstances  we  do  not  think  that  it  was  neces- 
sary for  the  county  sittorney  to  also  verify  the  infonnation, 
nor  do  we  tliink  that  the  failure  of  the  county  attornoy  t(i 
state  the  day  and  the  month  when  the  offenses  worecoiuniitted 
renders  the  information  insufficient;  for  it  is  never  nocossary, 
in  criminal  prosecutions,  to  prove  the  allegations  iiioroly  set- 
ting forth  the  day  or  the  month  when  the  offenses  are  ullogod 
to  have  been  committed.  All  that  is  necessary  to  bo  proved 
in  any  case  like  this  is  that  the  particular  offense  cliai-f^a'd  was 
committed  within  such  a  time  that  the  i)rosecuti()a  tiierofor  is 
not  barred  by  the  statute  of  limitations;  or,  in  otlier  words, all 
that  is  necessary  to  be  proved  is  that  the  offense  was  commit- 
ted within  two  years  next  preceding  the  time  of  the  lilingofthe 
information.  The  information  in  the  present  case  stated 
that  the  offenses  were  committed  in  the  year  issl,  ;ind,  as 
before  stated,  this  information  was  Hied  on  October  \'>,  1884. 
We  tiiink  the  information  was  sufficient  in  this  particular. 
Authorities  may  bo  found,  however,  holding  that  it  is  necessary 
in  charging  criminal  offenses  to  state  a  particular  day  and  the 
particular  month  when  the  offense  was  committed ;  but  as  all  the 
authorities  agree  that  such  allegations  need  not  be  proved,  and 
that  they  answer  no  material  purpose,  it  would  seem  that  such 
allegations  are  wholly  unnecessary  and  immatei-ial.  Neither 
is  it  necessary  in  this  state  to  state  the  kind  of  liquor  sold,  or 
the  name  of  the  person  to  whom  sold,  for  the  statute  ex|)ressly 
and  specifically  provides  that  these  things  need  not  be  stated. 
Prohib.  Liquor  Law,  §  21.  Of  course,  the  information  in  this 
case  might  have  been  made  better  than  it  was,  and  wo  think 
it  ought  to  have  been  made  better;  but  still  we  think  it  was 
and  is  sufficient.  Taking  the  facts  therein  stated,  and  the 
positive  oath  of  Gilbert,  it  showed  probable  cause  to  believe 
that  the  defendant  was  guilty  of  the  offenses  charged  against 
him,  and  authorized  the  issue  of  a  warrant  for  his  arrest;  and 
it  was  not  necessar}'  for  the  clerk  or  any  other  person  to  make 
a  finding  that  there  was  such  probable  cause.  The  information 
alone,  verified  as  it  was  by  the  positive  oath  of  Gilbert,  was 
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sufficient  to  sliow  probable  cause,  and  to  authorize  the  clerk  to 
issue  tlie  warrant.  Crini.  Code,  ^  126.  And  when  the  de- 
fendant was  arrested  and  arraigned  for  trial,  wo  think  the 
infoiMuUion  was  sufllcient  to  authorise  the  court  to  put  him 
upon  his  trial. 

Wo  now  come  to  a  more  serious  question.  Can  the  defend- 
ant be  convicted  of  an  offense,  of  which  the  complaining  wit- 
ness, at  the  time  when  ho  verified  the  information,  had  no 
knowlt'df^o  or  notice,  and  concerning  which  he  hud  never  had 
atliou^fjit?  Upon  sound  legal  principles,  and  in  all  common 
fairness,  it  \vt»uld  seem  that  he  should  not.  If  lie  should  bo 
convicted  unih^r  such  circumstances,  he  would  bo  convicted  of 
anolfensc  not  intended  to  bo  charged  against  him,  and  really 
not  cliaifr< (1.  It  is  true  that  ho  would  bo  convicted  of  an 
olfensc  oi"  a  similar  character  to  the  one  charged  against  hiuj, 
but  lie  would  not  be  convicted  of  the  exact  and  identical 
offense  cliarged.  "When  the  complaining  witness  verifies  an 
information,  he  must  do  so  positively,  and  in  such  a  manner 
as  to  indiciitc  that  he  had  actual  knowledge  of  the  facts  to 
which  ho  makes  oath;  and  this  ho  does,  among  other  things, 
for  tlie  purpose  that  a  warrant  may  bo  issued  against  the  de- 
fendant for  his  arrest  (7'Ac  StiUev.  (rhutmn,  32  Kan.,  2-t.'));  and 
it  must  bo  presumed,  in  the  absence  of  anything  to  the  con- 
trary, that  he  has  such  actual  knowledge.  It  cannot  bo  sup- 
posed that  he  makes  oath  to  an  offense  of  which  ho  has  no 
knowledge  or  thought.  Indeed,  it  has  often  been  held  by 
courts,  that  where  a  person  makes  oath  to  a  thing  concerning 
which  he  has  no  knowledge,  and  where  ho  does  not  know 
whether  his  statements  concerning  the  thing  are  true  or  not, 
he  comniits  perjury,  although  his  statements  may,  in  fact, 
be  true.  2  liish.  Crim.  Law,  §  1048;  2  Whart.  Crim.  Law, 
§  1247.  IJosides,  as  the  defendant,  in  this  class  of  cases  and 
in  this  state,  may  bo  convicted  of  selling  any  kind  of  liquor 
out  of  the  entire  catalogue  of  intoxicating  liquors,  although 
not  one  of  such  liquors  is  specifically  mentioned  in  the  infor- 
mation, and  may  bo  convicted  of  selling  the  same  to  any  living 
person,  although  no  person's  name  is  given,  and  may  be  con- 
victed of  selling  the  same  at  any  time  within  two  years  next 
preceding  the  filing  of  the  information,  whether  any  particular 
time  is  mentioned  in  the  information  or  not,  the  defendant 
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ought  to  have  some  other  means  of  identifying  the  oITense  of 
which  he  is  charged,  and  some  means  for  preparing  for  his 
defense;  and  if  he  cannot  feel  assured  that  he  is  to  bo  tried 
only  for  some  offense  of  which  tiie  complaining  witness  lias 
knowledge,  and  for  some  offense  intended  at  the  time  of  the 
filing  of  the  informal  ion  to  be  charged  against  liiin,  then 
surely  he  has  no  such  means,  nor  any  reasonable  means,  of  pre- 
paring for  his  defense.  In  all  fairness  to  him,  it  would  seem 
that  the  state  should  not  be  allowed  to  prove  any  oU'eiise  ex- 
cept some  offense  which  the  complaining  witness  had  in  con- 
templation when  he  swore  to  the  information. 

Any  other  rule  would  permit  a  defendant  to  bechai'^cil  in  a 
very  vague  and  indefinite  manner  with  the  commission  of  a 
single  offense,  to  be  tried  for  a  hundred  or  more,  to  be  required 
to  prepare  his  defense  for  all,  and  be  then  convicted  of  im  olfense 
of  which,  at  the  commencement  of  the  trial,  he  luul  no  thought, 
and  for  which  he  had  made  no  preparation  for  defense,  and  be 
convicted  of  an  offense  to  which  he  either  would  have  made  a 
successful  defense  or  would  have  pleaded  guilty,  and  have 
saved  all  the  costs  and  expenses  of  the  prosecution,  if  he  had 
only  had  some  sufficient  or  proper  notice.  We  know  of  no  de- 
cided case  squarely  in  point  on  cither  side  of  this  question;  but 
there  are  cases  upon  analogous  questions  which  have  some  ap- 
plication. Some  of  such  cases  are  those  which  hold  that  where 
a  grand  jury  finds  an  indictment  against  a  defendant  and  al- 
leges the  offense  with  reference  to  some  person  unknown  to  the 
grand  jury,  the  defendant  can  be  convicted  oidy  of  an  olTcnse 
concerning  some  person  who  was  in  fact  unknown  to  the  grand 
jury,  and  whose  name  had'not  been  disclosed  to  them.  1  Ijish. 
Crim.  Proc,  §§  54G-553;  Whart.  Crim.  Ev.,  §  07;  2  AViiart. 
Crim.  Law,  §  1511. 

The  constitution  of  the  state  of  Kansas  provides,  among 
other  things,  that  "  in  all  prosecutions  the  accused  shall  be 
allowed  to  appear  and  defend,  in  person  or  by  counsel;  to  de- 
mand the  nature  and  cause  of  the  accusation  agaimt  him;  to 
meet  the  witness  face  to  face;  and  to  have  compulsory  process 
to  compel  the  attendance  of  witnesses  in  his  behalf."  Const., 
Bill  of  Rights,  §  10.  "  And  no  warrant  shall  issue  but  on  jn-ob- 
able  cause,  supported  by  oath  or  aflirmation,  particularly  de- 
scribing the  place  to  be  searched,  and  the  person  or  property 
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to  be  seized."  Const.,  Bill  of  Rights,  §  15.  Now,  if  a  defend- 
ant may  be  prosecuted  for  selling  intoxicating  liquors  contrary 
to  law,  without  setting  forth  any  statement  of  the  kind  of  in- 
toxicating liquor  sold,  or  when  he  sold  the  same,  or  to  whom 
he  sold  the  same,  and  for  an  offense  of  which  the  complaining 
witness  had  no  knowledge  or  thought  when  he  verified  the  in- 
formation by  his  oath,  it  would  seem  that  these  provisions  of 
the  constitution  would  be  of  but  little  benefit.  And  in  cases 
like  tlie  present,  where  the  entire  prosecution  is  based  and 
founde'l  upon  the  oath  of  the  complaining  witness,  his  knowl- 
edge of  tlie  offense  is  more  important  than  the  knowledge  of 
prosecuting  witnesses  usually  is.  Tlie  principles  running  through 
the  foregoing  cases,  and  through  all  the  decided  cases  that 
have  any  apj)lication  to  this  case,  and  tiie  ])rineiples  embodied 
Iq  the  constitutional  bill  of  rights,  are  that  an  accused  person 
must  be  given  a  fair  notice  of  the  exact  offense  charged  against 
him;  tliat,  when  tried,  he  must  be  tried  for  that  offense  only, 
and  not  for  some  otiier  offense  not  charged;  and  that  the 
charge,  with  its  accompanying  circumstances,  must  not  be  so 
uncertain  and  misleading  as  to  bfiiuile  him  into  the  belief  that 
he  IS  to  be  tried  for  one  offense,  when,  in  fact,  he  may  be  tried 
for  anotlier. 

In  tlio  i)resent  case,  when  the  complaining  witness  verified 
the  information,  he  had  in  contemplation  at  least  four  differ- 
ent otTonsos,  of  all  of  which,  presumably,  he  had  knowleilge; 
but  the  defendant  was  not  convicted  of  any  one  of  such  of- 
fenses, but  was  convicted  of  still  another  olfenso,  and  of  an 
offense  concerning  which  the  complaining  witness  did  not  have 
the  slightest  thought  or  information.  AVe  tliiidc  the  prosecu- 
tion sliould  have  been  confined  to  the  offenses  which  were  in  the 
mind  of  tlie  com|)laining  witness  when  he  verified  the  informa- 
tion. If  he  had  or'"'  four  offenses  in  contemplation  at  that 
time,  the  state  should  have  been  confined  to  those  four, —  one 
under  each  count  of  the  information,  if,  however,  he  had  in 
contemplation  a  larger  number,  then  the  state  should  have  been 
required  to  elect  at  the  proper  time  as  to  which  of  the  offenses 
and  under  which  counts  it  would  rely  for  a  conviction.  If  the 
complaining  witness  had  in  contemplation  fifty  or  one  hundred 
or  more  violations  of  law,  as  possibly  he  iiad,  the  prosecution 
should  at  the  proper  time  have  selected  some  four  of  them,  and 
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relied  upon  these  four  for  a  conviction,  and  not  have  selected 
some  supposeil  offense  of  which  the  complaining  witness  had 
no  knowledge  or  thought. 

"We  think  the  court  below  erred  in  permitting  the  defendant 
to  be  convicted  of  an  offense  which  was  not  contenii)lated  at 
the  time  of  the  liling  of  the  information.  This  error  pervaded 
the  entire  case, —  the  introduction  of  the  evidence,  the  instruc- 
tions to  the  jury,  the  verdict  and  sentence,  and  the  order  of  the 
court  overruling  the  defendant's  motion  for  a  new  trial.  Both 
Gilbert  and  Dwindle  were  witnesses  in  this  case;  and  it  was 
shown  beyond  all  controversy  that  Gilbert,  the  complaining 
witness,  had  no  knowledge  or  thought,  at  the  time  of  or  prior 
to  his  verifying  the  information,  of  the  offense  of  wliidi  the 
defendant  was  found  guilty.  We  also  think  that  the  court  be- 
low erred  in  rendering  judgment  for  costs.  On  three  of  the 
counts  of  the  information  the  defendant  was  acquitted;  and 
upon  these  tliree  counts  he  should  not  have  been  required  to 
pay  costs,  but  should  have  recovered  costs. 

The  judgment  of  the  court  below  will  be  reversed,  and  cause 
remanded  for  a  new  trial. 


(All  the  justices  concurring.) 

Note, —  In  The  State  v.  Cailyle,  33  Kan.,  710,  Valentine,  J.,  dolivering 
the  opinion  of  the  court,  says:  "  Many  of  the  facts  of  this  case  are  similar 
to  tliose  of  the  case  of  State  v.  Brooks,  33  Kan.,  708,  and  the  same  tlecision 
must  follow.  But  in  this  case  there  is  one  qucsstion  that  was  not  invohed 
in  the  Brooks  Vase.  In  this  case,  as  in  that,  tiie  defenilant  was  charged 
upon  information  in  four  separate  counts  with  four  separate  violations  of 
the  prohibitorj'  liijuor  law  of  1881 ;  but  in  this  case  he  was  convicted  and 
sentenced  under  each  count,  and  under  each  of  the  first  three  counts  he  was 
sentenced  to  imprisonment  in  the  county  Jail  for  the  term  of  ninety  days, 
us  follows:  Under  the  first  count  the  imprisonment  was  to  cDUiiiiuiiceat 
the  date  of  the  sentence ;  under  the  second  count  the  imprisonnieiit  was  to 
connnence  at  the  expiration  of  the  imprisomnent  under  the  first  count; 
and  under  the  third  count  the  imprisomnent  was  to  commence  at  the  ex- 
piration of  the  imprisonment  under  the  second  count, —  making  in  all  two 
hundred  and  seventy  days'  imprisonment;  and  under  the  fourth  count  lie 
was  sentenced  to  pay  a  fine  of  $500,  and  ho  was  also  sentenced  to  pay  the 
costs  of  the  prosecution. 

"  The  defendant  claims  that  such  a  cumulative  sentence  cannot  be  im- 
posed upon  him ;  that  as  each  of  these  offenses  is  charged  as  a  first  otTense, 
and  as  the  limit  of  punishment  for  a  single  first  offense  is  imprisomnent  in 
the  county  .jail  for  a  term  not  to  exceed  ninety  days  or  a  fine  not  to  excee<i 
|500,  he  could  not  be  imprisoned  under  the  information  for  more  than 
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ninety  days,  and  could  not  be  re(iuired  to  pay  a  fine  under  tlie  information 
of  more  than  1500,  and  only  one  of  such  punislunents  could  be  imposed 
upon  him  under  a  single  information,  however  many  counts  might  be  con- 
tained in  tiie  information,  and  of  however  many  offenses  under  such  in- 
formation lie  might  be  found  guilty.  Wetiiink,  however,  tliat  the  sentence 
of  the  court  below  in  this  respect  is  correct.  Tlie  court  had  the  right,  and 
it  was  its  duty,  to  sentence  the  defendant  separately  under  each  count;  and 
it  had  the  right  to  impose  the  maximum  punishment  under  each  count, 
and  under  eabii  count  could  sentence  the  defendant  to  pay  a  fine  of  $500 
or  to  be  imprisoned  in  the  county  jail  for  ninety  days.  Prohib.  Licjuor 
Law  1881,  g  7.  And  the  court  also  had  the  riglit,  in  sentencing  the  defend- 
ant under  tlie  several  counts,  to  adjudge  that  the  imprisonment  under  one 
count  should  begin  at  the  termination  of  the  imprisonment  under  another 
count.  Crim.  Code,  §250.  Technically,  we  suppose,  the  costs  incurred 
under  each  count  should  be  taxed  separately  under  such  count;  but  it  if 
wholly  immaterial  in  this  case  whether  the  costs  were  taxed  separately 
under  each  count  or  in  the  aggregate  under  all  the  counts. 

"The  judgment  of  the  court  below  will  be  reversed,  and  cause  remanded 
for  a  new  trial." 

See  In  re  Jackson  and  note,  4  Am.  Cr.  R.,  568. 
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The  State  v.  Skinner. 
Same  v.  Gormally. 

Same  v.  Fkew. 

Same  v.  Caunine. 

Same  v.  Teft. 

(34  Kan.,  256.) 

iNTOXiCATiNa  LIQUORS:  Plea  in  ahateiuent — Selection  of  grand  jury  under 
the  code  —  Jurors  —  Challenge  —  Indictment  —  Evidence  —  Instructions, 

1.  Plea  in  abatement. —  A  plea  in  abatement  is  a  dilatory  plea,  and  must 

be  pleaded  with  strict  exactness ;  it  nmst  be  certain  to  every  intent. 

2.  iRUEdULARiTY  IN  SELECTION  OF  OUAND  JURY.— Under  the  provisions 

of  section  79,  Criminal  Code  of  Kansa.s,  no  plea  in  abatement  taken  to 
any  grand  jury  duly  charged  and  sworn,  for  any  irregularity  in  their 
selection,  will  be  sustained,  unless  it  be  one  that  implies  corruption. 

3.  CiiAl.LESOE. —  Where  an  indictment  or  information  in  separate  counts 

states  separate  misdemeanors  of  a  kindred  character  against  the  same 
person,  tlie  defendant  is  not  entitled  to  four  peremjrtory  challengeH 
upon  each  count  or  separate  offense,  but  is  entitled,  upon  the  trial 
under  the  indictment  or  information,  to  four  pei'emptory  challenges, 
and  no  more. 

4.  COMPELLINQ  STATE  TO  ELECT  UPON  WHAT  COUNT  TO  RELY  FOR  CON- 

VICTION.—  Where  an  indictment  or  information  charges  in  separate 
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counts  separate  public  offenses,  and  they  are  all  misdemeanors  of  a 
kindred  cliaracter  and  against  the  same  person,  the  defendant  cannot 
as  a  matter  of  riglit,  require  tiie  state,  before  the  trial,  to  elect  upon 
what  count  or  specific  olfense  it  will  rely  tor  conviction. 
6.  Different  offenses  tuan  chakoed  in  indictment.—  Whoio  distinct 
transactions  in  cases  of  misdemeanors  are  joined  in  separato  counts  in 
one  indictment  against  the  same  person,  and  followed  liy  one  trial  fur 
all,  the  defendant  cannot  prove  by  the  county  attorney,  or  any  wit- 
ness before  the  grand  jury,  that  the  offenses  for  which  lie  is  beiu" 
tried  were  not  the  identical  offenses  which  the  grand  jury  bad  in  con- 
templation when  finding  the  indictment,  as  the  grand  jury  aio  at  lil> 
erty  to  find  a  bill  upon  their  own  knowledge. 

6.  Sale   of  liquor  —  Evidence. —  In    a    case  where    the   defendant  is 

charged  with  unlawfully  selling  intoxicating  liquors  without  a  iicruiit, 
in  violation  of  the  prohibitory  li(|Uor  law  of  the  state,  and  evidcniL'  is 
introduced  making  the  question  important,  it  is  not  error  for  the  court 
to  permit  the  witness  to  answer  as  to  "who  assumed  to  bo  the  pro- 
prietor of  and  to  control  the  premises  described  in  the  indictniuiit." 
Even  if  the  evidence  offered  be  regarded  rather  as  an  opinion  than  a 
fact,  it  is  of  buch  a  character  of  opinion  as  may  be  stated  l)y  a  poison 
who  witnessed  the  conduct  and  conversation  of  the  defendant  at  the 
time  upon  the  premises. 

7.  Sale  by  clerk. —  Where  a  person  acts  as  clerk  or  agent  of  another  in 

Helling  intoxicating  liquors  for  him,  with  his  knowledge  and  consent, 
in  violation  of  law,  the  principal  may  be  prosecuted  and  punished  lor 
such  unlawful  sales  by  his  clerk  or  agent;  and  in  such  a  case,  wlure 
it  is  admitted  that  the  principal  has  no  permit  to  sell  intoxicating 
liquors,  it  is  not  necessary  for  the  state  in  the  first  instance,  in  order 
to  convict  the  principal,  to  show  that  liis  clerk  or  agent  had  no  permit, 
if  the  sales  were  made  by  the  clerk  or  agent  for  the  princii)al  in  the 
ordinary  line  of  his  duty. 

8.  Instruction. — The  following  instruction  held  not  to  violate  section  215 

of  the  Criminal  Code,  which  provides  that  the  neglect  or  refusal  of  the 
person  on  trial  to  testify  shall  not  be  coiisiilere<l  by  the  court  or  jury 
before  whom  the  trial  takes  place,  viz. ;  "  You  are  not  authorized  by 
law  to  arbitrarily  reject,  without  cause  or  reason,  the  testimony  of  any 
witness,  but  it  is  j'our  duty  to  carefully  examine,  and,  so  far  as  possi- 
ble, harmonize,  all  the  testimony  in  tlie  case  upon  the  basis  of  truth: 
but  if  you  are  unable  to  do  all  this,  then  you  are  authorized,  an  I  it  is 
your  duty,  to  reject  such  of  it  iis  you  maj'  think  not  entitled  to  credit; 
and  in  considering  the  testimony  you  should  not  draw  any  unfair  in- 
ferences or  unjust  conclusions  against  the  defendant  because  of  any 
failure  or  omis-ion  on  his  part  to  offer  any  particular  kind  of  evidence, 
but  he  should  be  tried  iilone  HiM)n  the  facts  j)roved.  You  are  to  jire- 
Bume  the  existence  of  no  fact  unless  it  has  been  testified  to;  you  are 
to  found  your  verdict  on  the  testimony  delivered  by  the  witncsises 
upon  the  witness  stand,  and  are  not  to  supplement  it  with  some  other 
fact  that  you  may  think  exists,  but  which  has  not  been  proved."' 

9.  Challenoino  jurors  — Summoning  other  jurors.— Where  a  chal- 

lenge to  the  ai'ray  or  panel  of  petit  jurors  is  sustained,  there  need  be 
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no  delay  on  tlie  part  of  the  court  in  summoning,  under  the  provisions 
of  the  statute,  a  sufficient  number  of  persons,  properly  quahfied,  to 
act  as  jurors  in  any  case. 

Appeals  from  Osage  District  Court. 

On  April  21,  ISSi,  an  indictment  was  filed  in  the  district 
court  of  Osage  county  against  Cliarles  Skinner,  charging  him 
in  seven  different  counts  with  unlawfully  selling  intoxicating 
liquors  in  violation  of  chajiter  128,  Laws  ISSl,  commonly 
known  as  the  "  Prohibitory  Liquor  Law."  Afterwards  Skin- 
ner was  arrested,  and  at  the  ])roper  time  filed  a  plea  in  abate- 
ment which  charged  that  the  trustees  of  Osage  county  for  the 
year  1881  did  not  select  for  jury  service  the  names  of  persons 
on  the  assessment  rolls  of  1883,  but  wilfully  neglected,  failed 
and  refused  so  to  do;  that,  instead,  they  substantially  and  pal* 
pahly  disregarded  the  law,  and  made  their  selection  of  names 
from  a  class  of  persons  incompetent  to  serve;  that  the  fore- 
man anil  eight  members  of  the  grand  jury  who  found  the  in- 
dictment against  him  were  of  a  class  incompetent  to  be  drawn 
or  to  serve.  To  this  plea  the  .state  filed  in  writing  its  answer. 
Upon  the  trial  the  state  objected  to  the  introduction  of  any 
testimony  under  the  plea  in  abatement,  because  it  did  not  state 
facts  sufficient  to  constitute  a  defense,  or  sufficient  to  abate  the 
cause  of  action.  The  court  sustained  the  objection,  and  re- 
fused to  hear  or  consider  any  evidence  of  the  defendant  under 
said  pica.  Thereupon,  before  the  trial,  the  defendant  filed  in 
writing  his  motion  to  require  the  state  to  elect  as  to  what 
specific  offenses  it  would  rely  upon,  which  motion  was  over- 
ruled. The  defendant  then  (May  23, 1885)  waived  arraignment 
and  pleaded  not  guilty.  The  jury  returned  a  verdict  of  "not 
guilty  "  upon  the  first,  sixth  and  seventh  counts  of  the  indicfr 
ment,  and  found  the  defendant  guilty  upon  the  second,  third, 
fourth  and  fifth  counts.  On  May  23,  1885,  the  defendant  filed 
bis  motion  for  a  new  trial,  and  on  June  4, 1885,  filed  his  motion 
in  arrest  of  judgment,  alleging  therein  that  the  grand  jury  that 
found  the  indictment  had  no  legal  authority  to  inquire  into  the 
offenses  with  which  the  defendant  was  charged,  and  that  the 
facts  stated  in  the  indictment  do  not  constitute  any  offense. 
Tliese  motions  were  overruled,  and  on  said  June  4,  1885,  the 
court  sentenced  the  defendant  to  pay  a  fine  of  §100  on  the  sec- 
ond count,  $200  on  the  third  count,  $200  on  the  fourth  count, 
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and  on  tl^e  fifth  count  to  be  committetl  to  the  jail  of  Osage 
county  for  a  period  of  thirty  days;  the  fines  in  all  aggregating 
the  sum  of  $500.    It  was  further  adjudged  that  the  defendant 

pay  the  costs  of  the  prosecution,  taxed  at  $ ,  and  that  he 

be  committed  to  the  jail  of  the  county  until  the  fines  and  costs 
were  paid.  '  defendant  excepted  to  the  rulings,  orders  and 
judgmeii^       -■'..    "^urt,  and  brings  his  case  here. 

On  Octijooi  14,  1SS4-,  an  indictment  was  filed  in  the  district 
court  of  O^^age  county  against  James  Gormally,  charging  him 
in  eleven  iiounl    with  v.i'awfully  selling  intoxicating  liquors  in 
violation  of  the  prohibitory  'iquor  law  of  1881.     The  same  plea 
in  abatement  to  the  indictment  made  in  the  Skinner  case  was 
made  in  this  case,  with  the  same  result.     Before  the  trial  the 
defendant  moved  the  court  to  require  the  state  to  further  in- 
form him  for  what  specific  offenses  he  was  to  be  tried,  which 
was  denied.     Triai  was  begun  ^[ay  20,  1885,  before  the  court, 
with  a  jury.     The  defendant  demanded  four  peremptory  chal- 
lenges for  each  offense  or  count  stated  in  the  indictment,  but 
was  limited  to  and  made  use  of  four  only,  the  others  being  de- 
nied.    The  jury  returned  a  verdict  of  not  guilty  as  charged  in 
the  fourth,  fifth,  sixth,  seventh,  eighth,  ninth,  tenth  and  elev- 
enth counts  of  the  indictment,  but  found  him  guilty  as  cliarged 
in  the  first,  second  and  third  counts.     A  motion  for  a  now  trial 
was  filed  by  the  defendant  on  May  21,  1885,  and  a  motion  in 
arrest  of  judgment  was  filed  by  him  on  June  4,  1885.    These 
motions  were  overruled,  and  the  defendant  was  scntencnd  to 
pay  a  fine  in  the  sum  of  $100  on  the  first  count  of  the  indict- 
ment, $200  on  the  second  count,  and  upon  the  third  count  he 
was  ordered  to  be  committed  to  the  jail  of  Osage  county  for  a 
period  of  thirty  da^'s;  the  fines  aggregating  ^oOO.     The  de- 
fendant was  also  adjudged  to  be  committed  to  the  jail  of  the 
(iounty  until  the  costs  and  fines  were  paid.     The  defendant  ex- 
cepted to  the  rulings,  orders  and  judgment  of  the  court,  and 
brings  his  case  here. 

On  October  21,  1884,  an  indictment  was  filed  in  the  district 
court  of  Osage  county  against  J.  N.  Frew,  charging  him  in 
eleven  counts  with  unlawfully  selling  intoxicating  liquors  in 
violation  of  the  prohibitory  liquor  law  of  1881.  Tlie  same 
plea  in  abatement  to  the  other  indictments  was  made  in  this 
case.     lie  also  filed  a  motion  to  require  the  state  to  elect, 
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which  was  refused.  Trial  liiul  ]May  28,  1885,  before  the  court 
with  a  jury.  The  jury  returned  a  verdict  of  not  guilty  as  to 
the  sixth,  seventh,  eighth,  ninth,  tenth  and  eleventh  counts  of 
the  indictment,  but  found  him  guilty  as  charged  in  the  first, 
second,  third,  fourth  and  fifth  counts.  Motions  for  a  new  trial 
and  in  arrest  of  judgment  were  filed  and  overruled;  and  on 
June  5,  1885,  the  defendant  was  sentenced  to  pay  a  fine  of 
$100  on  the  first  count  of  the  indictment,  $100  on  the  second 
count,  §100  on  the  third  count,  $200  on  the  fourth  count,  and 
to  be  committed  to  the  jail  of  Osage  county  for  a  period  of 
thirty  days  upon  the  fifth  count;  the  fines  aggregating  in  all 
$500.  The  defendant  was  also  adjudged  to  be  committed  to 
the  county  jail  of  the  county  until  the  fines  and  costs  were 
paid.  The  defendant  excepted  to  the  rulini^s,  orders  and 
judgment  of  the  court,  and  bi'ings  the  case  here. 

On  October  23,  1884,  an  indictment  was  filed  in  the  district 
court  of  Osage  county  against  James  Carnine,  charging  him 
in  four  counts  with  unlawfully  selling  intoxicating  liquors  in 
violation  of  the  prohibitory  liquor  law  of  1881.  He  also  filed  a 
plea  ill  abatement,  which  was  disposed  of  as  the  others  were.  He 
also  demanded  four  i)eremptory  challenges  upon  each  count  or 
offense  stated  in  the  indictment,  but  was  limited  to  and  made 
use  of  four  only.  Trial  was  begun  June  4, 1885,  before  the 
court  with  a  jury.  The  jury  returned  a  verdict  of  not  guilty 
upon  the  first  count  of  the  indictment,  but  guilty  as  charged  on 
the  second,  third  and  fourth  counts  of  the  indictment.  Motions 
for  a  new  trial  and  in  arrest  of  judgment  were  filed,  which 
were  overruled;  and  on  June  5,  1885,  the  court  sentenced  the 
defendant  to  pay  a  fine  of  $100  on  the  second  count  of  the  in- 
dictment, §200  on  the  third  count,  and  that  he  be  committed 
to  the  jail  of  Osage  county  for  a  period  of  thirty  days  on  the 
fourth  count;  the  fines  aggregating  $300.  It  was  further  ad- 
judged that  the  defendant  stand  committed  to  the  jail  of  the 
county  until  the  fines  and  costs  were  fully  paid.  The  defend- 
ant excepted  to  the  rulings,  orders  and  judgment  of  the  court, 
and  brings  the  case  here. 

On  October  24,  1881,  an  indictment  was  filed  in  the  district 
court  of  Osage  county  against  Gus.  Teft,  charging  him,  in  thir- 
teen counts,  with  unlawfully  selling  intoxicating  liquors  in  vio- 
lation of  the  prohibitory  liquor  law  of  1881.     The  same  plea 
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in  abatement  to  the  indictment  made  in  the  foregoiii 
was  made  in  this  case,  with  tlie  same  result.  Ti'ial  was  bc'-un 
February  24,  1885,  before  the  court  with  a  jury.  The  defend- 
ant entered  a  verbal  cliallenge  to  the  array  and  entire  panel  of 
jurors,  which  was  overruled.  The  jury  returned  a  verdict  of 
"guilty  as  charged  in  each  and  every  count  of  the  indictment, 
excepting  the  second  count  thereof."  Subsecjuently  motions  for 
a  new  trial  and  in  arrest  of  judgment  were  tiled.  Tlic  motion 
for  a  new  trial  was  overruled  as  to  the  first,  third,  fourth, 
fifth,  sixth,  seventh,  eighth  and  thirteenth  counts  of  tiio  indict- 
ment, but  sustained  as  to  the  second,  ninth,  tenth,  eleventh  and 
twelfth  counts  thereof.  The  motion  in  ari'est  of  judgment  was 
wholly  overruled.  The  indictment,  and  the  second,  ninth, 
tenth,  eleventh  and  twelfth  counts  thereof,  were  continued,  and 
the  defendant  recjnired  to  give  bail  in  the  sum  of  $.jOO.  The 
court  sentenced  the  defendant  to  pay  a  line  of  SldO  on  tlie  first 
count,  $125  on  the  third  count,  $150  on  the  fourth  count,  $175 
on  the  fifth  count,  §200  on  the  sixth  count,  $225  on  the  sev- 
enth count,  and  that  the  defendant  be  committed  to  tlie  jail  of 
Osage  county  for  a  term  of  thirty  days  upon  the  eighth  count, 
and  that  he  be  committed  to  the  jail  of  said  county  forty-live 
days  on  the  thirteenth  count;  the  fines  aggregating  !?9T5, and 
the  imprisonment  seventy-live  days.  The  defendant  was  further 
adjudged  to  be  committed  to  the  county  jail  of  the  county  until 
the  fines  and  costs  were  paid.  The  defendant  excepted  to  the 
rulings,  orders  and  judgment  of  the  court,  and  brings  the  case 
here. 

S.  B.  Bradford,  attorney -general,  for  the  state;  Edwin  A. 
Austin,  of  counsel. 

Mlis  Lexois  and  Waters  <&  Chase,  for  appellants. 

HoRTON,  C.  J.  In  all  these  cases  the  defendants  were  con- 
victed of  unlawfully  selling  intoxicating  liquors  .vithout  a  per- 
mit, in  violation  of  the  prohibitory  liquor  law  of  1881.  They 
are  so  nearly  similar  and  have  so  many  points  in  common  that 
they  may  be  considered  together. 

1.  We  think  the  trial  coiu't  very  properly  refused  to  rrceive 
any  evidence  in  support  of  the  pleas  in  abatement,  ch. aging 
that  the  members  of  the  grand  jury  returning  the  indictments 
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in  these  casos  were  not  drawn  and  summoned  in  accordance 
witli  tlie  provisions  of  the  statute.  A  plea  in  abatement  is  a 
dilatory  plea,  and  must  bo  pleaded  with  strict  exactness, —  it 
must  be  certain  to  every  intent;  consequently,  we  must  con- 
strue the  pleas  as  allegin<5  thut  the  grand  jurors  were  inconir 
petent.  simply  because  the  trustees  of  Osago  county  for  the 
year  1SS+  did  not  select  for  jury  service  the  names  of  j)ersons 
on  the  assessment  rolls  of  1883.  It  is  nowhere  alleged  in  the 
pleas  that  the  grand  jurors  were  minors,  aliens,  or  insane  per- 
sons; tlierefore,  while  the  grand  jurors  were  not  drawn  or 
summoned  from  the  class  or  list  prescribed  by  the  statute, — 
and  in  that  regard  the  essential  provisions  of  the  statute  were 
disregarded, —  the  ])leas  go  merely  to  the  selection  and  draw- 
ing of  the  jurors,  and  not  to  the  personal  disqualifications  of 
the  jurors,  as  that  phrase  is  understood.  In  the  excellent  work 
of  Thompson  &  Merriam  on  Juries  it  is  said  that  the  reports 
show  no  authentic  instance  of  a  challenge  allowed  to  grand 
jurors,  either  individually  or  to  the  array,  at  common  law. 
Section  507.  If  we  look  to  the  statute  we  find  that  section  79 
of  the  Criminal  Code  provides: 

"No  plea  in  abatement,  or  other  objection,  shall  be  taken  to 
any  grand  jury  duly  charged  and  sworn,  for  any  alleged  irreg- 
ularity in  their  selection,  unless  such  irregularity,  in  the  opin- 
ion of  the  court,  amounts  to  corruption,  in  which  case  such 
plea  or  objection  shall  be  received." 

Under  the  terms  of  the  statute,  no  objection  going  merely 
to  the  manner  of  the  selection  or  drawing  of  a  grand  jury 
will  be  recognized,  unless  it  be  one  that  implies  corruption. 
State  V.  Marsh,  13  Kan.,  590;  Hardin  v.  State,  22  Ind.,  347. 

2.  Each  indictment  contains  several  counts,  each  count 
charging  a  separate  offense.  Upon  the  trial  each  defendant 
claimed  the  right  to  four  peremptory  challenges  for  each  count 
or  separate  offense  contained  in  the  indictment  found  against 
him,  but  was  limited  to  four  only.  Peremptory  challenges 
were  not  allowed  at  common  law  in  trials  for  misdemeanors. 
Whart.  Crim.  PI.  &  Pr.  (8th  ed.),  §  618.  The  statute  regulat- 
ing peremptory  challenges  in  criminal  cases  reads: 

"The  defendant,  in  every  indictment  or  information,  shall 
be  entitled  to  a  peremptory  challenge  of  jurors  in  the  follow- 
ing cases,  as  follows:    .     .    .    (4)  In  cases  not  punishable  with 
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death  or  imprisonment  in  the  penitentiary,  to  the  number  of 
four,  and  no  more."    Crim.  Code,  §  1!)8. 

With  the  knowledge  that  separate  public  offenses,  wliere 
they  are  all  misdemeanors  of  a  kindred  character  and  charged 
agamst  the  same  ])erson,  might  be  joined  in  separate  counts  in 
the  same  indictment  or  information,  the  legislature  has  declared 
that  the  defendant  in  every  indictment  or  information  is  en- 
titled, in  cases  like  those  under  review,  to  four  peremptory 
challenges  of  jurors,  (im/  no  more.  The  statute  seems  to  us 
clear  and  conclusive,  and  to  limit  the  defendants  to  the  chal- 
lenges stated  therein,  whether  the  indictment  or  information 
contains  one  or  more  counts.  In  civil  cases  it  is  said  that 
peremptory  challenges  are  allowed  to  protect  parties,  not  so 
much  from  the  bias  or  prejudice  which  might  arise  in  tlie  mind 
of  a  juror  from  personal  dislike  or  hatred  of  those  who  might 
happen  to  be  plaintiffs  or  defendants  in  the  action,  but  ratlier 
that  which  might  relate  to  or  grow  out  of  the  subject-matter 
in  controversy.  Sfone  v.  Siyui;  93  Mass.,  50S.  In  a  criminal 
case  it  is  understood  that  the  peremptory  challenge  is  allowed 
to  the  accused  upon  his  own  dislike  to  the  individual  juror 
challenged;  that  is,  to  protect  him  from  the  bias  or  prejudice 
in  the  mind  of  the  juror  from  personal  dislike  or  hatred  of  the 
party  being  tried.  If  there  is  anything  in  these  theories  for 
allowing  peremptory  challenges,  it  would  be  perfectly  con- 
sistent for  the  leijislature  to  limit  the  defendant  in  everv 
indictment  or  information  to  the  challenges  named  in  the 
statute,  although  separate  public  offenses  were  charged  therein 
against  him.  Whatever  may  be  the  reasons,  however,  fo''  Hie 
allowance  of  peremptory  challenges  in  civil  and  criminal  cases, 
the  statute  must  control;  and  the  court  havins:  followed  the 
terms  of  the  statute,  we  perceive  no  error  in  its  refusal  to  per- 
mit other  peremptory  challenges. 

3.  The  court  below  committed  no  error  in  overruling  the 
several  motions  of  defendants,  made  before  the  trials,  requiring 
the  state  to  elect  as  to  what  specific  offenses  it  would  rely  upon. 
This  court  has  repeatedly  decided  that  separate  public  offenses, 
where  they  are  all  misdemeanors  of  a  kindred  character  and 
charged  against  the  same  person,  may  be  joined  in  separate 
counts  in  one  information,  to  be  followed  by  one  trial  for  all. 
In  re  Donnelly,  30  Kan.,  434;  In  re  Macke,  31  id.,  54;  State  v. 
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Chandh;  31  iil.,  201 ;  Slate  v.  Crhnmim,  31  id.,  370.  After  the 
state  had  introducetl  its  proof  upon  the  trials,  elections  were 
made  as  to  which  particular  transactions  the  state  would  rely 
upon  for  convictions.  This  is  all  the  law  requires,  and  was 
sufficient.  State  v.  Schweiter,  27  Kan.,  500;  State  v.  C/'wimhis, 
supra. 

4.  The  defendants  in  the  several  actions  offei'cd  to  prove  by 
the  county  attorney  and  other  witnesses  before  the  grand  jury 
that  the  offenses  for  which  they  were  being  tried  were  not  the 
offenses  for  which  they  had  been  actually  indicted,  thu?  attempt- 
in"  to  bring  themselves  within  the  law  as  recently  declared  in 
Skth  I'.  Ih'ooks,  33  Kan.,  708.  The  evidence  was  rejected ;  and 
of  this  com|)]aint  is  also  made,  but  without  any  good  reason. 
The  county  attorney  and  the  other  witnesses,  not  being  mem- 
bers of  the  grand  jury,  could  not  by  any  possibility  have  had 
knowledge  of  the  particular  offenses  which  the  grand  jury  had 
in  mind  and  intended  to  be  covered  by  the  indictments,  sepa- 
rate and  apart  from  the  allegations  therein.  AVhenever  re- 
quired by  an^  grand  jury,  it  is  the  duty  of  the  county  attorney 
to  attend  them  for  the  purpose  of  examining  witnesses  in  their 
presence,  or  giving  them  advice  upon  any  legal  matter.  And 
such  attoi'ney  may  be  allowed  to  appear  before  the  grand  jury, 
on  his  request,  for  the  purpose  of  giving  an  opinion  relative  to 
any  matter  cognizable  by  them,  and  may  be  permitted  to  inter- 
rogate witnesses  before  them  when  they  or  he  shall  deem  it 
necessary ;  but  no  such  attorney,  or  any  other  officer  or  person 
except  the  grand  jurors,  is  permitted  to  be  present  during  the 
expression  of  their  opinions,  or  the  giving  of  their  votes  on  any 
matter  before  them.  Crim.  Code,  §,^  82,  83,  Anciently  the 
grand  jury  did  not  examine  any  witnesses;  ])resentments  being 
made  alone  upon  the  knowledge  of  the  members  of  the  body. 
Later  the  grand  jury  swore  to  make  presentments,  not  only  of 
matters  and  things  given  in  charge,  but  also  of  other  matters 
and  things  which  should  come  to  their  knowledge.  It  is  still  in 
the  power  of  grand  jurors  to  find  indictments  on  their  personal 
knowledge,  with  no  superadded  testimony.  Rcgina  v.  Russell, 
ICar.  &  M.,  247;  Thomp.  &  M.  on  Juries,  §§  464,  407,  014; 
1  Bish.  Crim.  Proc,  §  804;  Crim.  Code,  §§  75,  70.  See,  also^ 
§§  91,  02,  93,  of  the  Criminal  Code. 

5.  In  some  of  the  cases  it  is  urged  that  the  court  erred  in 
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permitting  tlio  question  to  be  asked  and  answered  us  to  who 
assumed  to  be  the  proi)i'ietor3  of  and  controlled  the  premises 
where  the  intoxicating  liquors  were  obtained.  Tlu!  evidence 
was  admissible.  It  was  not  merely  an  opinion,  but  a  fact  de- 
rived from  the  observations  of  the  witness  as  to  (he  cuiuluct 
and  conversation  of  the  defendants,  which  it  was  nmipotent 
for  him  to  state.  But  if  the  evidence  be  regarded  ratlier  us  uii 
opinion  than  a  fact,  accurately  speaking,  it  was  such  character 
of  opinion  as  niay  be  stated  by  a  person  who  witnessiicl  the 
conduct  and  conversation  of  the  parties  at  the  time  upon  the 
premises. 

6.  The  court  instructed  the  jury  if  they  found  that  tlio  per 
son  or  persons  making  the  sales  of  intoxicating  liquors  niade 
the  same  as  clerk,  agent  or  employee  of  any  defendant,  and  iu 
the  ordinary  line  of  his  duty  as  such  clerk,  etc.,  then  tliey 
should  find  such  defendant  liable  on  account  of  the  sales  so 
made,  the  same  as  if  made  by  him  in  person.     The  court  further 
instructed  the  jury  that  in  such  a  case  it  was  not  necessary  for 
the  state  to  show  that  the  clerk,  agent  or  employee  of  the  de- 
fendant making  the  sales  did  not  have  a  permit  to  sell  intoxi- 
cating licjuors.     This  instruction  was  objected  to,  and  it  is 
insisted  that  the  court  should  have  instructed  the  jury  not  to 
convict  any  of  the  defendants  making  sales  through  a  clerk, 
agent  or  employee,  if  the  state  failed  to  show  that  the  clerk, 
agent  or  employee  had  no  permit.     We  think  otherwise.    All 
the  liquors  Avere  obtained  as  beverages;  none   for  medical, 
scientific  or  mechanical  purposes;  none  were  had  upon  pre- 
scription or  affidavit.    After  the  state  established  that  a  de- 
fendant had  no  permit  to  sell  intoxicating  liquors,  but  sales 
the  eof  were  made  by  his  clerk,  agent  or  employee  in  the  ordi- 
nary line  of  his  duty,  it  was  not  necessary  for  the  state  to  go 
further  and  prove  that  the  clerk,  agent  or  employee  had  no 
permit.     If  any  clerk,  agent  or  employee  of  the  defendants,  or 
either  of  them,  was  a  druggist  at  the  time  of  the  alleged  of- 
fenses, and  had  a  permit  to  dispose  of  intoxicating  liquors  in 
accordance  with  the  provisions  of  the  statute,  and  made  sales 
according  to  the  statute,  then  such  person  having  a  permit 
and  selling  liquors  thereunder  was  not  acting  as   the  clerk, 
agent  or  employee  of  the  defendants,  or  either  of  them,  in  mak- 
ing such  sales,  and  therefore  in  thus  disposing  of  liquors  was 
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not  acting  as  tlio  cleric  or  agent  of  the  dofeiulants  or  either  of 
them,  in  the  oidiiiary  line  of  his  duty. 

7.  One  (»ftli(^  ii)structions  is  criticised  upon  the  ground  that 
it  violated  siH-tioii  21')  of  the  Criminal  Code,  which  ]>rovide3: 

"The  ncyiect  oi'  loFusal  of  the  person  <mi  trial  to  testify  shall 
not  rais(!  any  pi'csuniption  of  guilt,  nor  shall  that  circunistanco 
be  referred  to  hy  any  attorney  ))rose(;uting  in  the  case,  nor 
shall  the  same  be  considered  by  the  court  or  jury  before  whom 
the  trial  lakes  i)lace." 

The  instruction  was  as  follows: 

"You  are  not  authorized  by  law  to  arbitrarily  reject,  wilh- 
oiit  cause  or  reason,  the  testimony  of  any  witness,  but  it  is 
your  duty  to  carefully  examine,  and  so  far  as  possible  harmon- 
ize, all  the  testimony  in  the  case  upon  the  basis  of  truth ;  but  if 
you  are  unable  to  do  this,  then  you  are  authorized,  and  it  is 
your  duty,  to  reject  such  of  it  as  you  may  think  not  entitled 
to  credit;  and  in  considering  the  testimony  you  should  not 
draw  any  unfair  inferences  or  unjust  conclusions  against  the 
defendant  because  of  any  failure  or  omission  on  his  part  to  of- 
fer any  particular  kind  of  evidence,  but  he  should  be  tried 
alone  upon  the  facts  pro\'ed.  You  are  to  presume  the  exist- 
ence of  no  fact,  unless  it  has  been  testified  to.  Y''ou  are  to 
found  your  verdict  on  the  testimony  delivered  by  the  witnesses 
upon  the  witness  stand,  and  are  not  to  supplement  it  with  some 
other  fact  that  you  may  think  exists,  but  which  lias  not  been 
proved." 

We  do  not  think  the  criticism  justifiable,  and  considering  all 
the  language  of  the  instruction,  with  the  other  instructions 
presented,  said  section  215  was  not  infringed. 

8.  In  the  Teft  case  it  is  alleged  that  the  defendant  chal- 
lenged the  entire  array  and  panel  of  petit  jurors  on  account  of 
the  failure  of  the  officers  to  select  and  draw  the  jurors  from 
the  class  or  list  prescribed  by  statute.  Comp.  Laws  1879,  ch. 
54,  §§  1  and  2.  Thereon  evidence  was  heard,  and  the  chal- 
lenge overruled.  Upon  the  evidence  the  challenge  ought  to 
have  been  sustained.  The  facts  bring  the  case  within  the 
authority  of  Slate  v.  Jcnh'iis,  32  Kan.,  477.  Where  the  chal- 
lenge to  an  array  of  petit  jurors  is  sustained,  the  statute  pro- 
vides ample  authority  for  the  court  to  summon  a  sufficient 
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number  of  persons  to  serve  as  jurors.     Section  23,  chapter 
54,  Compiled  Laws  1879,  reads: 

"  Whenever,  for  any  cause,  petit  jurors  shall  not  liave  been 
drawn  and  summoned  to  attend  any  court  of  record,  or  a  suf- 
ficient number  of  qualified  jurors  shall  not  be  in  attendance  at 
such  court,  the  court  shall  order  a  sufficient  number  to  bo  im- 
mediately drawn  and  summoned,  as  herein  provided." 

And  section  26  of  said  chapter  provides : 

"  When  there  shall  not  be  jurors  enough  present  to  form  a 
panel  in  any  cause,  the  court  may  direct  the  sheriff  or  other 
oilicer  to  summon  a  sufficient  number  of  persons,  bin  iiig  tlie 
qualificatious  of  jurors,  to  complete  such  panel  from  the  by- 
standers, or  from  among  the  neighboring  citizens,  and  tlie 
officer  shall  summon  the  number  so  ordered :  provided,  that  in 
case  either  party  to  such  cause-,  by  himself  or  his  attorney, 
shall  so  request  it,  it  shall  be  the  duty  of  the  judge  of  such 
court  to  select  such  jurors,  and  cause  a  venire  to  issue  for  the 
same,  naming  the  jurors  so  selected  therein,  as  hereinbefore 
provided." 

Therefore,  in  case  the  challenge  to  the  array  of  petit  jurors 
be  sustained  at  any  term  of  court,  there  ought  to  be  no  delay 
on  the  part  of  the  court  in  summoning,  under  the  provisions 
of  the  statute,  a  sufficient  number  of  persons  to  act  as  jurors 
in  any  case.  Trembly  v.  State,  20  Kan.,  IIG;  Crini.  Code, 
§  208." 

Several  other  exceptions  are  presented  in  the  briefs,  but  we 
do  not  think  it  necessary  to  notice  them  particularly.  AVe 
have  examined  all  the  questions  submitted,  and  find  no  error 
affecting  the  substantial  rights  of  the  parties,  except  tlio  one 
noticed  in  the  Teft  case.  Crim.  Code,  §  293.  No  reference  is 
made  in  the  briefs  of  defendants  concerning  the  costs  ta.xed  in 
the  cases,  and  therefore  we  omit  further  mention  tliereof. 
Wilnoa  V.  Fuller,  9  Kan.,  17G;  I'owerin  v.  Kindt,  13  id.,  7-1. 

The  judgments  in  all  the  cases,  except  No.  3(512,  will  be  af- 
firmed. The  judgment  in  that  case.  State  v.  Teft,  will  be  re- 
versed, and  the  cause  remanded  for  a  new  trial. 


(All  the  justices  concurring.) 
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State  v.  John  O'Neil. 

Saaik  v.  John  O'Nkil. 
Same  v.  Four  Jugs  of  Intoxicating  Liquob:    National  Exp. 

Co.,  (Claimant. 
Same  v.  Sixty-eight  Jugs,  etc.  :  National  Exp.  Co.,  Claimant. 

(58  Vt.,  140.) 

Intoxicating  uquors:  Sale  —  Intention  —  Constitutional  law —  Confisca- 
tion—I  nteratate  commerce — Former  conviction  —  Excessive  punish- 
ment. 


"J.  i| 


1.  Principal  AND  A«EST  — Goods  sent  C.  O.  D.— Where  a  merchant  re- 

ceives ail  order  i'or  goods,  and  ships  the  same  C.  O.  D.,  the  carrier 
becomes  the  agent  of  ti>e  seller  for  the  purpose  of  delivering  the  goods 
and  collecting  the  price,  if  accepted ;  otherwise  to  hold  theiu  subject 
to  the  seller's  order.' 

2.  Sale  of  goods  —  Intention  of  the  parties. —  Whether  or  not,  and 

when,  the  legal  title  passes  on  the  sale  of  goods  or  merchandise  from 
the  vendor  to  the  vendee,  depends  upon  the  intention  of  the  parties, 
and  is  to  be  gathered  from  their  acts,  and  all  the  facta  and  circum- 
stances in  the  case. 

3.  Condition  precedent. —  Where  there  is  a  condition  precedent  attached 

to  the  contract,  the  title  in  the  property  does  not  pass  to  the  vendee 
until  there  has  been  a  performance  or  a  waiver  of  the  condition ;  and 
where  goods  are  sent  C.  O.  D.  the  title  does  not  pass  until  they  are 
accepted  and  paid  for. 

4.  Intoxicating  liquors  — Kept  for  unlawful  purposes  —  Confisca- 

tion.— Section  3  of  No.  43  of  the  acts  of  1883  (Vermont),  providing  for 
the  confiscation  of  intoxicating  liquors  kept  and  intended  for  imlawful 
use,  is  within  the  ptjlice  powers  delegated  to  the  legislature  by  article 
5,  part  1,  of  the  constitution,  and  is  valid. 

5.  Constitutional  law  —  Interstate  commerce. —  Aforesaid  act  of  1883 

is  neither  an  attempt  to  regulate  commerce  between  tlie  states  nor  re- 
pugnant to  section  8  of  the  federal  constitution. 

6.  Violation  of  liquor  laws  —  Former  conviction.—  The  provision  that 

all  persons  charged  with  a  violation  of  the  liquor  laws  shall  be  prose- 
cuted within  three  years  does  not  apply  to  past  convictions  of  a  viola- 
tion of  these  laws;  and  the  fact  that  the  former  conviction  was  more 
than  three  years  prior  to  a  present  prosecution  cannot  avail  one  prose- 
cuted for  a  second  violation. 

7.  Excessive  punishment. —  Where  a  person  has  been  convicted  of  three 

hundred  and  seven  olfenses  against  the  licjuor  laws,  and  sentenced  to 
pay  a  fine  of  !i>30  for  each  offense,  and  to  one  month's  imprisonment, 
the  constitutional  inhibition  of  cruel  and  unusual  punishment,  or  ex- 
cessive fines  or  bail,  has  no  application. 


'St 


'  See  note  at  end  of  case. 
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Exceptions  from  Kutland  County. 

These  cases  were  heard  together.    The  first  two  were  pro- 
ceedings commenced  before  a    justice  of  the  ])eace,  for  the 
confiscation  of  intoxicating  liquors,  shijjjied  from  sovoi'al  towns 
in  New  York  to  Rutland  parties  who  had  ordered  them,  and 
were  marked  "C.  O.  D.,"  and  which  were  seizod  at  the  olHces 
of  the  National  Express  Company,  in  Rutland,  and  in  Center 
Rutland,  by  the  sheriff  of  the  county  and  one  of  his  dt^pnties, 
under  the  authority  of  No.  43  of  the  acts  of  ISSti,  section  2  of 
whicii  is  as  follows:  '■  In  all  cases  where  now,  by  any  of  the 
jH'ovisions  of  said  chapter  [109,  Rev.  Laws],  an  olficer  is  author- 
ized to  seize  intoxicating  licjuoi's,  or  the  casks  or  vessels  con- 
taining the  same,  by  virtue  of  a  warrant  therefor,  he  may  seize 
the  same  without  a  warrant,  and  keep  the  liquors,  casks  or  ves- 
sels so  seized  in  some  safe  place,  and  shall  forthwith  procure 
such  warrant,  ami  he  siiall  thereupon  make  return  of  his  do- 
ings under  said  warrant  in  the  same  nuuiner  as  he  would  have 
done  had  the  issuing  of  the  warrant  preceiled  such  seizure." 
The  National  Express  Company  appeared  before  the  justice  of 
the  peace  and  made  claim  to  the  several  packages  of  liquor, 
claiming  that  the  sales  in  (juestion  were  nuule  in  New  York, 
where  such  sales  were  lawful,  and  that  the  seizure  in  (pit'stion 
was  a  violation  of  section  8  of  the  United  States  constitution, 
and  several  other  claims,  as  appear  in  the  opinion.     Judgment 
having  been  rendered  against  the  express  company  upon  tlieir 
claim  to  the  liquors,  and  the  same  having  been  ordered  to  be 
confiscated,  both  before  the  justice  and  the  county  court,  tiie 
express  company  took  these  cases  to  this  court  for  delei'Miina- 
tion.     The  other  two  cases  were  criminal  prosecutions  begun 
before  a  justice  of  the  peace  —  one  for  keeping  intoxicating  liq- 
uors in  Vermont  with  intent  to  sell  and  furnish  the  same,  con- 
trary to  law,  and  the  other  for  selling  and  furnishing  intoxi- 
cating liquors  in  Vermont  contrary  to  law.     The  respondent 
is  a  wholesale  liquor  dealer  in  Whitehall,  New  York.     Tiie  sales 
complained  of  were  all  upon  oi'ders  received   by  O'Neil  from 
parties  in  Rutland,  and  sent,  C.  ().  D.  to  such  ))arties  in  Kut- 
land through  the  National  Exi)ress  Company,  where  payment 
therefor  was  made  to  the  express  comi)any.     The  respoiulent 
was  found  guilty,  on  the  complaint  for  keeping,  of  oneotfonso 
as  of  second  conviction,  the  punishment  for  which  is  sjj^  >  and 
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one  month's  imprisonment,  and  on  the  complanit  for  selling, 
of  three  hundred  and  seven  offenses  as  of  second  conviction, 
the  punishment  for  which  is  $0,140  ($20  for  each  oifense),  to- 
(^ether  with  one  month's  imprisonment;  and  in  botli  cases,  if 
the  fine  is  not  paid  within  twenty-four  hours,  the  respondent  is 
lobe  committed  to  the  house  of  correction  for  three  times  the 
number  of  days  as  there  are  dollars  of  costs  and  lines,  which 
alternative  sentence  is  in  addition  to  the  month's  imprisonment. 
The  respondent  claimed  that  the  judgment  should  be  only  as  of 
the  first  conviction,  in  which  case  the  fine  is  only  §10  for  each 
offense  without  the  month's  imprisonment,  because  the  record 
of  the  first  conviction  offered  in  evidence  was  more  than  three 
years  before  the  commencement  of  the  present  complaint,  and 
the  statute  provides  that  all  prosecutions  for  violations  of  the 
liquor  law  must  be  commenced  within  three  years. 

W.  C.  Bunion  and  L.  If.  Thompson,  for  the  state. 
./.  C.  Baker,  for  the  respondent. 
Prout  lb  Walker,  for  the  claimant. 

RoYCE,  C.  J.  The  first  and  most  important  question  pre- 
sented by  these  cases  is  whether  or  not  the  intoxicating  liquors 
in  question  were  (in  the  first  two  cases),  in  contemplation  of  law, 
sold  or  furnished  by  the  respondent  in  the  county  of  Rutland 
and  state  of  Vermont;  or  (in  the  last  two  cases)  held  and  kept 
for  the  purpose  of  sale,  furnishing,  or  distribution  contrary  to 
the  statute,  within  said  county  and  state.  The  answer  depends 
upon  wiiothc"  the  National  Express  Company,  by  which  some 
of  said  liquors  were  delivered  to  the  consignees  thereof,  and  in 
whose  possession  the  remainder  were  found  and  seized  before 
delivery,  was  in  law  the  agent  of  the  vendors  or  of  the  vendees. 
If  the  purchase  and  sale  of  the  liquors  was  fully  completed  in  the 
state  of  New  York,  so  that  upon  delivery  of  thera  to  the  express 
company  for  transportation  the  title  vested  in  the  consignees,  as 
in  the  case  of  a  completed  and  unconditional  sale,  then  no  offense 
against  the  laws  of  this  state  has  been  committed.  If,  on  the 
oilier  hand,  the  sale,  by  its  terms,  could  only  become  complete 
so  as  to  pass  the  title  in  the  liquors  to  the  consignees  upon  the 
doing  of  some  act  or  the  fulfilling  of  some  condition  precedent 
after  they  had  reached  Rutland,  then  the  rulings  of  the  county 
court  upon  the  question  of  the  offense  were  correct. 
Vol.  VI— 21 
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The  liquors  were  ordered  by  residents  of  Vermont  from 
dealers  doing  business  in  the  state  of  New  York,  who  selected 
from  their  stock  such  quantities  and  kinds  of  goods  as  thev 
thought  proper,  in  compliance  with  the  terms  of  the  orders 
put  them  up  in  packages,  directed  them  to  the  consignees,  and 
delivered  them  to  the  express  company  as  a  common  carrier  of 
goods  for  transportation,  accompanied  with  a  bill  or  invoice, 
f  .jr  collection.  The  shipment  was  in  each  instance,  which  it 
is  necessary  here  to  consider,  *'  C.  O.  D.,"  and  the  cases  show 
that  the  effect  of  the  transaction  was  a  direction  by  the  shi))- 
per  to  the  express  company  not  to  deliver  the  goods  to  the 
consignees  except  upon  the  payment  of  the  amounts  specified 
in  the  C.  O.  D.  bills,  together  with  the  charges  for  the  trans- 
portation of  the  packages  and  for  the  return  of  the  money 
paid.  This  direction  was  understood  by  the  express  company, 
which  received  the  shipments  coupled  therewith.  Whether  or 
not,  and  when,  the  legal  title  in  property  sold  passes  from  the 
vendor  to  the  vendee  is  always  a  question  of  the  intention  of 
the  parties,  which  is  to  be  gathered  from  their  acts,  and  all  the 
facts  and  circumstances  of  the  case  taken  together.  In  order 
that  the  title  may  pass,  as  was  said  by  Morton,  J.,  in  Mami  v. 
Thompson,  18  Pick.,  305,  "  the  owner  must  intend  to  part  with 
his  property,  and  the  purchaser  to  become  the  immediate 
owner.  Tlioir  two  minds  must  meet  on  this  point,  and  if  any- 
thing remains  to  be  done  before  either  assents,  it  inay  be  an 
inchoate  contract,  but  it  is  not  a  perfect  sale."  Tlic  autlior- 
itics  seem  to  be  uniform  upon  this  point;  and  the  acts  of  tiie 
parties  are  regarded  as  evidence  by  which  the  court  or  jury 
may  ascertain  and  determine  their  intent.  Benj.  Sales,  §§  311, 
319,  note  c.  Where  there  is  a  condition  {»recedent  attached  to 
the  contract,  the  tithj  in  the  property  does  not  pass  to  the 
vendee  until  performance  or  waiver  of  the  conditi(m,  even 
though  there  be  an  actual  delivery  of  possession.  Benj.  Sales, 
§  320,  note  d.  The  Vermont  cases  to  the  above  points  are  re- 
ferred to  in  Robert's  Digest,  <}  10  t'^  Awy.,  and  need  not  be  spe- 
cially reviewed  here. 

In  the  cases  under  consideration  the  vendors  of  the  liquors 
shipped  them  in  accordance  with  the  terms  of  the  orders  re- 
ceived, and  the  mode  of  shipment  was  as  above  stated.  They 
delivered  the  packages  of  liquors,  properly  addressed  to  the 
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several  persons  ordering  the  same,  to  the  express  company,  to 
be  transported  by  that  company,  and  delivered  by  it  to  the 
consignees  upon  the  fulfillment  by  them  of  a  specified  condi- 
tion precedent,  namely,  payment  of  the  purcliase  price  and 
transportation  charges,  and  not  otherwise.  Attached  to  the 
very  body  of  the  contract,  and  to  the  act  of  delivery  to  the 
carrier,  was  the  condition  of  payment  before  delivery  of  pos- 
session to  the  consignee.  With  this  condition  unfulfilled  and 
not  waived,  it  would  be  impossible  to  say  that  a  delivery  to 
the  carrier  was  intended  by  the  consignor  as  a  delivery  to  the 
consignee,  or  as  a  surrender  of  the  legal  title.  The  goods 
were  intrusted  to  the  carrier  to  transport  to  the  place  of  des- 
tination named,  there  to  present  them  for  acceptance  to  the 
consignee,  and  if  he  accepted  them,  and  paid  the  accompany- 
ing invoice  and  the  transportation  charges,  to  deliver  them  to 
him;  otherwise  to  notify  the  consignor,  and  hold  them  subject 
to  his  order.  It  is  difficult  to  see  how  a  seller  could  more  posi- 
tively and  unequivocally  express  his  intention  not  to  relinquish 
his  right  of  property  or  possession  in  goods  until  payment  of 
the  purchase  price  than  by  this  method  of  shipment.  We  do 
not  think  the  case  is  distinguishable  in  principle  from  that  of 
a  vendor  wlio  sends  his  clerk  or  agent  to  deliver  the  goods,  or 
forwards  thoin  to,  or  makes  them  deliverable  uj)()n  the  order 
of,  his  a>>cnt,  with  instructions  not  to  deliver  them  except  on 
payment  of  the  price  or  performance  of  some  other  specified 
condition  ])rccedent  by  the  vendee.  Tlie  vendors  made  the 
express  company  their  agent  in  the  matter  of  the  delivery  of 
the  goods,  with  instructions  not  to  part  with  the  possession  of 
tliem  except  upon  prior  or  contemporaneous  receipt  of  the 
price.  The  contract  of  sale  therefore  remained  inchoate  or 
executory  while  the  goods  were  in  transit,  or  in  the  hands  of 
the  express  company,  and  could  only  become  executed  and 
complete  l)y  their  deli  very  to  the  consignees.  There  was  a  com- 
pleted executory  contract  of  sale  in  New  York;  but  the  com- 
pleted mh;  was,  or  was  to  be,  in  this  state. 

The  autiiorities  upon  the  above  points  and  principles  are  so 
numerous,  and  are  so  fully  collated  in  the  brief  of  the  learned 
counsel  for  the  state,  and  in  the  text  and  notes  of  2  JJenj. 
Sales  (4t]i  Amer.  ed,),  that  we  refrain  from  specific  references 
in  support  of  the  conclusions  at  which  we  have  arrived. 

These  a"e  fully  supported  by  the  decision  of  the  United 
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States  district  court  in  Illinois,  in  People  v.  Shriver,  31  Alb.  L. 
J.,  1G3,  a  case  involving  precisely  the  same  question.    Treat, 
J.,  says  in  the  opinion:  "In  the  case  of  liquor  shipjwd  by  the 
defendant  to  Fairfield  by  express,  C.  O.  D.,  the  liquor  is  re- 
ceived by  the  express  company  at  Shawneetown  as  tlie  afent 
of  the  seller,  and  not  as  the  agent  of  the  buyer,  and  on  its 
reaching  Fairlield  it  is  there  held  by  the  company  as  the  agent 
of  the  seller  until  the  consignee  comes  and  pays  the  money, 
and  then  the  com])any,  as  the  agent  of  the  seller,  delivers  the 
liquor  to  the  purchaser.     In  such  case  the  possession  of  the 
express  company  is  the  possession  of  the  seller,  and  generally 
the  right  of  property  remains  in  the  seller  until  the  payment 
of  the  price.    An  order  from  a  person  in  Fairfield  to  the  de- 
fendant at  Shawneetown  for  two  gallons  of  liquor  to  bo  shipped 
to  Fairfield,  C.  O.  D.,  is  a  mere  offer  by  the  person  sending 
such  order  to  purchase  two  gallons  of  liquor  from  the  defend- 
ant, and  pay  him  for  it  when  he  delivers  it  to  him  at  Fairlield; 
and  a  shipment  by  the  defendant  according  to  such  order  is 
practically  the  same  as  if  the  defendant  liad  him?olf  taken 
two  gallons  of  liquor  from  his  store   in  Shawneetown,  car- 
ried it  in  person  to  Fairfield,  and  there  delivered  it  to  the  pur- 
chaser, and  received  the  price  of  it.     It  would  be  difl'erent  if 
the  order  from  Fairfield  to  the  (lefendant  was  a  simple  order 
to  ship  two  gallons  of  liquor  by  express  to  the  person  ordering, 
whether  such  order  Avas  accompanied  by  the  money  or  not. 
The  moment  the  liquor,  under  such  an  order,  was  delivered  to 
the  express  company  at  Shawneetown,  it  would  become  the 
property  of  the  person  ordering,  and  the  possession  of  the  ex- 
press company  at  Shawneetown  would  be  the  possession  of  the 
purchaser, —  the  sale  would  be  a  sale  at  Shawneetown,— and 
if  it  were  lost  or  destroyed  in  transit  the  loss  would  fall  upon 
the  purchaser.     But  in  the  case  at  bar,  by  the  shi|)ping  of  the 
liquor  to  Fairfield,  C.  O.  D.,  the  defendant  made  no  sale  at 
Shawneetown.     The  right  of  ])roperty  remained  in  himself, 
and  the  right  of  possession,  as  well  as  the  actual  ])ossession, 
remained  in  him  through  his  agent.    Had  it  been  lost  or  de- 
stroyed in  transit,  the  loss  would  have  fallen  upon  himself. 
He  simply  acted  upon  the  request  of  the  purchaser,  and  sent 
the  liquor  to  Fairlield  by  his  own  agent,  and  there  effected  a 
sale  by  receiving  the  money  and  delivering  the  liquor." 
2.  It  is  insisted  on  the  part  of  the  claimant  in  tho  case  of 
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The  State  v.  Sixty-eigJU  Jugs,  etc.,  that  section  2  of  Xo.  43  of 
the  Acts  of  1882,  under  which  the  liquors  in  that  case  were 
seized,  is  unconstitutional.  Conceding  the  points  contended 
for  by  the  learned  counsel  for  the  claimant,  that  there  is  a 
well-recognized  right  of  property  in  intoxicating  liquors,  that 
thev  are  not  malum  in  se,  and  that  their  use  is  not  hy  law  pro- 
hibited to  citizens  in  this  state,  these  propositions  are  neverthe- 
less clearly  subject  to  the  qualification  that,  wheti  hept  and 
kknded  for  unlmofal  use,  such  liquors  fall  at  once  under  the 
ban  of  the  law  and  become  subject  to  seizure  and  confiscation 
by  such  methods  as  are  provided  by  law  in  conformity  with 
tlie  constitution.  That  intoxicating  liquors,  when  once  branded 
with  this  unlawful  intent  on  the  part  of  the  owner  or  pos- 
sessor, become  subject  to  confiscation  by  the  government,  and 
that  the  methods  and  means  of  their  seizure  and  condemnation 
are  within  the  police  powers  delegated  to  the  legislature  by 
article  5,  part  1,  of  the  constitution,  is  too  well  settled  in  this 
state  and  elsewhere  to  require  extended  discussion.  Spalding 
V.  Preston,  2L  Vt.,  9;  State  v.  Gonlin,  27  Vt.,  318;  id.,  325,  327; 
State  V.  Coimtoch,  id.,  553;  GUI  v.  Parker,  Zi\\..,C)\Q;  Potter's 
Dwar.,  ch.  U;  Cooley,  Const.  Lim.  (4th  ed.),  714,  727. 

This  section  gives  the  officer  power  to  seize,  without  war- 
rant, liquor  found  "  under  circumstances  warranting  the  belief 
that  it  is  intended  for  sale  or  distribution"  contrary  to  the 
provisions  of  chapter  IGl),  E.  L.  It  does  not  purport  to  confer 
the  power  of  search ;  nor  does  anything  api)ear  to  show  that 
the  olHcer  assumed  to  exercise  such  power  in  this  case.  It  sim- 
ply provides  for  the  seizure,  without  warrant  previously  issued, 
of  something  which  the  law  has  declared  subject  to  seizure  and 
condemnation,  under  the  police  power  delegated  by  the  consti- 
tution, as  an  instrument  intended  by  the  owner  or  possessor  for 
a  use  unlawful  by  express  statute,  and  dangerous  to  the  peace, 
health  and  good  morals  of  the  communitv.  That  the  article 
initself  may  be  innocuous  may  be  the  subject  of  lawful  own- 
ership, or  may  be  even  susceptible  of  beneficial  use,  can  no 
more  affect  the  question  than  could  the  fact  that  certain  tools 
were  susceptible  of  lawful  and  beneficial  use  in  mechanics  save 
thfitn  from  becoming  subject  to  seizure  and  confiscation  if  in- 
tended by  their  owner  or  possessor  for  use  as  the  instruments 
for  accomplishing  a  contemplated  burglary ;  or  the  harmless 
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character  of  the  metal,  and  its  owner's  right  of  property 
therein,  to  protect  his  ownership  when  fashioned  and  in- 
tended for  passing  as  counterfeit  coin.  It  cannot  be  doubted 
in  this  state  since  the  case  of  Spalding  v.  Preston,  'il  Vt.,  9, 
and  has  not  been  elsewhere,  so  far  as  we  are  aware,  tliat  arti- 
cles or  instrumentalities  once  impressed  with  the  chiinictcristic 
of  adaptation  and  intended  use  for  purposes  prohibited  by  law, 
and  contrary  to  the  public  peace,  health  or  morals,  arc  subject 
to  summary  seizure  under  statutory  or  even  general  police  reg- 
ulations. That  the  liquors  in  question  were  intended  for  such 
use  has  been  determined  in  this  case  as  a  question  of  fact  by 
the  tribunal  designated  by  law,  and  that  adjudication  is  con- 
clusive. 

The  scope  and  application  of  article  5,  part  1,  of  the  constitu- 
tion have  been  defined  by  this  court  in  the  cases  above  referred 
to,  and  in  Jie  I*owers,  25  Vt.,  265,  which  has  ever  since  been 
regarded  as  conclusive  against  such  application  of  tliat  section 
of  the  bill  of  riglits  as  is  hero  contended  for  b}'  tlio  claimant. 
See  Gill  v.  Pavl-er,  81  Vt.,  010;  State  v.  Peterson,  41  Vt.,  504; 
State  V.  Intoxicating  Liquor,  55  Vt.,  82.  In  Massachusetts  a 
statute  practically  identical  with  the  one  in  question  has  been 
held  not  to  contravene  a  similar  constitutional  provision.  Jonex 
V.  Hoot,  G  Gray,  435;  Mason  v.  Lothrop,  7  Gray,  354.  The  de- 
cisions in  Maine  are  to  the  same  effect.  State  v.  MoCann,  59 
Me.,  383 ;  State  v.  Ilowlerj,  05  Me.,  100 

3.  Concerning  the  claim  that  section  8  of  the  federal  consti- 
tution, conferring  upon  congress  the  exclusive  right  to  regulate 
commerce  among  the  states,  has  application,  it  is  sufficient  to 
say  that  no  regulation  of  or  interference  with  interstate  com- 
merce is  attempted.  If  an  express  company,  or  any  other  car- 
rier or  person,  natural  or  corporate,  has  in  possession  within 
this  state  an  article  in  itself  dangerous  to  the  community,  or  an 
article  intended  for  unlawful  or  criminal  use  within  the  state, 
it  is  a  necessary  incident  of  the  police  powers  of  the  .state  that 
such  article  should  be  subject  to  seizure  for  the  ))rotection  of 
the  community.  It  would  certainly  be  a  strange  perversion  of 
language  to  claim  that  if  this  express  company  were  to  hold  in 
possession  within  this  state  clothing  infected  with  the  small- 
pox or  yellow  fever,  or  tools  with  which  it  was  intciuled  to 
commit  a  burglary,  the  state  government  should  be  powerless 
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to  protect  its  citizens  by  seizing  and  rendering  harmless  such 
articles,  simply  because  thoy  might  have  been  brought  in  the 
ordinary  course  of  business  from  another  state.  If  the  express 
company  has  in  possession  within  the  state  liquor,  with  intent 
to  make  unlawful  use  or  dinj/ositio/i  of  it,  then  the  right  to  seize 
it  and  prevent  such  unlawful  use  attaches.  If  it  were  compe- 
tent for  persons  or  companies  to  become  superior  to  state  laws 
and  police  regulations,  and  to  override  and  defy  them,  under 
the  shield  of  the  federal  constitution,  simply  hy  means  of  con- 
ducting an  interstate  traffic,  it  would  indeed  be  a  strange  and 
deplorable  condition  of  things.  The  right  of  the  states  to 
regulate  the  tralfic  in  intoxicating  liquors  has  been  settled  by 
the  United  States  supreme  court  in  the  License  Oases,  5  How., 

577. 

4.  Proof  of  the  former  conviction  in  the  cases  of  State  v. 
WXeil  was  properly  admitted,  notwithstanding  the  convic- 
tion appeared  to  have  been  more  than  three  years  before  the 
trial.  No  provision  of  the  statute  requires  that  the  former 
conviction  must  have  been  within  three  years,  and  we  have  no 
authority  to  add  such  a  provision  to  the  law,  as  it  is  plainly 
and  unambiguously  framed  by  the  legislature.  The  reason 
for  the  limitation  of  prosecutions  for  the  olfenses  charged  in 
these  cases  to  a  period  within  three  years  from  the  time  of 
commission,  as  for  all  similar  limitations,  is  that  a  pereon 
should  not  be  called  upon  to  answer  to  a  legal  accusation  after 
such  a  long  time  has  elapsed  as  would,  in  the  estimation  of 
the  law,  make  it  difficult  or  impossible,  by  reason  of  the  death 
or  removal  of  witnesses,  the  loss  or  destruction  of  evidence,  or 
the  various  embarrassments  likely  to  arise  from  a  considerable 
lapse  of  time,  for  him  to  establish  his  innocence.  This  reason 
has  no  application  to  a  case  where  the  only  proof  that  can 
be  used  on  the  one  side  or  the  other  is  matter  of  record.  We 
should,  therefore,  have  no  justification,  even  if  we  deemed  it 
within  the  scope  of  our  power  and  duty,  for  making  applica- 
tion of  a  rule  of  limitation  by  analogy  in  these  cases. 

5.  The  constitutional  inhibition  of  cruel  and  unusual  pun- 
ishments, or  excessive  fines  or  bail,  has  no  application.  The 
punishment  imposed  by  statute  for  the  offense  with  which  the 
respondent  O'Neil  is  charged  cannot  be  said  to  be  excessive 
or  oppressive.    If  he  has  subjected  himself  to  a  severe  penalty 


0  'it. 


W 


328 


AMERICAN  CRIMINAL  REPORTS. 


it  is  simply  because  he  has  committed  a  great  many  of  such 
offenses.  It  would  scarcely  bo  competent  for  a  person  to  as- 
sail the  constitutionality  of  the  statute  prescribint^  a  punish 
ment  for  burf^lary,  on  the  ground  that  he  had  committed  so 
many  burglaries  that,  if  punishment  for  each  were  inflicted 
on  him,  he  might  be  kept  in  prison  for  life.  The  nioro  fact 
that  cumulative  punishments  may  bo  imposed  for  distinct  of 
fenses  in  the  same  prosecution  is  not  material  upon  this  ques 
tion.  If  the  penalty  were  unreasonably  severe  for  a  «<«;//- 
offense,  the  constitutional  question  might  be  urged,  but  here 
the  unreasonableness  is  only  in  the  number  of  offenses  whicii 
the  respondent  has  committed. 

The  inevitable  deduction  from  what  has  been  said  under  the 
first  point  is  that  the  respondent  O'Neil,  by  what  he  <lid  in 
respect  of  the  transactions  in  question,  made  the  express  com- 
pany his  agent;  and,  as  what  was  done  by  such  agent,  in  the 
execution  of  the  authority  and  instructions  directly  given  by. 
him,  committed  ofl'enses  against  the  statute,  O'Neil  must  bo  hold 
responsible.  That  he  was  innocent  of  any  purpose  or  intent 
to  break  the  law,  and  was  unaware  that  what  he  did  was  con- 
trary to  law,  cannot  avail  him  in  defense.  iSiate  v.  Coinlwp, 
28  Vt.,  508. 

The  result  is  that  in  the  cases  of  State  v.  O'Neil,  Nos.  27  and 
28,  the  respondent  takes  nothing  by  his  exceptions;  and  in  tlie 
case  of  State  v.  Intoxlcatintj  Liquor:  National  Express  Coinpanij, 
Claimant,  Nos.  25  and  20,  the  judgments  are  allirmcd. 


Note. —  It  was  recently  held  in  United  States  v,  Clinc,  26  Fed.  Rep.,  513, 
that  where  a  iiersoii  who  has  secured  a  license  to  retail  li(]uors  at  one  town 
receives  an  order  lor  a  certain  amount  of  designsitod  liijuors  from  a  person 
residing  at  another  town  or  place,  and  he  fills  such  order  by  taking  or  send- 
ing the  liquor  desired  to  such  party,  and  collects  the  price  therefor  at  the 
time  of  delivery,  he  is  guilty  of  a  violation  of  the  revenue  laws  prohibiting 
the  sale  of  liquor  without  license. 

Judge  Dick  says,  in  the  course  of  the  opinion,  that  "if  a  proposition  of 
purchase  is  made  by  letter,  and  is  accepted  by  a  vendor,  and  he  duliveis 
the  article  purchased  to  a  common  carrier  as  directed  by  the  purcliaser, 
such  delivery  completes  the  contract  of  sale,  and  transfers  title  withont 
payment  of  the  price,  as  the  common  carrier  is  the  agent  of  the  purchaser, 
and  the  vendor  only  has  the  right  of  stoppage  in  transitu  if  the  purcliaser 
is  ascertained  to  be  insolvent.  If  a  vendor  delivers  an  article  orderoa  to  a 
common  carrier,  marked  'C.  O.  D.,'  and  directed  to  afi  intended  purchaser, 
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the  contract  of  sale  is  completed  nt  the  place  of  delivery  to  the  purchaser 
on  the  imjineiit  of  the  i)ricc,  ns  the  common  carrier  is  the  agent  of  the 
vendor  fur  tlic  purposes  expressed,  and  the  ownership  of  the  jiroperty  set 
apart  for  the  purchaser  does  not  pass  to  him  until  he  pays  the  price." 


State  v.  Dodge. 


(78  Me.,  439.) 

Intoxicatino  liquors:  Sale  of — Indictment—  Nuisance, 

An  indictment  charging  a  person  with  keeping  and  maintaining  "  a  build- 
ing occupied  by  himself  as  a  saloon  and  shop,  and  resorted  to  for  the 
illegal  sale  of  intoxicating  liquors,"  is  not  sufficient  to  bring  the  offense 
within  the  statute  against  nuisances.     R.  S.  Me.,  ch.  17,  §  1.' 

On  Demurrer  from  Supreme  Judicial  Court,  Waldo  County. 

This  was  an  indictment  brou<»ht  under  Kcvised  Statutes, 
chapter  17,  section  1,  which  is  as  follows: 

"All  places  used  as  houses  of  ill  fame,  or  for  the  illegal  sale 
or  keeping  of  intoxicating  liquors,  or  resorted  to  for  lewdness 
or  gambling;  all  houses,  shops,  or  places  of  resort  where  intox- 
icating liquors  are  sold  for  tippling  purposes;  and  all  places 
of  resort  where  intoxicating  li(piors  arc  kept,  sold,  given  away, 
drank,  or  disixmsed  in  any  manner  not  provided  by  law, —  are 
common  nuisances." 

The  indictment  charged  the  respondent  with  keeping  and 
maintaining  "a  common  nuisance,  to  wit,  a  certain  building 
.  .  .  occupied  by  the  said  Manloy  Ellis  Dodge  as  a  saloon  and 
shop,  and  resorted  to  for  the  illegal  sale  of  intoxicating  liquors," 
etc.  The  resi)ondent  filed  a  demurrer  to  the  indictment,  which 
was  overruled  by  the  presiding  judge,  and  he  thereuj.on  al- 
leged exceptions, 

Orville  D.  Baker,  attorney-general,  and  R.  W.  Rogers,  county 
attorney,  for  the  state. 

Wm.  11.  Fogler,  for  the  defendant. 

Danfortu,  J.  This  case  presents  the  question  as  to  the  suf- 
ficiency of  an  indictment  founded  upon  Kevised  Statutes,  chap- 

1  See  note. 


t      f  R. 


.  f 


m 


I 


ifj 


330 


AMERICAN  CRIMINAL  REPORTS. 


ter  17,  section  1.  If  sustained,  it  must  be  under  the  first  clause 
of  the  section,  whicli,  so  far  as  necessary  for  the  case,  roads  as 
follows,  viz. :  "  All  places  used  .  .  .  for  the  ille;ral  sale  or 
keeping  of  intoxicating  liquors,"  arc  coninion  nuisarioos.  By 
section  2  the  keeper  or  niaintainer  of  such  nuisance  shall  be 
punished  by  tine  or  imprisonment.  The  material  part  of  the 
indictment  charges  that  the  defendant  "  did  keep  and  main- 
tain a  common  nuisance,  to  wit,  a  certain  building  .  .  . 
occupied  by  the  said  Manley  Ellis  Dodge  as  a  saloon  and  shop, 
and  resorted  to  for  the  illegal  sale  of  intoxicating  li(]Uor8," 
etc. 

The  statute  declares  buildings  used  for  illegal  sale  or  keep- 
ing, etc.,  nuisances.  The  indictment  alleges  that  tho  building 
was  resorted  to  for  that  purpose.  It  is  claimed  that  the  iwo 
expressions  mean  the  same  thing.  This  cannot  bo.  Ts'citlier 
word  has  any  technical  meaning  attached  to  it.  ]>oth  must 
therefore  be  construed  in  their  ordinary  and  usual  signiiication. 
The  building  may  be  and  is  used  by  the  occui)ant  or  keeper. 
It  is  resorted  to  by  other  persons.  If  used  for  sales  it  must  be 
understood  that  sales  are  made  by  the  kijeper,  or  undei"  his 
authority.  If  resorted  to  for  that  purpose,  sales  may  or  may 
not  be  made;  and,  if  made,  are  supposed  to  be  made  by  the  per- 
sons so  resorting,  and  here  is  no  allegation  that  any  sales  were 
made,  or,  if  so,  that  they  were  made  by  the  consent,  or  knowl- 
edge even,  of  the  defendant.  lie  is  charged  with  keepin<? 
saloon  and  shop.  Other  persons  are  charged  with  resort  it 
it  for  the  ))urpose  of  illegal  sales.  If  such  sales  are  madi 
evil  may  be  as  great  as  thouirh  made  by  the  keeper.  JJut  lin- 
is  not  the  olfense  provided  by  the  statute.  Besides,  he  is  not 
charged  with  keeping  the  building  for  any  sufch  ])urpose,  and 
should  not  be  punished  for  the  wrong  of  others.  Coin.  v.  Siahl, 
7  Allen,  301. 

The  case  of  /Siato  v.  Zanfj,  03  Me.,  215,  relied  upon  in  sup- 
port of  the  indictment,  is  not  in  point.  It  does  not  hold  that 
the  phrases  "  resorted  to  "  and  "  used  for  "  are  of  the  same 
meaning,  but  rather  that  the  proper  construction  of  the  statute 
under  which  that  indictment  was  found  required  the  insertion 
of  the  words  "  used  for ''  before  the  words  "  illegal  sale,"  and 
not  the  words  "  resorted  to,"  and  hence  the  words  "  used  for  " 
were  properly  used  in  the  indictment  as  more  accurately  ex- 
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S  tlio  intention  of  the  statute.    Since  then  the  statute 


had  been  chunged  so  as  to  leave  no  doubt  tiiat  the  construc- 
tion then  given  is  the  true  one,  and  the  indictment  in  the  case 
at  bar  sliould  liavo  followed  that.  Com.  v.  Jlowe,  13  Gray,  26. 
Exceptions  and  demurrer  sustained.  Indictment  adjudged 
bad. 

Petkhs,  C.  J.,  Walton,  Emkuv,  Fostek  and  IIaskkll,  JJ., 
concurred. 

Note,— Wlien  tho  place  where  intoxicating  liquors  are  unlawfully  sold  is 
describeii,  in  an  infornmtiun  charging  an  offense  under  the  prohibitory 
liquor  law,  ns  followH:  "  In  the  south  portion  of  a  certain  connected  row  of 
frame  buil(lin>;8  fronting  east  on  Spiiice street,  between  North  Second  street 
and  Noitli  Third  street,  in  the  city  of  Abilene,  in  said  Dickinson  county  and 
state  of  Kansas,"—  and  no  motion  is  made  to  quash  the  information,  and 
the  allef^od  iiidelinitoness  of  the  description  is  raised  only  by  objection  to  the 
introduition  of  evidence,  and  thereupon  the  court  construes  the  description 
intliu  inroiniation  to  refer  "to  the  south  building  of  tho  coimected  row  of 
fraiuf  buildings  fronting  east  on  Spruce  street,  between  North  Second 
street  and  North  Tiiird  street,  in  the  city  of  Abilene,"  and  limits  the  evi- 
dence to  the  extreme  south  building  of  the  connected  row  of  frame  build- 
ings, held,  tliut  tiie  description  in  tho  information,  as  construed  and  limited, 
is  sufficient.    State  v,  Ruhrer,  B4  Kan.,  427. 


IIkath  v.  State. 


(105  Ind.,  342.) 

I.iTOXiCATiNa  LIQUORS :  Selling  without  license  —  License  to  one  no  protec- 
tion to  another. 


I     1 


Selijxo  liquck  without  license— License  to  one  no  protection  to  an- 
other.—  A  license  issued  to  one  man  to  sell  intoxicating  liquor  at  a 
certain  place  affords  no  protection  to  another  who  has  purchased  such 
place,  and  sold  intoxicating  liquor  thereat. 

From  tin  Allen  Circuit  Court. 

T.  E.  Ellison,  for  appellant. 

G.  M.  Dawson,  prosecuting  attorney,  for  the  state. 

NiBLACK,  C.  J.    Upon  an  appeal  from  the  judgment  of  a  jus- 
tice of  the  peace  the  ai)pellant,  Benjamin  F.  Heath,  was  tried 
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and  convicted  of  soiling  to  one  Groves,  on  the  loth  day  of  De- 
cember, 18S5,  intoxicating  liquor,  to  be  drunk  on  the  proiuiscs 
without  a  license  authorizing  such  a  sale.  The  only  quostlon 
made  upon  this  appeal  is  upon  the  sufficiency  of  the  eviclenceto 
sustain  the  finding  of  the  circuit  court.  It  was  admitted  by  the 
appellant  at  the  trial  that  he  sold  intoxicating  liquor  to  Groves 
at  the  time  and  place  and  for  the  purpose  charged  in  the  affida- 
vit filed  against  him;  that  on  the  9th  day  of  July,  1^85.  one 
Charles  B.  Smith  obtained  a  license  from  the  board  of  commis- 
sioners of  Allen  county  to  sell  spirituous,  vinous  and  malt  liquors 
at  the  place  at  which  the  appellant  sold  the  intoxicating  liquor, 
for  the  period  of  one  year  from  tliat  date;  that  the  building  in 
which  fc?mith  commenced  to  do  business  under  his  license  be- 
longed to  one  Dudenhoefer,  and  was  by  him  leased  to  Smith; 
that  on  the  olst  day  of  August,  1885,  Smith  gave  to  one  Dennis 
a  chattel  mortgage  on  all  the  fixtures  and  furniture  in  bis 
saloon,  to  secure  the  payment  of  the  sum  of  $83.35,  to  be  paid 
in  one  month,  which  time  was  afterwards  extended  for  another 
montli;  that  in  October,  1885,  Smith  having  become  indebted 
to  Dudenhoefer  in  the  sum  of  $45  for  rent,  the  latter  dochired 
the  lease  to  Smith  forfeited;  that  on  the  25th  day  of  Novem- 
ber, 18S5,  Dudenhoefer  commenced  a  suit  against  Smith  before 
a  justice  of  tlie  peace,  to  evict  him  from  tlio  premises,  which 
consisted  of  a  dwelling-house,  in  which  the  latter  lived,  and  tlio 
saloon,  and  on  the  same  day  sold  and  conveyed  the  property 
to  one  Evans;  that  on  the  2d  day  of  December,  1885,  Duden- 
hoefer recovered  a  judgment  for  the  possession  of  the  property. 
and  $10.50  in  damages;  that  on  the  3d  day  of  December,  ISS.'). 
a  writ  was  issued  to  a  proper  constable,  commanding  him  to 
put  Smith  out  of  possession,  and  to  collect  the  amount  of  (him- 
ages  and  costs  adjudged  against  him;  that  the  constable  took 
possession  of  the  saloor»,  levied  upon  the  lixtures  and  furniture 
in  it,  and,  locking  it  up,  gave  the  key  to  Dudenboefer's  attor- 
ney. Tt  was  also  made  to  appear  by  the  evidence  that  on  the 
next  day,  —  that  is  to  say,  on  the  4rth  day  of  December,  188.>,— 
Evans,  Smith  and  Heath  came  together  and  entered  into  an 
arrangement  to  have  the  saloon  reopened  and  business  con- 
tinued in  it  in  Smith's  name.  To  that  end  Evans  executed  to 
Smith  a  written  lease  to  the  ])remises  for  one  month,  with  the 
privilege  of  renewal  from  month  to  month,  upon  payment  of 
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the  rent  in  advance,  until  the  1st  day  of  July,  1S8C.  Smith 
and  Heath  thereupon  entered  into  an  agreement  in  writing,  as 
follows : 

"  Fort  Wayne,  Ind.,  December  4,  1885. 

"I,  Charles  B.  Smith,  of  Allen  county,  Indiana,  do  hereby 
hire  and  employ  Benjamin  F.  Heath  to  act  as  my  bar-keeper 
till  the  1st  of  July,  1886,  at  my  saloon.  No.  401  East  Wayne 
street,  in  said  city  of  Fort  Wayne.  I  do  also  authorize  him  to 
purchase  such  goods  as  may  reasonably  be  necessary  to  carry 
on  said  business,  and  to  give  receipts  and  sign  my  name  to 
such  contracts  as  may  be  necessary  co  carry  out  this  contract. 
And  I  do  further  agree  to  sell  and  deliver  to  him  all  the  (fix- 
tures) and  furniture  there  is  now  in  said  premises  for  the  sura 
of  $70,  the  receipt  of  which  is  hereby  acknowledged;  it  being 
agreed  that  said  Heath  shall  act  as  such  bar-tender,  and  shall 
procure  such  assistance  as  may  be  necessary,  at  his  own  ex- 
pense, to  properly  carry  out  this  contract.  And  said  Heath 
shall  faithfully  carry  out  this  contract  and  save  said  Smith 
from  prosecutions  on  .account  of  such  employment;  that  he 
keep  an  orderly  house,  sell  no  liquors  to  minors,  or  to  persons 
into.xicated,  or  to  habitual  drunkards,  or  in  any  manner  pro- 
hibited by  law.  It  is  also  agreed  that  said  Heath  shall,  out  of 
the  receipts  of  said  business,  pay  all  bills  incurred  on  account 
thereof,  and  that  he  shall  have  for  his  services  all  prolits  made 
in  carrying  on  the  same,  and  any  and  all  liquors  or  goods 
bought  by  him  on  my  account,  when  the  same  are  paid  for, 
except  the  sum  of  $10  per  inonth,  which  is  to  be  paid  to  B.  B. 
Evans  for  the  use  of  said  saloon  by  said  Heath  on  the  account 
of  said  Smith,  said  Evans  having  this  day  leased  the  same  to 
said  Smith. 

"In  witness  whereof,  said  parties  have  hereunto  set  their 
hands  the  day  and  year  above  written. 

"Charlks  B.  SiMrrn. 

"December  4,  1885.  B.  F.  ITkatii. 

"I  agree  that  said  Benjamin  F.  Heatli  shall  honestly  and 
faithfully  carry  out  his  part  of  the  above  contract. 

"  J^KNNKTT  B.  Evans." 

Smith  testified  that  he  sold  the  fixtures  and  furniture  in  the 
saloon  to  Heath  for  $70;  that  Evans  furnished  the  money, 
which  was  turned  over  to  Dudenhoefer  in  payment  of  his  rent 
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and  judgment  for  damages  and  costs ;  that  Evans  paid  and  took 
up  the  chattel  mortgage  executed  to  Dennis;  that  soon  after 
signing  the  agreement  with  Heath,  he  had  moved  over  into  an- 
other part  of  the  cit}'^,  and  had  not  since  been  in  the  saloon 
exceeding  once  or  twice,  if  at  all,  as  to  which  he  could  not  re- 
member; that  after  signing  the  agreement,  Heath  got  the  key 
from  Dudenhoefer's  attorney,  and  went  into  the  possession  of 
the  saloon,  assuming  and  continuing  to  be  in  entire  control; 
that  there  was  at  tlje  time  probably  $10  worth  of  liquors  in  the 
saloon;  that  he,  Smith,  was  not  to  get  anything  out  of  the 
business  except  ^10,  which  was  to  be  paid  to  Evans  for  rent; 
that  he  considered  himself  the  owner  of  the  li(]Uors  in  the 
saloon,  but  Heath  was  to  have  all  he  paid  for;  that  he  consid- 
ered himself  responsible  for  the  acts  of  Heath  while  carrying 
on  business  under  the  contract  under  which  he  went  into  pos- 
session, but  that  he  had  no  property  which  amounted  to  any- 
thing, and  was  in  fact  entirely  insolvent;  that  at  the  time  he 
was  put  out  of  the  possession  of  the  saloon  ho  was  in  debt,  and 
had  no  moncv  and  could  not  have  run  the  saloon  anv  lonjrcr 
and  that  he  entered  into  the  agreement  with  Heath  at  the  re- 
quest of  Evans,  who  wanted  Heath  to  run  the  saloon;  that 
nothing  was  said  at  the  time  of  the  agreement  about  his  trans- 
ferring his  license  to  Heath;  that  he  did  not  know  what  liquor, 
if  any.  Heath  luid  since  bought;  and  that  he  had  given  himself 
no  trouble  about  the  business  since  Heath  had  taken  charge  of 
the  saloon.  Evans  and  Heath  also  testified  as  witnesses  in  the 
cause,  but  their  testimony  was  in  general  corroboration  of  the 
statements  made  by  Smith  as  above,  and  contained  nothing 
changing  the  gencrjil  character  of  the  transaction  which  re- 
sulted in  placing  Heath  in  possession  of  the  saloon. 

While  the  agreement  set  out  and  relied  upon  in  this  case  is 
very  similar  to  the  '^ne  ruled  upon  and  held  to  bo  a  valid 
agreement  upon  it?  face,  in  the  case  of  Jiuiiyan  v.  State,  52 
Ind.,  320,  the  circu. distances  attending  as  well  as  succeeding 
its  execution  tended  to  prove  it  to  have  been  a  mere  cover  for  the 
absolute  sale  und  transfer  of  the  saloon  to  Heath.  In  finding 
the  defendant  guilty,  the  circuit  court  evidently  construed  the 
entire  transaction  as  amounting  to  an  absolute  sale  and  transfer 
of  the  saloon,  and  not  as  the  mere  appointment  of  Heath  as 
the  bar-keeper  and  agent  of  Smith,  and  we  have  no  reason  for 
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holding  that  the  construction  thus  placed  upon  the  evidence 
was  an  incorrect  construction.  Conceding,  therefore,  that 
Heath  had  become  the  actual  owner  of  the  saloon,  as  the  evi- 
dence tended  to  show  he  had,  the  license  issueil  to  Smith 
afforded  him  no  protection  for  making  the  sale  of  intoxicating 
liquor  admitted  to  have  been  made  in  this  case.  Pickens  v. 
Slate,  20  Ind.,  110;  Kraut  v.  State,  47  Ind.,  519;  S/iaw  v.  State, 
56  Ind.,  188;  Keiser  v.  State,  5S  Ind.,  370. 
The  judgment  is  affirmed,  with  costs. 
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The  State  v.  Hayes. 

(67  la.,  27.) 

Intoxicatino  liquors  :  Trial  without  plea  —  Nuisance  —  Intent. 

1.  Criminal  procedure  —  Trial  without  plea.— Where  a  defendant  is 

put  on  trial  without  plea  to  tlie  indictment  having  been  entered,  it 
is  a  mere  teclinical  error  or  irregularity  which  does  not  affect  any  of 
the  substantial  rights  of  the  defendant,  and  affords  no  ground  for 
reversal. 

2.  NuisAN'CK  —  Intent  —  Sale  by  clerk.— Under  the  code  of  Iowa  (sees. 

1525,  I'AO.  1543,  1543),  a  person  is  not  guilty  of  nuisance  on  account  of 
the  unlawful  sale  of  liquor  in  his  store  by  his  clerk,  unless  he  occupies 
the  place  or  carries  on  the  business  for  the  purpose  of  making  such 
sales.  An  unlawful  intent  on  liis  part  is  an  essential  ingredient  of  the 
crime.' 


Appeal  from  Story  District  Court. 

The  defendant  was  accused,  by  indictment,  of  the  crime  of 
nuisance.  He  was  tried  by  a  jury  and  found  guilty,  and  the 
court  sentenced  him  to  pay  a  fine  and  the  costs  of  the  prose- 
cution, and  from  this  judgment  he  appeals. 

F.  J).  Thompson,  for  appellant. 

A.  J.  Baker,  attorney-general,  for  the  state. 

Rkki),  J.  1.  The  indictment  was  returned  on  the  23d  day 
of  August,  1883.    Afterwards,  during  the  same  term  of  court, 

•  See  note. 


m  '*; 


336 


AMERICAN  CRIMINAL  REPORTS. 


IV 


defendant  appeared  and  waived  the  arraignment,  and  further 
time  was  given  liim  within  which  to  plead,  and  the  cause  was 
continued.  At  the  next  term  defendant  was  put  upon  bis 
trial.  It  does  not  appear  from  the  record  that  he  ever  plcadod 
to  the  indictment.  The  cause  was  tried,  however,  in  every 
respect  as  though  a  plea  of  not  guilty  had  been  entered.  It  is 
now  insisted  that  the  court  erred  in  placing  the  defendant  on 
trial  without  a  plea  to  the  indictment  having  boon  entered. 
The  case,  in  this  respect,  is  like  State  v.Greeiie,  00  la.,  \i;{S.  C, 
post,)  in  which  we  held  that  the  error  in  putting  the  accused 
on  trial  without  a  plea  having  been  entered  was  a  more  tech- 
nical error  or  irregularity,  which  did  not  alTect  the  substantial 
rights  of  the  jiarties,  and  afforded  no  ground  for  reversing  the 
judgment.  We  are  satisfied  with  the  correctness  of  our  hold- 
ing in  that  case,  and,  under  the  rule  there  laid  down,  we  can- 
not disturb  the  judgment  in  the  present  case  on  this  ground. 

2.  It  is  charged  in  the  indictment  that  defendant  occupied 
and  used  a  building  and  place  in  which  he  kept  intoxicating 
liquors,  with  intent  to  sell  the  same  contrary  to  law.  It  was 
proven  on  the  trial  that  defendant  was  engaged  in  tlio  busi- 
ness of  keeping  a  drug-store.  Also  that  he  was  a  r(!i>'istored 
pharmacist,  and  that  ho  held  a  permit  from  the  board  of  super- 
visors of  the  county  authorizing  him  to  sell  intoxicating  liquors 
for  medicinal,  meciumical,  culinary  and  sacramental  purposes. 
It  was  also  proven  that  he  kept  intoxicating  litpiors  in  his 
store,  and  that  numerous  sales  of  such  liquors  had  been  made 
in  the  place.  Some  of  these  sales  were  made  by  the  defendant 
in  person,  while  others  were  made  during  his  absence  from  the 
store  by  a  clerk  or  salesman  in  his  employ.  Defendant  was 
examined  as  a  witness  in  his  own  behalf,  and  testiiied  that  he 
kept  the  liquors  which  were  in  his  store  with  intent  to  sell  the 
same  strictly  as  medicine,  and  that  all  sales  made  by  liim  in 
person  were  made  on  the  representations  by  the  purchasers 
that  they  desired  the  liquors  for  medicinal  purposes  only.  The 
court  instructed  the  jury  that  "  if  the  owner  or  proprietor  of 
any  building  or  place  in  which  intoxicating  liquors  are  unlaw- 
fully kept  or  sold  employs  any  clerk,  servant,  agent  or  bar- 
tender, or  other  employee,  in  conducting  or  managing,  or 
aiding  to  conduct  or  manage,  the  business  of  keeping  or  sell- 
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inffsucli  intoxicating  liquors,  the  owner  or  proprietor  is  equally 
liable  for  liis  own  unlawful  acts,  and  for  the  acts  of  his  servant, 
clerk,  ajrent,  bar-tender,  or  other  employee,  in  keeping  or  sell- 
ing such  liquors  unlawfully." 

One  proposition  involved  in  this  instruction  is  that  if  the 
owner  or  projirietor  of  the  building  or  place  is  engaged  in  the 
business  of  selling  intoxicating  liquors  contrary  to  law,  or 
keeping  tliem  v/ith  intent  to  so  sell  them,  he  is  criminally  lia- 
ble for  the  unlawful  acts  of  his  servant  or  agent  done  in  the 
course  of  the  business.  The  soundness  of  this  proposition  can- 
not be  doubted.  But  an  unlawful  sale  of  intoxicating  liquors 
may  be  made  by  an  agent  or  servant  when  such  liquors  are 
kept  by  the  principal  only  for  lawful  purposes.  Tliis  would 
be  the  case  where  the  principal  held  a  permit  to  sell  for  me- 
dicinal, mechanical,  culinary  and  sacramental  purposes,  and 
kept  the  li(iuors  with  intent  that  they  should  be  sold  only  for 
those  puri)oses.  and  his  agent  or  clerk  should,  without  his 
knowledge  or  authority,  make  sales  of  such  liquors  for  other 
purposes.  Under  the  evidence  in  this  case,  the  jury  might 
have  found  that  very  state  of  facts,  and  the  instruction,  we 
think,  authorized  them  to  convict  the  defendant  on  proof  of 
that  state  of  facts. 

The  question,  then,  is  wliether  defendant,  if  he  kept  the 
liquors  with  intent  that  they  should  be  sold  only  for  lawful 
purposes,  and  himself  made  only  lawful  sales  of  such  liquors,  is 
criminally  liable  on  account  of  unlawful  sales  thereof  by  his 
clerk.  The  offense  of  wiiich  defendant  is  accused  is  defined  by 
section  1543  of  the  code,  which  is  as  follows:  "In  cases  of 
the  violation  of  the  provisions  of  the  three  preceding  sections 
or  of  section  1525  of  this  chapter,  the  building  or  erection  of 
whatever  kind,  or  the  ground  itself  in  or  upon  which  such  un- 
lawful manufacture  or  sale,  or  keeping  with  intent  to  sell,  of 
intoxicating  liquors  is  carried  on  or  continued  or  exists,  is 
hereby  declared  a  nuisance,  and  may  be  abated  as  the  law  di- 
rects. And,  in  addition  to  the  penalties  prescribed  in  said 
sections,  whoever  shall  erect  or  establish  or  continue  or  use 
any  building,  erection,  or  place  for  any  of  the  purposes  pro- 
hibited in  said  sections  shall  be  deemed  guilty  of  a  nuisance, 
and  may  be  prosecuted  and  punished  accordingly  in  the  manner 
Vol.  VI  — 22 
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provided  by  law.  .  .  ."  The  preceding  sections  to  which 
reference  is  made  are  those  which  prescribe  the  penalties  which 
shall  bo  inrticted  for  the  manufacture  or  sale,  or  kcopin'*  for 
sale,  of  intoxicating  liquors  contrary  to  the  provisions  of  the 
chapter.  Section  1.540  provides  that  if  any  person,  by  iiimself 
or  b}'  liis  agent  or  servant,  shall  sell  any  intoxicating  liquors 
contrary  to  the  provisions  of  the  chapter,  he  sluvU  bo  deemed 
guilty  of  a  misdemeanor,  and  shall  be  jjunished  by  line  anil 
imprisonment;  and  section  1542  prescribes  a  penalty  for  own- 
ing or  keeping  such  liquors  with  intent  to  sell  the  same  contrary 
to  law. 

It  will  be  observed  that  the  first  ])rovision  of  section  1543, 
quoted  above,  defines  the  conditions  or  circumstances  whicli 
will  render  the  building  or  place  a  nuisance,  and  subject  it  to 
abatement,  and  that  the  following  provision  points  out  the 
particular  acts  which  will  subject  the  person  committing  them 
to  the  punishment  prescribed  by  law  for  the  crime  of  nuisance. 
The  building  or  erection  is  rendere<l  a  nuisance  by  the  act  of 
keeping  intoxicating  liquors  in  it,  with  intent  to  sell  the  same 
contrary  to  law,  or  by  the  unlawful  sale  there  of  such  liquors. 
And  it  is  not  doubted  that  it  may  be  rendered  a  nuisance  by 
the  unauthorized  act  of  the  agent  or  servant  of  the  proprietor 
or  owner  in  selling  intoxicating  liquors  in  it  contrary  to  law, 
when  the  motives  and  intentions  of  the  proprietor  arc  all  law- 
ful.    But  by  the  other  provision  the  owner  or  proprietor  is 
subjected  to  the  punishment  prescribed  by  law  for  the  crime 
of  nuisance,  when  he  uses  or  occupies  the  building  or  place 
"for  any  of  the  purposes  prohibited  in  said  sections;"  that  is 
he  is  guilty  of  the  offenses  if  he  uses  or  occupies  the  place  for 
the  purpose  of  keeping  intoxicating  liquors  with  intent  to  sell 
the  same  contrary  to  law,  or  if  he  occupies  it  for  the  purpose 
of  selling  such  liquors  contrary'  to  law.     Now,  it  cannot  be  said 
that  he  occupies  it  for  a  particular  purpose,  unless  he  intends 
to  accomplish  that   purpose  by  occupying  it.     He  docs  not 
occupy  it  for  the  purpose  of  selling  intoxicating  liquors  con- 
trary to  law  unless  he  intends  to  sell  such  liquors  unlawfully. 
He  is  not,  therefore,  guilty  of  the  crime  of  nuisance  on  account 
of  the  unlawful  sales  of  liquor  in  his  store  by  his  clerk  unless 
he  occupies  the  place,  or  carries  on  the  business,  for  the  pur- 
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pose  of  making  such  sales.    In  other  words,  an  unlawful  in- 
tent on  his  part  is  an  essential  ingredient  of  the  crime. 

We  think,  therefore,  that  the  instruction  is  erroneous,  and 
the  judgment  is  accordingly  reversed. 

Note.— Upon  a  complaint  charging  tluit  the  defendant  unlawfully  sold 
intoxicating  liquors  between  the  hours  of  11  at  night  and  0  in  the  morning, 
if  it  is  shown  that  the  defendant  gave  strict  orders  to  his  servants  that  no 
sale  should  be  made  after  11  o'clock,  and  gave  these  instructions  in  good 
faith,  intending  them  to  be  obeyed  and  enforced,  and  if  a  sale  were  made 
without  his  knowledge,  ho  cannot  be  held  guilty  of  the  offense  charged. 
Com.  V.  Karl  Wachendorf,  141  Mass.,  270. 

Upon  a  complaint  for  the  illegal  sale  of  liquor,  if  the  defendant  kept  and 
used  the  preuiises  for  the  illegal  sale  or  keeping  of  intoxicating  liquors  at 
any  period  of  time,  or  on  a  single  occasion,  covered  by  the  complaint,  he  is 
guilty  of  the  olfense  charged,  and  it  is  not  necessary  to  prove  that  ho  used 
it  for  tile  illegal  purpose  on  other  days,  or  at  other  times.  Com,  v,  Kerris- 
sey,  141  Mass.,  110. 
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IIir.ANDS  V.  Commonwealth. 

(Ill  Penn.  St.,  1.) 

Jeopardy:  Murder  — Plea — Error. 

1.  Jeopardy. — Where,  in  a  trial  for  a  capital  offense,  the  jury,  after  being 

impaneled  and  sworn,  is,  with  the  consent  of  the  prisoner,  allowed  to 
separate,  and  afterwards  discharged  by  the  court  on  the  ground  that 
such  separation  was  illegal,  held,  that  the  jury  was  not  discharged 
under  such  extreme  necessity  as  to  subject  the  prisoner  to  be  again 
put  in  jeopardy  of  his  life  for  the  same  offense. ' 

2.  Plea— Former  jeopardy. —  A  plea  of  former  jeopardy  is  allowable, 

after  the  jury  is  charged  with  the  prisoner,  and  it  is  so  charged  when 
the  twelve  jurors  are  duly  impaneled  and  sworn. 

Error  to 'the  Court  of  Oyer  and  Terminer,  Mercer  County. 

James  W.  Hilands  was  indicted  for  the  murder  of  John 
Rich.  A  jury  was  impaneled  and  sworn,  and  the  defendant 
placed  in  their  charge  about  10:20  P.  M,  March  12,  1885.  The 
court  adjourned  until  the  next  day ;  the  prisoner  was  remanded 
to  jail  and  the  jury  was  allowed  to  separate  by  consent  of  the 
defendant  and  the  commonwealth.  On  the  next  day  the  court 
discharged  the  jury,  saying  that  their  separation  was  illegal, 

>  See  note. 
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and  directing  another  jury  to  be  impaneled  and  sworn.  De- 
fendant presented  a  plea  of  former  jeopardy,  which  the  court 
overruled, —  exception  b}'^  defendant.  Anew  jury  was  culled 
to  try  the  case.  Defendant  still  insisting  u))on  his  plea  of 
former  jeopardy,  the  jury  returned  a  verdict  of  guilty  in  the 
first  degree,  and  defendant  was  sentenced  accordingly,  where- 
upon he  sued  out  this  writ. 

tT.  G.  White  and  Stranahan  (&  Bowser,  for  plaintiff  in  error. 
G.  E.  Patterson,  district  attorney,  and  Stewart  tfc  Cochran 
contra. 

Mercur,  C.  J.  The  main  contention  in  this  case  arises  under 
the  first  specification  of  error.  After  a  jury  had  been  selected 
and  sworn  in  the  case,  and  had  been  discharged  without  the 
consent  of  the  defendant,  he  objected  to  tiio  selection  of  an 
other  jury,  and  pleaded  former  jeopardy.  The  court  refused 
to  sustain  the  plea. 

Article  5  of  the  amendments  to  the  constitution  of  the 
United  States,  inter  alia,  declares:  "Nor  shall  any  pc^-son  be 
subject,  for  the  same  olfense,  to  be  twice  put  in  jeo[)ur(ly  of 
life  or  limb." 

Article  1,  section  10,  of  the  declaration  of  rights  in  tlio  consti- 
tution of  Pennsylvania  declares  "no  ])erson  shall,  for  the  same 
offense,  be  twice  put  in  jeopardy  of  life  or  limb."  Tiiis  decla- 
ration of  individual  protection  is  not  new  to  the  people  of  this 
commonwealth.  The  identical  language  was  in  the  constitu- 
tion of  17l>0.  It  was  retained  in  the  amended  one  of  18;!8, 
and  is  repeated  in  the  present  constitution.  It  will  be  observed 
that  the  constitutional  prohibition  does  not  declare  that  a  |)er- 
son  shall  not  be  twice  tried  for  the  same  offense  which  involves 
his  life  or  limb;  but  that  he  shall  not  be  twice  put  in  jeoi)iirdy. 
At  what  step  in  the  prosecution  is  a  i)erson  put  in  jo()[)ar(ly,  to 
which  he  shall  not  be  subject  the  second  time  for  the  same 
olfense?  Undoubtedly  when  the  trial  begins  in  which  he  is 
charged  with  a  capital  offense.  That  begins  when  the  jury  is 
charged  with  the  prisoner.  It  is  so  charged  as  soon  as  the 
twelve  jurors  are  duly  impaneled  and  sworn.  They  are  sworn 
well  and  truly  to  try  and  true  deliverance  make  between  the 
commonwealth  and  the  prisoner  whom  they  have  in  charge. 
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The  trial  lias  then  begun.  The  prisoner  stands  before  them 
as  his  judges,  with  liis  life  in  their  hands.  Com.  v.  Cook  et  al., 
OS.it  K.,  •'•TS;  Sdittc  v.  Clue,  3  IJawle,  49.S;  Peiffer  v.  Com., 
3  Harris,  408;  McFaddoi  v.  Same,  11  id.,  12;  Alexander  v. 
Same,  9  Out.,  2. 

Tiio  jury  are  not  only  the  judges  of  the  facts  in  such  a  case, 
but  also  of  the  law.  If  they  find  the  prisoner  not  guilty,  al- 
thoiij^ii  in  clear  mistake  of  the  law,  no  court  can  review  the 
correctness  of  that  verdict  and  again  put  him  in  jeopardy  for 
tlie  same  offense.  Whether  the  verdict  be  on  the  common- 
Avealtii  declining  to  give  any  evidence,  or  whether  it  be  after 
a  protracted  trial  and  the  testimony  of  many  witnesses,  the 
ju(i<,Mrient  thereon  is  etpiall}'  conclusive. 

In  the  present  case,  the  court,  of  its  own  will  and  action, 
discharged  the  jury,  after  it  had  been  duly  sworn,  impaneled 
and  charged  with  the  i)risoner.  His  consent  thereto  was 
neither  given  nor  asked  for.  This  action  of  the  judge  was  in- 
duced by  the  fact  that,  after  the  jury  had  been  so  duly  charged, 
he  had,  on  the  previous  evening,  permitted  it  to  separate  by 
consent  of  the  prisoner  and  of  the  commonwealth.  The  ques- 
tion now  is,  did  that  separation  authorize  the  court  to  discharge 
that  jury,  and  put  the  prisoner  on  trial  before  another  jury  on 
the  same  indictment?  When  the  second  jury  was  about  to  be 
called,  and  the  prisoner  informed  of  his  right  of  challenge,  his 
counsel  filed  a  plea  of  former  jeopardy.  The  court  overruled 
the  plea,  holdmg  that  inasmuch  as  the  discharge  of  the  jury 
was  by  reason  of  its  sei)arati()n  with  the  consent  of  the  pris- 
oner and  the  commonwealth,  he  could  not  on  that  account 
plead  former  jeopardy,  and  therefore  refused  to  sustain  the 
plea.  Mo  complaint  is  now  made  that  the  jury  was  permitted 
to  separate;  but  the  claim  is  that  the  separation  did  not  im])air 
the  conclusive  effect  of  their  discharge.  In  other  words,  that 
the  disciiarge  from  the  first  jeopardy  was  not  under  such  an 
extreme  and  overwhelming  necessity  as  to  justify  an  entire 
disregard  of  the  constitutional  protection  guarantied  to  every 
person.  The  decisions  of  the  different  states  are  not  in  entire 
harmony  as  to  the  power  of  the  court  to  discharge  a  jury  after 
it  is  sworn  in  a  criminal  case.  In  some  of  them  no  clearly- 
defined  distinction  appears  to  have  been  made  between  capital 
offenses  and  those  of  lesser  grade.     It  is  not  necessary  to  cite 
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them.  In  our  own  state  wo  have  a  line  of  cases  applicable  to 
the  discharge  of  a  jury  in  capital  offenses  which  contiul  the 
case. 

AVe  will  refer  to  some,  and  to  the  opinions  of  the  able  jiuloes 
in  deciding  them.     Gun.  v.  Cook  et  uL,  fiupra,  was  a  capital 
case,  in  which  the  court,  without  the  consent  of  the  prisoner, 
had  discharged  the  jury  by  reason  of  their  inability  to  ai^ice 
on  a  verdict.     The  opinion  is  by  Mr.  Chief  Justice  Til<^liiiian. 
He  reviews  the  English  decisions  prior  to  the  Ilevolutioii.  ami 
the  American  cases  since,  which  relate  to  the  power  of  the 
court  to  discharge  a  jury  after  they  are  sworn  in  a  cai)ital  case, 
and  then  says:  "  I  grant  that  in  case  of  necessity  thoy  iiuiy  he 
discharged;  but,  if  there  be  anything  short  of  absolute  neces- 
sity, how  can  the  court,  without  violating  the  constitution,  take 
from  the  prisoner  his  right  to  have  the  jury  kept  together  un- 
til they  have  agreed,  so  that  he  may  not  be  put  in  jeopardy  a 
second  time?"     He  further  adds:  "I  think  myself  safe  in  as- 
serting that  there  is  no  evidence  of  any  instance  since  William 
Penn  obtained  his  charter  from  Charles  II.,  in  which  a  jury 
Avas  discharged  without  the  consent  of  the  prisoner,  in  a  capi- 
tal case."     He  closes  his  opinion  by  saying :  "  For  my  own  part, 
thinking  that  their  blood  would  l)e  upon  us  if  they  were  con- 
victed of  murder  in  the  first  degree  on  a  second  trial  in  this 
court,  I  am  of  opinion  that  they  should  be  discharged  from 
this  indictment."     Mr.  Justice  Duncan  also  filed  an  opinion 
entirel}"^  concurring  with  the  chief  justice,  and  adds:  "There 
is,  at  this  day,  a  settled  and  uncontroverted  rule  that,  in  case 
of  life  or  member,  a  jury  sworn  and  charged  cannot  bo  dis- 
charged before  they  give  a  verdict,  unless  with  the  consent  of 
the  prisoner,  and  where  it  is  for  his  benefit,  or  in  cases  of  ex- 
treme necessity;  and,  if  a  jury  is  otherwise   discharged,  it 
clearly  amounts  to  an  acquittal  of  the  prisoner." 

The  correctness  of  the  law  as  declared  in  Com.  v.  Cook  et  al. 
was  affirmed  in  Com.  v.  Clue,  supra,  in  an  opinion  by  Mr.  Chief 
Justice  Gibson.  In  discussing  the  justice  and  reason  of  the 
rule  he  says:  "  Why  it  should  be  thought  that  the  citizen  has 
no  other  assurance  than  the  arbitrary  discretion  of  the  magis- 
trate for  the  enforcement  of  the  constitutional  principle  which 
protects  him  from  being  twice  put  in  jeopardy  of  life  or  mem- 
ber for  the  same  offense  I  am  at  a  loss  to  imagine.    If  discre- 
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tion  is  to  be  called  in,  there  can  be  no  remedy  for  tlie  most 
iialpablo  abuse  of  it  but  an  interposition  of  tlio  power  to  i)ar- 
(lon  wliich  is  obnoxious  to  tlic  very  same  objection.  Surely 
evervrigiit  secured  by  the  constitution  is  guarded  by  sanctions 
more  imperative."  In  that  case  the  first  jury  had  been  dis- 
charged, without  the  consent  of  tlie  prisoner,  by  rea.ion  of  tlie 
sickness  of  two  of  the  jurors.  This  court,  thinking  the  illness 
was  produced  by  reason  of  the  jurors  being  kept  without  food 
or  refreshment,  and  believing  if  the  same  had  been  furnished 
tiie  health  of  the  jurors  would  have  Ijeen  sutliciently  restored, 
held  that  there  was  no  sulHcient  cause  for  their  discharge,  and 
tliat  it  was  a  bar  to  a  second  trial  for  the  same  offense. 

McFaddi'ti  V.  Com.,  Kupra,  was  also  a  capital  case.  I?i  the 
opinion  of  the  court,  by  Mr.  Chief  Justice  Black,  ho  says:  "  A 
discharge  of  the  jury  in  a  capital  case,  after  the  trial  has  be- 
irun,  is  n<jt  a  ciintinuance  of  the  cause.  It  is  the  end  of  it. 
And,  for  all  purposes  of  future  protection,  it  is  the  same  to  the 
prisoner  as  an  accjuittal,  unless  it  was  done  with  his  own  con- 
sent, or  demanded  by  some  overwhelming  necessity,  such,  for 
instance,  as  the  sickness  or  death  of  a  juror." 

In  Pelfer  v.  Com..,  tutpru,  Mr.  Chief  Justice  Gibson  declared 
that  "  even  the  forms  and  usages  of  the  law  conduce  to  jus- 
tice." The  people  of  this  commonwealth,  in  all  of  its  organic 
laws,  and  with  groat  tenacity,  have  applied  this  rule  to  trials 
by  jury.  Thus  the  coi^stitution  of  1770,  framed  by  the  con- 
vention over  which  Ik'tijiiniin  Franklin  presided,  declared, 
•'  trials  shall  be  by  jury  as  heretofore."  As  if  to  emphasize  the 
tlionght,  and  make  the  right  more  secure,  the  constitution  of 
1790  changed  the  language,  and  declared  "  that  trial  by  jury 
shall  be  as  heretofore,  and  the  right  thereof  remain  inviolate." 
These  precise  words  were  retained  in  the  constitution  of  1838, 
and  are  repeated  in  the  constitution  of  1874.  The  question  is, 
was  it  error  to  overrule  the  ])risoner*'s  plea  of  former  jeopardy 
when  ho  was  called  before  the  second  jury  ?  It  may  be  con- 
ceded that  a  person  on  trial  for  a  capital  offense  ought  not  to  be 
asked  to  consent  to  a  separation  of  the  jury.  Peijfer  c.  Com., 
supra.  To  this  conclusion  the  court  came  on  the  next  day 
after  permitting  them  to  separate.  The  prisoner  had  not  with- 
drawn his  consent  to  that  se{)aration.  He  had  not,  and  did 
not,  interpose  any  objection  to  the  continuance  of  his  trial  be- 
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fore  that  jury.  If  it  had  gone  on  before  them,  aiul  lio  bad 
been  convicted  of  murder  in  the  first  degree,  9io/i  ooihstat  that 
he  would  have  assigned  that  separation  to  avoid  tlie  oH'oct  of 
tlie  verdict.     Tiie  conunonu-ealth  coukl  not. 

Under  the  indictment  it  was  witliin  the  power  of  tlip  jury  to 
acquit  tlie  prisoner  of  murder,  aud  to  find  liim  guilty  of  vulun- 
tary   manslaughter  only.     If  such  were  the  verdict,  und  the 
prisoner  assigned  for  error  to  the  judgment  the  sepuratitm  of 
the  jury,  we  would  apply  the  same  rule  that  should  bo  applied 
in  case  he  had  been  intlicted  and  tried  for  manslaughter  oiilv. 
Jloifti  V.  Com.,  15  Pittsb.  Leg.  Jour.,  X.  S.,  107.     It  is  iK'ither 
proven  nor  alleged  that  the  jurors  were  subjected  to  any  im- 
proper inlluenco  during  their  separation.     If  the  conviction 
had  been  for  the  lesser  grade,  the  separation  of  itself  alono 
would  not  have  been  a  fatal  error.     AVe  aix)  not  able  to  uiuler- 
stand  how  the  consent  of  the  prisoner  to  the  sepanition  of  the 
jury  from  evening  until  morning  justified  tiieir  subsecpient dis- 
charge.    If  his  consent  gave  any  validity  to  the  sei)arati()U,  it 
remained  in  full  force,    lie  had  not  in  any  manner  attempted 
to  supersede  or  impair  its  effect.    If  his  consent  was  of  no  va- 
lidity, then  the  error  in  permitting  the  sei)aration  was  that  of 
the  court,  and  the  prisoner  was  not  res])onsible  thei\)f()r.    Tlie 
discharge  of  the  jury  was  not  caused  by  any  improi)er  conduct 
of  the  prisoner  during  the  trial.    Ho  did  not  consent  to  it.    It 
was  the  action  of  the  court  alone,  and  to  retrieve  what  the 
court  thought  was  its  previous  error.     If  the  right  to  discharge 
the  jury  for  an  error  made  by  the  court  existed  at  that  stage 
of  the  trial,  we  cannot  see  why  the  same  right  miglit  not  again 
be  invoked,  if  a  similar  error  had  been  committed  near  the 
close  of  the  trial.     If  the  right  to  so  discharge  be  conceded  to 
exist,  then  a  person  may,  for  the  same  offense,  be  put  in  jeop- 
ardy of  life  for  an  indefinite  number  of  times. 

The  groat  siifeguard  which  the  organic  law  has  thrown 
around  the  prisoner  cannot  thus  bo  set  at  naught  to  cui'rect 
any  error  committed  by  the  judge  during  the  trial  of  the  cause. 
Under  all  the  facts  in  this  case,  we  cannot  concede  any  discre- 
tionary power  in  the  court  to  thus  strike  down  the  constitu- 
tional right  of  every  person  on  trial  for  a  capital  olfenso.  It 
is  better  that  one  guilty  man  escape  than  to  disregard  the 
mandate  of  the  constitution  and  establish  a  precedent  which 
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might  result  in  many  unjust  convictions  in  the  future.  Tiio 
langiuijiiCi  of  the  constitution  is  inipcriitive.  Tho  ablest  judicuil 
minds  wliieh  liuvo  udininistorud  tho  law  in  this  coninionwealth 
have  enipliasized  its  protecting  power.  Yielding,  then,  to  the 
clear  coiiiiiiaiid  of  tho  former,  and  adopting  tho  constructicjn 
put  uiMtu  it  l)y  our  predecessors  on  this  liench,  we  do  nctt  Jlnd 
that  tiic  first  jury  was  discharged  under  such  extreme  and 
overwhelming  necessity  as  to  subject  the  ])risoner  to  bo 
again  put  in  jeopardy  of  his  life  for  tho  same  oll'eiiso.  It  was 
clear  error  not  to  sustain  tho  ])lea  of  furmer  jeopardy,  and  also 
ill  putting  the  prisoner  on  trial  before  another  jury  for  tho 
same  otleiise.  Ho  should  have  been  discharged  from  the  in- 
dictment. 

The  conclusion  at  which  we  have  arrived  makes  it  unneces- 
sary to  consider  tho  other  spocillcations  of  error. 

Jmlgnieiit  reversed,  and  it  is  further  ordered  that  the  record 
be  remanih.'d  witii  this  opinion,  sotting  forth  causes  of  I'ovorsal, 
to  the  court  of  oyer  and  terminer  of  the  county  of  Mercer  for 
further  proceedings. 

GoKuox,  J.,  dissents. 

Note.— Jtfijxu't/*/.— Ill  Piznno  v.  The  State,  20  Tox.  Ct.  App.,  139,  it  is 
held  that  it  is  not  ossL-ntial  to  tlie  sufliciouuy  of  ii  plea  of  furuuT  jeopardy 
that  a  rt'iortl  of  the  procuodings  on  tlie  former  trial  sliall  bo  perpetuated  by 
a  bill  of  fXC'ei)tioiis. 

"Former  .j(M)pardy  is  a  constitutional  and  not  a  statutory  defense  to  crime, 
and  ulthoiiKh  tho  plea  of  former  jeopardy  is  not  one  known  t(j  the  statutory 
law  of  this  state,  and  has  no  place  assigned  it  in  the  regular  order  of  plead- 
ing, it  is  a  plea  available  to  an  accused,  un<lcr  the  juovision  of  the  constitu- 
tion, and  may  be  interposed  even  after  the  jury  has  been  impaneled  and 
the  plea  of  not  guilty  entered.  The  trial  court,  therefore,  erred  in  striking 
out  tho  defendants  plea  of  former  jeopardy  in  this  case,  upon  the  ground 
that,  being  Hied  after  the  jury  was  impaneled  and  tho  plea  of  not  guilty  en- 
tered, it  was  tiled  too  late. 

"  A  (letinition  of  jco]iardy  to  which  this  court  adheres  was  announced  in 
PoweU'n  ('(ISC,  IT  Tex.  Ct.  Aiij).,  345,  .is  follows:  '  When  a  person  has  been 
placed  upon  his  trial  iijion  a  valid  indictment  for  an  offense  involving  life 
or  liberty,  in  a  competent  court,  and  a  competent  jury  has  been  impaneled, 
sworn  and  charged  with  his  case,  he  is  '  put  in  jeopardy '  within  the  mean- 
ing of  the  constitutional  provision,  and  from  a  repetition  thereof  upon  the 
same  indictment,  or  upon  any  other  indictment- for  the  same  offense,  this 
constitutional  shiehl  forever  ]»rotects  him.  Wherefore,  after  jeopardy  has 
once  so  attached,  if  without  lawful  authority  the  trial  court  discharges  the 
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jurywitliout  his  consent  and  before  verdict,  he  cannot  legally  bo  again  tried 
for  the  same  offense.' " 

DiHchanjc  of  jnvji  ivHhout  defendanVs  consent. —  A  plea  of  fonnor  jeoi)- 
ardy  is  not  sustained  by  tiie  fact  tliat,  at  a  former  trial  of  tlie  siime  iudiot- 
nient,  the  trial  judge,  without  the  consent  of  the  defendant,  dis(.'liiir;,Tj  the 
jury,  after  they  had  been  out  forty-six  hours  without  coming  to  an  agree- 
ment.    Bradi/  v.  The  State,  21  Tex.  Ct.  App.,  059. 

What  constitutes. —  Wliere  a  former  information  failed  to  charge  tlio  de- 
fendant with  the  co:nmission  of  any  crime,  an  instruction,  on  a  trial  under 
a  subsequent  information  charging  the  defendant  with  burglary,  thai  nuch 
former  information  did  not  constitute  legal  jeopardy,  is  pro|)er.  People  v. 
Clark,  67  Cal.,  99.  See,  also,  The  People  v.  Dohin,  4  Am.  Cr.  \l.,  auS;  Ad- 
ams V.  The  State,  id.,  309;  State  v.  Parker,  5  id.,  iJ39and  note. 


Eyan  v.  The  Commonnvkaltd. 


(80  Va.,  385.) 
Jurisdiction:  How  the  question  may  he  raised  —  Construction  of  statutes. 

1.  Jurisdiction   and   puoceedixgs— Questions  of  jurisdiction  may  be 

raised  by  demurrer ;  by  ni^llon  for  instructions ;  by  motion  in  iirrest  of 
judgtnent,  on  general  issue ;  and  by  writ  of  error. 

2.  Construction  of  statutes.— Unless  a  statute  by  its  language  exjirossly 

or  by  necessary  implication  demands  such  construction,  it  will  not  be 
construed  as  repealing  a  previous  statute,  or  as  being  retrdspeclive. 

3.  Case  at  bar. —  Prior  to  act  of  Jamiary  31.  1SS4,  incorporating  the  city 

of  Roanoke,  and  to  act  of  February  25,  1884,  creating  the  hustings 
court  of  that  city,  the  county  court  of  Roanoke  county  bail  jurisiliction 
of  all  offenses  conunitted  within  that  county,  wliich  endaaccil  what 
afterwards  became  the  limi'.s  of  that  city.  In  Mi\y,  1881,  in  that  hust- 
ings court,  M.  R.  was  indicted  for  the  umrder  of  her  husbaiui,  who 
died  January  27,  1884,  within  those  limits.  Jieiu,  the  hustings  court 
had  no  jurisdiction  over  the  offense. 
(HiNTON,  J.,  absent.) 
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Opinion  states  the  case. 

G.  W.  J/an.sbrou(/h,  for  the  prisoner. 

J*\  S.  Jjlah;  attorney -general,  for  the  commonwealth. 

Fauntlkroy,  J.,  delivered  the  oj)inion  of  the  court. 

This  is  a  writ  of  error  to  a  judgment  of  the  hustings  coiu't 
of  Eoanoke  city,  rendered  June  20,  1SS4,  on  an  iiidi'-iiiitMit 
against  Marcella   V.   I'yan,  charging  her  with   tlic   murder, 
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bv  poison,  of  P.  K.  O.  Ryau,  by  which  judgment  the  sentence 
of  (leatli  was  pronounced  upon  her. 

An  ins[)oction  of  the  record  of  the  said  judgment  and  pro- 
ceedings ill  the  case  discloses  that  the  said  hustings  court  erred 
in  sevei'iil  particuhirs,  to  wit : 

In  ovori'uling  tlie  demurrer  to  the  indictment,  and  to  each 
count  thereof,  foi*  want  of  jurisdiction;  and  in  refusing  to  give 
the  jury  an  instruction  asked  for  by  tlie  prisoner,  in  the  words 
and  li<^ures  following,  to  wit:  "The  court  instructs  the  jury 
tlmt  if  iTom  the  evidence  they  believe  that  the  offense  in  the 
indictment  alleged  against  the  prisoner  was  committed  before 
the  31st  day  of  January,  1884  (that  is,  before  the  passage  of  the 
acts  of  assembly  creating  the  said  city  and  the  said  coui't),  then 
the  jury  shall  find  the  prisoner  not  gniltij,  as  charged  in  the 
indictment." 

This  instruction  raises  the  question  of  the  jurisdiction  of  the 
corporation  court  of  lloanoke  city  to  try  and  determine  the 
offense,  which  is  charged  in  the  indictment  to  have  b;-'en  com- 
mitted on  the  27tli  day  of  January,  1884.  Such  (juestion  of 
jurisdiction  may  be  appropriately  raised  by  a  motion  for  in- 
struction, by  demurrer,  by  motion  in  arrest  of  judgment  on 
general  issue,  or  by  writ  of  error,  the  evidence  showing  that 
the  deceased  died  on  the  27th  of  January,  188-t,  as  alleged  in 
the  indictment.  Harris'  Cr.  Law,  305;  Ph'dVip.'^  Cane,  19 
Gi-att.,  51!). 

Trior  to  the  31st  of  January,  18S4,  when  the  act  was  ap- 
proved which  incorporated  and  defined  the  limits  of  the  city  of 
Roanoke  (if  not  up  to  February  io,  1884,  when  the  act  was 
approved,  which  established  a  corporation  court  for  said  city, 
and  defined  how  far  and  to  what  extent  its  jurisdiction  extends), 
[Acts  1S83-4,  ])p.  87  and  217J,  the  county  court  of  lloanoke 
county  had  exclusive  original  jurisdiction  for  the  trial  of  all 
offenses  committed  within  the  limits  of  said  county  (Acts 
1877-8,  p.  339,  sec.  1),  and  the  deceased  came  to  his  death  in 
what  was  then  —  that  is,  the  27th  of  January,  1884 —  within  the 
limits  of  the  said  county.  Up  to  31st  January,  1884,  the  county 
court  of  lioanoke  county  certainly  had  exclusive  jurisdiction  to 
try  the  oll'cnse  charged  in  this  indictment,  and  that  jurisdiction 
was  not  taken  away  from  the  said  county  court  by  the  act  in- 
corporating the  city  of  lioanoke,  for  that  act  created  no  court. 
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The  act  establishing  the  court  and  defining  its  jurisdiction 
was  approved  February  25,  1884;  and  in  order  to  exteiul  the 
jurisdiction  of  tlie  said  court  to  this  oiFense,  it  is  neccssarvto 
repeal  a  statute  (Acts  1877-8,  ch.  17,  sec.  1),  and  take  away  a 
vested  jurisdiction  by  mere  implication;  and  to  give  tlie  act 
establishing  the  court  a  retrosi)ective  operation  bovoiid  the 
date  of  its  commencement,  and  ex  jjod  fado  to  consider  an 
otfense  which  was  committed  within  the  limits  of  Uoanoko 
county  as  having  been  committed  within  the  linrts  (jf  the  citv 
whose  limits  had  not  then  been  created  or  delined,  wIilmi  tlie 
language  of  the  act,  neither  expressly  nor  by  necossarv  impli- 
cation,  will  warrant  such  construction.     A  statute  will  not 
be  rejiealed  by  implication  unless  the  latter  (statute)  is  so  in- 
consistent with  the   first  that   tliey  cannot  stand   togotlier. 
Iloijan  V.  Guiaon,  J.,  29  Gratt.,  7<>5.     In  this  case,  construing 
the  latter  as  prospective,  there  is  perfect  consistency  Ijetweon 
it  and  the  former  act.     Kepeal  by  implication  is  not  favored  by 
the  courts;  and  the  presumption  is  always  against  tlie  inten- 
tion to  repeal,  wiiere  express  tei-nis  are  not  used,  or  there  is  no 
positive  rei)ugnance.    Vlds  Daoles  lij  Co.  v.  Cn't'/j/don,  ii'.)  (Jratt., 
688,  and  authorities  there  cited.     And  in  Crijlii'  v.  A/i.ninde)', 
33  Gratt.,  077,  the  court  says :     "  Tlie  general  principle  deduced 
from  these  authorities  is,  that  no  statute  is  to  have  a  reti-ospect 
beyond  tlie  time  of  its  commencement;  and  this  principle  is 
one  of  such  ol)vious  convenience  and  justice  that  it  must  always 
be  adhered  to,  unless  in  cases  where  there  is  something  on  the 
face  of  the  statute  putting  it  beyond  doubt  that  the  legislature 
meant  it  to  operate  retrospectively.     And  although  the  words 
of  the  statute  may  be  broad  enough,  in  their  literal  extent,  to 
comprehend  existing  cases,  they  must  yet  be  construed  us  ap- 
plicable only  to  cases  that  may  therenfivr  arise,  nnhi<x  a  con- 
trary intention  is  unequivocally  expressed  therein.     Dwarris' 
Kotes,  120."     But  even  if  the  act  establishing  the  court  (Feb- 
ruary 25,  1881)  be  given  a  retros])ect  from  that  date,  surely 
its  retrospection  could  not  be  held  to  antetlate  the  act  of  .laiiu- 
ary  31,  1881,  which  incorporated  the  city  itself,  and  created 
and  defined  its  limits.     To  give  the  cit}'  and  its  limits  a,  locality 
before  they  were  created  and  defined  would  subject  oU'euses 
committed  within  those  limits  to  the  ordinances  of  the  city, 
where  they  could  be  construed  as  violative  of  those  ordinances 
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before  tlicir  ordainment,  and  thus  make  them  e.v  jyost  facto, 
which  is  the  effect  which  the  construction  operated  in  this  case 
,iic  liijstings  court  of  Roanoke  city.  This  conchisiou  dis- 
poses of  this  appeal,  and  renders  it  unnecessary  to  pass  upon  the 
numerous  otiier  errors  assigned.  The  demui'rer  to  tiio  jurisdic- 
tion f»f  fhe  court  sliould  have  heen  sustained,  the  indictment 
quashrd,  ..ul  the  case  dismissed  from  the  hustings  court  of  Roa- 
noke city,  for  want  of  jurisdiction  to  hear  and  determine  the 

case. 

Judgment  reversed. 


The  Pf:oPLE  v.  Scott. 

(56  Mich.,  154.) 

Jurors  :  Qualification  of —  Knowledge  of  defendant. 

1.  New  trial  —  Juror  not  qualified  —  Affidavits.—  AlRtlavits,  on  mo- 

tion for  new  trial  on  ground  tliat  one  of  the  jurors  was  not  a  qualified 
elector,  held  insutHcient  to  establish  such  disqualification,  and  new 
triiil  refused. 

2.  KxowLKDdE  OP  DISQUALIFIJATION. —  When  a  new  trial  is  asked  on  the 

ground  of  the  disqualification  of  a  juror,  it  must  appear  aflirniatively 
that  the  party  convicted  had  no  knowledge  of  the  alleged  disqualifica- 
tion until  after  the  jury  had  been  impaneled,  when  it  was  too  late  to 
take  the  objection  by  challenge.' 

3.  QUALUICATION  OF  JURORS  —  Elf.ctors. —  If  his  intention  to  become  a 

citizen  is  declared  in  due  form  of  law  by  a  man  of  foreign  birth,  and 
the  otiier  conditions  of  age,  and  residence  within  the  state  and  voting 
precinct  for  the  proiier  length  of  time,  are  found  to  exist,  article  7, 
section  1,  of  the  Michigan  constitution,  confers  on  him  the  right  of 
suffrage,  and  he  is  ciualificd  to  act  as  a  juror,  as  prescribed  in  How- 
ell's Statutes,  section  75.15. 

Error  to  the  Recorder's  Court  of  Detroit. 
Information  for  falsely  and  fraudulently  altering  railroad 
ticlvets.    Conviction  aiHrmed. 

Moses  Taggart,  attorney-general,  for  the  people. 
Edimrd  S.  Grece,  for  resjiondent. 

CooLEY,  C.  J.     The  respondent  was  convicted  in  the  re- 
corder's court  of  Detroit  of  a  felony.     After  conviction  he 
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made  a  motion  for  a  new  trial,  based  upon  affidavits  that  one 
of  tlie  jurors  by  whom  he  was  convicted  was  born  in  Canada, 
and  had  never  been  naturalized.  There  was  no  sliowing  that 
the  fact  liad  come  to  the  knowledge  of  the  respondent  sub- 
sequent to  the  impaneling  of  the  jury,  and  no  reason  was  given 
for  not  taking  the  objection  to  the  juror  by  Avay  of  challeno'e 
before  he  was  sworn.  The  recorder  assumed  the  truth  of  the 
fact  stated  in  the  affidavits,  but  held  that  it  constituted  no 
ground  for  a  new  trial,  and  proceeded  to  sentence.  The  re- 
spondent took  exception  to  the  ruling  on  the  motion,  and  now 
brings  the  case  here  by  writ  of  error.  The  respondent  relies 
upon  the  statute  which  requires  jurors  to  have  the  qualifica- 
tions of  electors  (How.  St.,  §  755,')),  and  upon  the  case  of  JUU 
V.  People,  10  ]\Iich.,  351,  which  was  recognized  as  authority  in 
Johr  V.  People,  2(>  Mich.,  430.  and  Beonmn.  v.  People,  32  Mich., 
84.  But  a  very  cursory  examination  of  the  statute  shows  that 
respondent  fails  to  establish  the  fact  that  the  juror  did  not 
have  the  qualifications  of  an  elector.  Error  will  not  be  pre- 
sumed; it  must  bo  affirmatively  made  out;  and  there  are  in 
this  state  many  electors  of  foreign  birth  who  have  never  heen 
naturalized.  If  the  intention  to  become  a  citizen  is  declared 
in  duo  form  of  law,  and  the  other  conditions  of  age,  residence 
within  the  state  and  voting  precinct  for  VlG  proper  length  of 
time,  are  found  to  exist,  the  statute  (Cons^ .  art.  7,  §  1)  confers 
the  right  of  suffrage;  and  this  juror,  for  anything  sliown  in 
the  case,  may,  therefore,  bo  a  lawful  elector. 

It  will  also  appear",  on  reference  to  the  case  of  IL'M  v.  Peo- 
ple, that  this  case  differs  from  that  in  the  fact  that  in  that  case 
the  disqualifying  circumstance  did  not  come  to  the  knowledge 
of  the  accused  until  after  the  jury  had  been  impaneled,  and 
when  it  was  too  late  to  take  the  objection  by  challongo.  The 
fact  was  shown  on  the  motion  for  a  new  trial,  but  nothing  of 
the  kind  appears  here.  It  is  quite  consistent  with  all  tlio  facts 
now  shown  that  the  res})ondent  knew  of  the  disqualification 
when  the  jury  was  called,  and  purposelv  reserved  the  objec- 
tion until  after  he  had  taken  the  chances  of  an  acijuittal  by 
the  jury  and  found  the  result  unfavorable.  It  is  said,  iiow- 
ever,  on  the  part  of  the  defense,  that  this  would  be  immaterial, 
because  the  accused  has  a  constitutional  right  to  a  trial  by 
jury,  which  must  mean  a  qualified  jury;  and  it  is  not  compe- 
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tent  for  an  accused  party  to  waive  a  constitutional  right  in  a 
criminal  case.  But  the  question  here  is  not  one  of  the  waiver 
of  rio-lits;  it  is,  on  the  other  hand,  a  question  of  whether  a 
competent  tribunal  has  erred  in  dealing  with  rights.  If  a 
tribunal  acts  regularly,  with  coir.petent  jurisdiction  of  the 
particular  case,  the  party  is  concluded;  and  a  subsequent 
allegation  that  there  has  been  deprivation  of  right  is  wholly 
inadmissible.  The  competent  and  suitable  tribunal  for  the 
determination  of  questions  concerning  the  qualifications  of 
jurors  is  the  court  in  which  a  case  is  brought  on  for  trial ;  and 
in  criminal  cases  very  liberal  provisions  are  made  in  behalf  of 
accused  parties  to  bring  objections  to  the  notice  of  the  court 
by  clialleiiges.  Upon  these  challenges,  if  any  are  made,  the 
court  must  judicially  pass;  and,  whether  any  are  made  or  not, 
the  court,  in  finally  accepting  and  impaneling  the  jury,  judi- 
cially determines  that  the  several  members  are  competent.  The 
party  has  then  had  all  his  rights,  as  respects  the  qualifications 
of  tlie  jurors,  preserved  to  him;  and  any  allegation  that  any 
one  of  them  is  incompetent,  except  as  it  may  be  based  on  ox- 
ceptit)n  taken  to  the  overruling  of  a  challenge,  is  an  allegation 
against  an  adiudii'ed  fact. 

The  notion  that  an  accused  party  may  at  ])leasure  object  to 
the  want  of  qualification  in  a  juror  for  the  first  time  after  ver- 
dict against  him  has  no  more  basis  in  law  or  reason  than  a 
like  claim  would  have  if  applied  to  the  main  issue  on  the  trial. 
Every  accused  party  is  entitled  by  the  constitution  to  a  trial 
on  the  merits,  and  if  he  declines  to  produce  his  evidence  when 
his  case  is  brought  on,  he  may,  on  motion  for  a  new  trial,  al- 
lege his  inability  to  waive  a  constitutional  right  with  quite  as 
much  plausibilit}'"  as  this  respondent  does  in  this  cas(!.  The 
conclusive  answer  would  be  that  the  case  is  passed  to  judg- 
ment; and  the  judgment  determines  that  rights  have  been  ob- 
served, and  is,  in  fact,  the  conclusion  of  the  competent  tribunal 
in  respect  to  them.  Upon  all  rights  claimed  in  the  political 
society  there  must  be  some  authority  vest«Ml  with  powers  of 
final  judgment,  and  there  inust  be  rules  to  determine  when 
and  how  the  rights  shall  be  claimed.  If  a  partv  in  any  case 
fails  to  make  his  right  appear  until  judgment  has  passed  against 
him,  the  judgment,  if  regulur,  leaves  nothing  open  to  inquiry 
afterwards. 
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The  exception  in  this  case  is  without  merit,  anil  the  convic- 
tion must  be  aflirrned. 

(The  otlier  justices  concurred.) 

N'lTE.— It  cannot  be  urged,  after  trial  and  conviction,  tliat  one  of  the 
jurors  was  not  a  freeholder  or  resident  of  the  county,  when  liis  answers  on 
examination  were  sulticient  to  suggest  a  probability  that  ho  was  disijuali- 
tied.    People  v.  Laiiye,  56  Mich.,  550. 


Mayo  v.  State. 

(43  Ohio  St.,  567.) 

Kidnaping:  The  milmcful  intent,  etc. 

Child-steauno  —  Unlawful  detention  —  Intent. —  It  is  an  essential  ele- 
ment of  tiie  crime  of  child-stealing,  under  section  08','.">  of  the  Revised 
Statutes  of  Ohio,  that  tlie  intent  imlawfnlly  to  detain  or  conceal  must 
accompany  the  act  of  taking  the  cliild.i 

Error  to  Court  of  Common  Picas,  Franklin  County. 

Mayo  was  tried,  convicted  and  sentenced  to  the  [Kinitcntiary 
in  the  court  of  common  pleas  of  Franklin  county,  at  the  April 
term,  1S85,  upon  an  indictment  framed  under  soclioiHibiiJ  of 
the  Revised  Statutes,  which  defines  the  crime  of,  and  pre- 
scribes the  ])unishment  for,  child-stealing.  This  is  a  petition 
in  error  to  reverse  the  judgment. 

On  the  trial  tliere  was  testimony  tending  to  show  that  in  De- 
cember, 1S;84,  Mayo,  who  lived  in  Delaware  county,  came  totlie 
city  of  Columbus  for  the  purpose  of  drawing  an  instahncnt  of 
pension  money,  payable  to  him  by  the  federal  govei'nnicnt  on 
account  of  disabilities  incurred  in  the  war  of  the  rebellion.  lie 
spent  several  days  in  ('olumbiis,  stopping,  as  was  usual  with 
him  on  such  occasions,  at  the  house  of  his  sister-in-law,  Fannie 
Long,  the  prosecuting  witness.  It  ai»[)eai'od  tliat  the  latter's 
husband  had,  about  a  year  i)reviously,  abandoned  hor,  with 
four  small  children,  leaving  them  in  destitute  circumstances, 
and  dependent  solely  upon  the  labor  of  Fannie  for  support. 
It  was  Mayo's  custom,  when  stopping  with  them,  to  e.xpciul  a 

'  See  note. 
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portion  of  his  pension  money  in  tho  purchase  of  provisions 
and  clotliiny:  for  the  family;  and  upon  the  occasion  of  his  visit 
in  Deceinbor,  1884,  he  not  only  purchased  articles  of  clothing 
for  them  and  gave  them  money,  but  proposed  to  Fannie  that 
she  should  move  to  Delaware,  where  he  could  be  near  and  help 
her.  Upon  iier  refusal,  he  asked  ])ermission  to  take  some  of 
the  children  with  him  to  Delaware,  and  finally  one  of  them, 
to  keep  through  the  winter.  When  he  was  ready  to  depart, 
he  took  the  youngest  child,  eighteen  months  old,  in  his  arms, 
and  urged  for  permission  to  take  it,  to  which  he  chiims  the 
mother  acceded,  and  he  thereupon  left  with  the  child;  but  it 
is  cluiined,  upon  the  other  hand,  that  he  did  so  under  the  pre- 
tense of  taking  it  out  to  purchase  clothing  for  it,  and  that  even, 
for  that  pur'pose  the  motlier  refused  to  consent  to  its  accom- 
panying him.  TTpon  arriving  at  the  depot,  Mayo  found  that 
the  train  for  Delaware  had  gone.  He  then  concluded  to  visit 
an  uncle  living  in  Greene  oount\%and  took  another  train  going 
in  that  direction.  On  his  arrival  he  found  his  uncle  si  k,  and 
it  bocunio  necessary  that  he  should  remain  there,  which  he  did, 
with  tlio  child,  where  it  received  proper  attention,  until  the 
month  of  March  following;  writing  several  times  during  the 
winter  to  Fannie  Long  as  to  the  whereabouts  and  welfare  of 
her  child,  which  letters,  however,  she  claims  not  to  have  re- 
ceived, and  that  she  had  no  knowledge  of  its  whereabouts 
until  March  4,  1885,  when  Mayo,  coming  to  Columbus  to  draw 
his  pension,  was  arrested.  lie  had  walked  from  (ireene  county, 
bein:,'  oiiL  of  money,  and  intended,  after  receiving  his  ])ension, 
to  return  and  brin;>'  the  child  home.  The  court,  amoiu'  other 
things,  charged  the  jury: 

"If  the  evidence  satislies  you  beyond  a  reasonal)le  doubt 
that  deiendunt  took  or  led  or  carrietl  the  said  child  away  from 
the  mother  without  her  co;\setit,  and  against  her  will,  it  was 
an  unlawful  taking.  Auil  if  you  further  lind  from  the  evi- 
dence beyond  a  reasonable  doubt  that  when  the  defendant  so 
carried  away  saiil  child  ho  intended  unlawfully  to  detain  or 
conceal  said  Florence  Long  from  her  mother,  Fannie  Long,  the 
defoiulai»t  is  guilty  as  charged  in  the  in  lictiueut,  and  such 
should  1)0  your  verdict." 

And  further: 

''If  you  thid  from  the  evidence  beyond  a  reasonable  doubt 
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that  defendant  unlawfully  carried  the  child  away  (and  I  have 
described  to  you  what  an  unlawful  taking  and  carrying  away 
is),  then,  and  in  that  case,  any  detention  or  concealment  of 
said  child  ])y  defendant  (if  you  find  that  defendant  did  con- 
ceal" and  detain  said  child)  was  an  unlawful  detention  within 


the  meaning  of  the  statute." 


John  J.  C/u'ster,  for  plaintiff  in  error. 

Roliert  B.  Montgoraerij,  prosecuting  attorney,  for  the  state. 

By  the  CouiiT.     The  Revised  Statutes  provide: 

"  Sec.  0825.  Whoever  leads,  takes,  carries,  decoys  or  entices 
away  a  child  under  the  age  of  twelve  years,  with  intent  unlaw- 
full//  to  detain  or  conceal  such  child  from  its  parent,  guardian 
or  other  person  having  the  lawful  charge  or  custody  thereof, 
and  whoever,  with  the  intent  aforesaid,  knowingly  harbors  or 
conceals  any  such  child  so  led,  taken,  carried,  decoyed  or  en- 
ticed away,  shall  ho  imprisoned  in  the  penitentiary  not  more 
than  twenty  years  nor  less  than  one  year." 

The  gist  of  the  crime  of  chihl-stealing,  under  this  section, 
is  the  "  intent  unlawfull\'  to  detain  or  conceal"  the  child  from 
its  parent  or  person  entitled  to  its  custody.  But  the  court  in- 
structed the  jury  that  if  the  child  was  taken  away  fi'oni  its 
mother  without  her  consent,  and  against  her  will,  such  taking- 
was  uidawful,  and  any  detention  thereafter  conipletod  the 
crime.  This  instruction  was  misleading.  Plainly,  the  intent 
unlawfully  to  detain  must  be  present  at  the  time  of  the  taking. 
A  child  might  be  taken  from  its  home  without  the  consent, 
and  even  against  the  will,  of  its  parent,  without  intendin;^-  any 
detention  or  concealment, —  such  as  for  the  purj)oso  of  taking 
it  to  a  place  of  amusement, —  and  under  the  charge  ani/  deten- 
tion, however  brief  or  accidental,  would  constitute  the  olfense. 
The  tendency  of  the  charge  was  to  lead  the  jury  to  eliminate 
from  thjir  minds  all  considerations  with  respect  to  the  motive 
and  intent  of  the  accused  at  the  time  of  the  taking,  and  to 
look  to  the  naked  facts  as  to  whether  the  child  was  taken 
without  the  consent  and  against  the  will  of  the  mother,  and 
was  followed  by  ant/  detention. 

The  crime  of  child-stealing  is  one  of  the  most  cruel  and  heart- 
less in  the  calendar.   It  strikes  a  blow  at  the  tenderest  and  most 
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sacred  affections  of  the  human  breast,  and  is  usually  resorted  to 
for  the  purposes  of  revenge  or  extortion.  It  is  never  the  out- 
ffrott'th  of  kindly  and  charitable  feelings,  such  as  the  evidence 
tended  to  show  animated  Mayo  in  his  effort  to  help  his  sister- 
in-law  and  her  family  in  their  struggle  for  existence.  By  the 
Jewish  and  the  civil  law,  kidna|)ing  was  punishable  with  death, 
and  by  the  common  law,  with  fine,  imprisonment  and  the  pil- 
lory. Fortunately  child-steaMng  is  now  an  offense  of  rare 
occurrence;  the  records  of  this  state  showing  but  a  single 
conviction  in  ten  years. 

Where  the  crime  is  proven  in  all  its  elements,  punishment 
should  be  exemplary ;  but  the  intent  unlawfully  to  detain  or 
conceal  is  an  essential  element,  and  must  accompany  the  act 


of  taking. 


Judgment  reversed. 


Vote.— Secret  intent  —  False  imprisonment. —  An  information  charging 
"that  on  a  certain  date,  at  a  certain  county,  W.  S.  did  feloniously,  unlaw- 
fully, injuriously,  wilfully  and  without  lawful  authority,  forcibly  confine 
and  imprison,  a;;ain;st  his,  the  said  A.  B.  E.'s,  will,  and  him,  the  said  A.  B. 
E.,  then  and  there  feloniously,  and  without  any  lawful  authority,  and 
against  his  will,  forcibly  did  convey  from  a  certain  place  in  said  county  to 
H.'s  store,  in  said  county,  against  the  peace,"  etc.,  does  not  charge  the  crime 
of  kidnaping  within  Revised  Statutes  of  Wisconsin,  1878,  section  4387,  but 
merely  the  conur.on-law  (jtfense  of  false  imprisonment,  and  a  party  found 
guilty  under  such  information  can  only  be  punished  by  imprisonment  in 
the  county  jail  not  more  than  one  year,  or  by  fine  not  exceeding  $250,  as 
provided  by  section  4685,  jirescribing  the  punishment  of  a  person  convicted 
of  an  offense,  the  punishment  of  which  is  not  prescribed  by  any  statute. 
Smith  V.  The  State,  63  Wis.,  453. 
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(CROWN  CASES  RESERVED.) 

The  Queen  v.  Ashwelu 

(L.  R.,  16  Q.  B.  D.,  190.) 

Larceny:  Common  laiv  and  statutory.^ 

Larceny  at  commox  law  —  Lakckny  as  bailee  —  Taking  invito  domino  — 
Delivery  of  chattel  under  mistake  as  to  its  character  — Mis- 
take COMMON  to  both  PARTIES  —  SUBSEQUENT  FRAUDULENT  APPRO- 
PRIATION.—  The  prisoner  asked  the  prosecutor  for  the  loan  of  a  shil- 
ling. The  prosecutor  gave  the  prisoner  a  sovereign,  believing  it  to  be 
a  sliilling,  and  the  prisoner  took  the  coin  under  the  same  belief.   Some 

1  See  note. 


V:\( 


w 


866  AMERICAN  CRIMINAL  REPORTS. 

time  afterwards  ho  discovered  that  the  coin  was  a  sovereign,  and  then 
and  tliere  frauihilently  appropriated  it  to  liis  own  use.  The  prisoner 
was  convicted  of  larceny  of  tlie  sovereign.  Held,  tliat  thu  prisoner 
had  not  been  guilty  of  larceny  as  a  bailee;  but  the  court  bfiiig  eijually 
divided  as  to  whether  the  prisoner  hud  been  guilty  of  lurcuiiy  at  com- 
mon law,  the  conviction  Ktood. 

[But  in  The  Queen  v.  Flowers,  page  388  (of  this  volume),  tlie  old  mie 
that  the  innocent  receipt  of  a  chattel,  coupled  with  its  subwMpicnt  fraud- 
ulent ai)prtiprit;lion.  does  not  amount  to  larceny,  is  not  alFiited  by  the 
decision  in  Hcij.  v.  Anhwell.    That  case  (.listinguished  ami  Uisuubbed,] 

Case  stated  by  Dicnman,  J. 

At  the  assi/es  for  the  county  of  Leicester  in  Januaiy,  1883, 
Thomas  Ash  well  was  tried  for  larceny  of  a  sovoroigu,  the 
moneys  of  Edward  Keogh. 

Keogh  and  Ashwell  met  in  a  public-house  on  the  evening  of 
the  9th  of  January.  At  about  S  P.  M.  Ashwell  asked  Keo'fli 
to  go  into  tlie  yard,  and  when  there  requested  Keo^jh  to  leiul 
him  a  shilling,  saying  that  he  had  money  to  draw  on  the  mor- 
row, and  that  he  would  then  repay  him.  Keogh  coiisenteil, 
and  putting  his  hand  in  his  pocket  i)ulled  out  what  ho  believed 
to  be  a  shilling,  but  what  was,  in  fact,  a  sovereign,  and  luiniled 
it  to  Ashwell,  and  went  home,  leaving  Ashwell  in  the  yard. 
About  1)  the  same  evening  Ashwell  obtained  change  for  the 
sovereign  at  another  public-house. 

At  5:20  the  next  morning  Ivcogh  went  to  Ashwell's  house 
and  told  him  he  had  discovered  the  nustake,  whereup(;n  Ash- 
well falsely  denied  having  received  the  sovereign,  and  on  tiie 
same  evening  he  gave  false  and  contradictory  accounts  as  to 
where  he  had  become  possessed  of  the  sovereign  ho  hud 
changed  at  the  second  public-house  on  the  night  before.  But 
he  afterwards  said,  "I  had  the  sovereign,  and  spent  half  of  it, 
and  I  shan't  give  it  him  back,  because  I  only  asked  liiin  to 
lend  me  a  shilling." 

It  was  submitted  for  the  [U'isoner  that  there  was  no  evidence 
of  larceny,  no  taking,  no  obtaining  by  trick  or  false  pretense, 
no  evidence  that  the  prisoner  at  the  time  he  received  the  sov- 
ereign knew  it  was  not  a  shilling. 

1  declined  to  withdraw  the  case  from  the  jury,  thinking  it 
desirable  that  the  point  raised  should  be  decided  by  the  court 
of  criminal  appeal. 

The  jury  found  that  the  prisoner  did  not  know  that  it  was  a 
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sovereign  at  the  time  ho  rccuivod  it,  but  said  thoy  were  unani- 
raouslv  of  opinion  that  the  prosecutor  parted  with  it  under  the 
mistaken  belief  that  it  was  a  shilling,  and  that  the  prisoner 
having,  soon  after  he  received  it,  discovered  that  it  was  a  sov- 
crei  "11,  could  have  easily  restored  it  to  the  jjrosecutor,  but 
fraiululently  ai)propriated  it  to  his  own  use,  and  denied  the 
receipt  of  it,  knowing-  that  the  prosecutor  had  not  intended  to 
part  with  possession  of  a  sovereign  but  only  of  a  shilling. 
They  added  that  if  it  were  competent  to  them  consistently 
witii  those  findings  and  with  the  evidence  to  find  the  prisoner 
guilty  they  meant  to  do  so.  A  verdict  of  guilty  was  entered, 
but  the  prisoner  was  admitted  to  bail,  to  come  up  for  judgment 
at  the  no.xt  assizes,  if  '.his  court  should  think  that  upon  the 
above  facts  and  finding's  he  could  properly  be  found  guilty  of 
larceny. 

Deceniber  .5th,  SMrrn,  J.,  read  the  following  judgment:  The 
prisoner  in  this  case  was  indicted  for  the  larceny  of  a  sov- 
ereign, the  moneys  of  Edward  Keogh. 

The  material  facts  are  as  follows:  Keogh  handed  to  the 
prisoner  the  sovereign  in  question,  believing  it  was  a  shilling 
and  not  a  sovereign,  upon  the  terms  that  the  prisoner  should 
hand  back  a  shilling  to  him  when  he  (the  prisoner)  was  paid 
his  wages.  At  the  time  the  sovereign  was  so  handed  to  the 
prisoner  ho  honestly  believed  it  to  be  a  shilling.  Sometime 
afterwards  the  prisoner  discovered  that  the  coin  he  had  re- 
ceived was  a  sovereign  and  not  a  shilling,  and  he  then  and 
there  fraudulently  appropriated  it  to  his  own  use.  Is  this  lar- 
ceny at  common  law  or  by  statute  ? 

To  constitute  the  crime  of  larceny  at  common  law,  in  my 
judgment,  there  must  be  a  taking  and  carrying  away  of  a 
chattel  against  the  will  of  the  owner,  and  at  the  time  of  such 
taking  there  must  exist  a  felonious  intent  in  the  mind  of  the 
taker.  If  one  or  both  of  the  above  elements  be  absent  there 
cannot  be  larceny  at  common  law.  The  taking  must  be  under 
such  circumstances  as  would  sustain  an  action  of  trespass.  If 
there  be  a  bailment  or  delivery  of  the  chattel  by  the  owner, 
inasmuch  as,  among  other  reasons,  trespass  will  not  lie,  it  is 
not  larceny  at  common  law.  In  Hawkins'  Pleas  of  the  Crown, 
book  1,  chapter  33, section  1,  it  is  stated:  "It  is  to  be  observed 
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that  all  felon}^  includes  trespass;  and  that  every  indictment  of 
larceny  must  have  the  Arords  felonice  cepit  as  well  as  aspor- 
tavit;  from  whence  it  follows,  that  if  the  party  be  guilty  of 
no  trespass  in  taking  the  goods,  he  cannot  be  guilty  of  felony 
in  carrying  them  away."  As  I  understand,  the  counsel  for 
the  crown  did  not  really  dispute  the  above  definition,  and,  in- 
deed, if  he  had,  upon  further  referring  to  the  Third  Institutes, 
chapter  47,  page  107,  and  1  Hale's  Pleas  of  the  Crown,  page 
61,  it  would  be  found  to  be  fully  borne  out  by  those  writers. 
The  two  cases  cited  in  argument,  Rex  v.  Mucklow,  1  Moo.  C. 
C,  160,  and  Reg.  v.  Davles,  Dears.  C.  C,  C-iO,  are  good  illus- 
trations of  what  I  have  enunciated ;  and  if  other  cases  were 
wanted,  there  are  plenty  in  the  books  to  the  same  elTcct. 

In  the  present  case,  it  seems  to  me,  in  the  first  place,  tliattho 
coin  was  not  taken  against  the  will  of  the  owner,  and  if  this 
be  so,  in  my  judgment  it  is  sufficient  to  show  that  there  was 
no  larceny  at  common  law ;  and  secondly,  it  being  conceded 
that  there  was  no  felonious  intent  in  the  prisoner  when  lie  re- 
ceived the  coin,  this,  in  my  judgment,  is  also  fatal  to  the  act 
being  larceny  at  common  law. 

As  to  this  last  point,  the  law  laid  down  by  Cockburn,  C.  J., 
Blackburn,  Mellor,  Lusli,  Grove,  Denman  and  Archibald,  JJ., 
in  the  case  of  Reg.  v.  Middletoi,  Law  Rep.,  2  C.  C,  45,  is  very 
pertinent;  it  is  as  follows :  "We  admit  that  the  case  is  undis- 
tinguishable  from  the  one  supposed  in  argument,  of  a  i)ersoii 
handing  to  a  cabman  a  sovereign  by  mistake  for  a  shilling;  but 
after  carefully  weighing  the  opinions  to  the  contrary,  we  are 
decidedly  of  opinion  that  the  property  in  the  sovereign  would 
not  vest  in  the  cabman,  and  that  the  question  whether  tlie  cab- 
man was  guilty  of  larceny  or  not   would  depcntl  upon  this: 
whether  he,  at  the  time  he  took  the  sovereign,  was  aware  of 
the  mistake,  and  had  then  the  guilty  intent,  the  an! inns  fa- 
randi."    I  believe  the  above  to  be  good  law.     The  contention, 
however,  of  the  crown  was,  that  although  the  above  might  be 
correct,  yet  the  present  case  was  to  be  likened  to  those  cases 
in  which  finders  of  a  lost  chattel  have  been  held  guilty  of  lar- 
ceny.    The  principle  upon  which  a  finder  of  a  lost  chattel  has 
been  hehl  guilty  of  larceny  is,  that  he  has  taken  and  carried 
away  a  chattel,  not  believing  that  it  had  been  abandoned,  and 
at  the  time  of  such  takinij  has  had  the  felonious  intent.    Tlio 
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proper  direction  to  be  given  to  a  jury  being,  as  I  understand, 
"Did  the  prisoner  at  the  time  of  finding  the  chattel  intend  to 
appropriate  it  to  his  own  use,  then  believing  that  the  true  owner 
could  be  found,  and  that  th<3  chattel  had  not  been  abandoned?" 
See  Beff.  v.  Thurboni,  1  Den.  C.  C,  387,  and  lieg.  v.  Glyde, 
Law  Kep.,  1  C.  C,  139.  If  he  did,  he  would  be  guilty  of  lar- 
ceny; allte?'  he  would  not.  Then  it  was  argued  by  the  counsel 
for  the  crown  that  the  prisoner  in  this  case  was  on  the  same 
footing  as  a  finder  of  a  chattel.  In  my  judgment  the  facts 
do  not  support  him. 

Keogh,  in  the  present  case,  intended  to  deliver  the  coin  to 
the  prisoner,  and  the  prisoner  to  receive  it.  The  chattel, 
namely,  the  coin,  was  delivered  over  to  the  prisoner  by  its 
owner,  and  the  prisor  :v  received  it  honestly.  He  always  knew 
he  had  the  coin  in  his  possession  after  it  had  been  delivered  to 
him.  The  only  thing  which  was  subsequently  found  was  that 
the  coin  delivered  was  worth  240*7.,  instead  of  12</.,  as  had 
been  supposed.  This  argument,  as  it  seems  to  me,  confounds 
the  finding  out  of  a  mistake  with  the  finding  of  a  chattel.  In 
some  cases,  as  above  pointed  out,  the  finder  of  a  chattel  may 
be  guilty  of  larceny  at  common  law ;  but  how  does  that  show 
that  the  finder  out  of  a  mistake  may  also  be  guilty  of  such  a 
crime?  A  mistake  is  not  a  chattel.  The  chattel  (namely,  the 
coin)  in  this  case  never  was  lost;  then  how  could  it  be  found? 
In  my  judgment  the  argument  upon  this  point  for  the  crown 
is  wholly  fallacious  and  fails.  It  was  further  urged  for  the 
crown  that  the  present  case  was  covered  by  authority,  and  the 
cases  of  CaHuyriyht  v.  Green,  8  Ves.,  405,  and  Merry  v.  Green, 
7M.  &  ^y.,  023,  were  cited  in  this  behalf.  I  fail  to  see  that 
either  case  is  an  authority  for  the  point  insisted  u])on  by  the 
crown.  In  the  first  of  these  cases,  the  question  arose  upon 
demurrer  to  a  bill  in  chancery  as  to  whether  a  felony  was 
disclosed  upon  the  face  of  the  bill.  Lord  Eldon,  as  he  states 
in  his  judgment,  decided  the  case  upon  the  ground  that,  inas- 
much as  the  bureau  in  question  had  been  delivered  to  the 
defendant  for  no  other  purpose  than  repair,  and  he  had  broken 
open  a  part  of  it  which  it  was  not  necessary  to  touch  for  the 
purposeof  repair,  with  the  intention  of  takingand  appropriating 
to  his  own  use  whatever  he  should  find  therein,  that  this  was 
larceny.    I  conceive  this  to  bo  distinctly  within  the  principle 
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I  have  above  stated  —  there  was  the  taking  against  the  will  of 
the  owner  with  the  felonious  intent  at  the  time  of  takinij. 

The  other  case,  namely,  Merry  v.  Green,  7  M.  &  W.,  C23 
which  was  also  the  case  of  a  purse  in  a  secret  drawer  of  a 
bureau  which  had  been  purchased  at  a  sale,  was  clearly  decided 
by  Baron  Parke,  who  delivered  the  judgment  of  the  court, 
upon  the  principles  applicable  to  a  case  of  finding.  The 
learned  baron  says:  "It  seems  to  us  that,  though  there  was  a 
delivery  of  the  secretary,  and  a  lawful  property  in  it  thereby 
vested  in  the  plaintiff,  there  was  no  delivery  so  as  to  give  a 
lawful  possession  of  the  purse  and  money.  The  vendor  had  no 
intention  to  deliver  it,  nor  the  vendee  to  receive  it;  both  were 
ignorant  of  its  existence:  and  when  the  plaintitf  discovered  that 
there  was  a  secret  drawer  containing  the  purse  and  money,  it 
was  a  case  of  simple  linding,  and  the  law  applicable  to  all  cases 
of  finding  applies  to  this."  I  understand  the  learned  baron, 
when  he  says  "the  law  applicable  to  all  cases  of  linding 
applies,"  to  moan  the  law  applicable  to  the  cases  of  linding  a 
chattel,  for  there  are  no  cases  extant  as  to  finding  out  a  mis- 
take to  which  his  remark  could  apply.  That  too  is  the  dis- 
tinct ion  between  the  present  case  and  that  before  Baron  Parke. 
No  intention  to  deliver  the  chattel  (namely,  the  juirse  and 
money)  at  all  ever  existed,  whereas  in  the  present  case  there 
was  every  intention  to  deliver  the  chattel  (namely,  the  coin), 
and  it  was  delivered  and  honestly  received. 

In  my  judgment,  a  man  who  honestly  receives  a  chaitel  by 
delivery  thereof  to  him  by  its  true  owner  cannot  bo  found 
guilty  of  larceny  at  common  law,  and  in  my  opinion  the  pris- 
oner in  this  case  is  not  guilty  of  that  offense. 

The  second  point  has  now  to  be  considered,  namely,  was  he 
guilty  of  larceny  fis  a  bailee  within  the  true  intent  of  section  3  of 
24  and  25  Victoria,  chapter  90  ?  To  constitute  a  person  bailee 
of  a  chattel  there  must  be  a  baihuent  and  not  a  mere  delivery 
of  the  chattel.  There  must  be  a  delivery  of  a  chattel  upon 
contract,  express  or  implied,  to  return  it  or  obey  the  mandate 
with  which  the  delivery  is  clogged,  or,  in  other  words,  a  deliv- 
ery upon  condition. 

The  question,  as  it  seems  to  me,  is  this:  Is  the  law  in  the 
present  case  to  imply  a  condition,  when  we  know  perfectly 
well  that  at  the  time  of  the  delivery  of  the  coin  no  condition 
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^all  was  in  the  contemplation  of  the  parties,  excepting  that  a 
coin  of  like  vaUie  should  be  returned  to  Keogh  when  the  pris- 
oner had  drawn  his  wages?  Xo  condition  to  return  the  coin 
delivered  to  the  prisoner  was  ever  thought  of,  and  in  my  judg- 
ment sucli  a  condition  cannot  be  implied.  Should,  however, 
any  condition  be  implied  as  to  what  was  to  be  done  if  or  when 
any  mistake  not  then  contemplated  should  be  discovered,  my 
opinion  is  that  the  only  condition,  if  any,  which  could  be  im- 
plied would  be  that  the  prisoner  would  not  spend  or  use  for 
his  own  purposes  Idn.  out  of  the  20s.,  and  I  am  of  opinion  that 
if  tlie  prisoner  had  upon  the  finding  out  the  mistake  taken  to 
Keogh  10.'?.,  he  would  have  been  strictly  within  his  rights. 

The  case  of  licf/.  v.  IlussaU,  L.  &  C,  58,  is  an  express  author- 
ity to  tlie  effect  that  a  person  is  not  a  bailee  within  the  statute 
unless  he  is  under  obligation  to  return  the  identical  chattel 
deposited  with  him.  In  my  judgment  the  prisoner  was  not  a 
bailee  of  the  sovereign,  for  the  reasons  above  given. 

I  am  fully  alive  to  the  remark  which  has  been  made  that  if 
the  present  case  is  not  one  of  larceny  it  sliould  be.  Whether 
this  remark  is  well  founded  or  not  I  do  not  pause  to  inquire; 
but  it  seemi?  to  me  that  the  observations  of  Bramwell,  B.,  in 
Bey.  V.  Middleton,  Law  Rep.,  2  C.  C,  38,  on  this  head,  are  well 
wortii}  of  consideration.  Believing,  however,  as  I  do,  that  ac- 
coi-ding  to  the  law  of  England,  as  administered  from  the  ear- 
liest times,  the  present  case  is  not  a  case  of  larceny  at  common 
law,  I  cannot  hold  otherwise  than  I  do,  and  as,  for  the  reasons 
given  above,  the  prisoner  is  not,  in  my  opinion,  guilty  of  lar- 
ceny as  a  bailee,  my  judgment  is  that  the  conviction  should  be 
quashed. 

Cavk,  J.  (Read  by  Lord  Colkridoe,  C.  J.)  The  question 
we  have  to  decide  is  whether,  under  the  circumstances  stated 
in  the  case,  the  prisoner  was  rightly  convicted  of  larceny,  either 
at  common  law  or  as  a  bailee. 

It  is  undoubtedly  a  correct  proposition  that  there  can  be  no 
larceny  at  common  law  imless  there  is  also  a  trespass,  and  that 
there  can  be  no  trespass  where  the  prisoner  has  obtained  law- 
ful possession  of  the  goods  alleged  to  be  stolen ;  or,  in  other 
words,  the  thief  must  take  the  goods  into  his  possession  with 
the  intention  of  depriving  the  owner  of  them.    If  he  has  got 
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the  goods  lawfully  into  his  possession  before  the  intention  of 
depriving  the  owner  of  them  is  formed,  there  is  no  larceny. 
Applying  that  principle  to  this  case,  if  the  prisoner  acquired 
lawful  possession  of  the  sovereign  when  the  coin  was  actually 
handed  to  him  by  the  prosecutor,  there  is  no  larceny,  for  at 
that  time  the  prisoner  did  not  steal  the  coin;  but  if  he  only 
acquired  possession  when  ho  discovered  the  coin  to  be  a  sover- 
eign, then  he  is  guilty  of  larceny,  for  at  that  time  he  knew 
that  he  had  not  the  consent  of  the  owner  to  his  taking  posses- 
sion of  the  sovereign  as  his  own,  and  the  taking  under  those 
circumstances  was  a  trespass. 

It  is  contended  that,  as  the  prosecutor  gave  and  the  prisoner 
received  the  coin  under  the  impression  that  it  was  a  sliilling 
and  not  a  sovereign,  the  prosecutor  never  consented  to  part 
with  the  possession  of  the  sovereign,  and  consequently  there 
was  a  taking  by  the  prisoner  without  his  consent;  but  to  ray 
mind  it  is  impossible  to  come  to  the  conclusion  that,  at  the 
time  when  the  sovereign  was  handed  to  him,  the  prisoner,  who 
was  then  under  a  bona  fide  mistake  as  to  the  coin,  can  be  held 
to  have  boen  guilty  of  a  trespass  in  taking  that  which  the  pros- 
ecutor gave  him.     It  seems  to  me  that  it  would  be  equally  log- 
ical to  say  that  the  prisoner  would   have  been  guilty  of  a 
trespass  if  the  prosecutor,  intending  to  si'  i  a  shilling  into  the 
prisoner's   pocket   without   his   knowledge,   had   by  mistake 
slipped  a  sovereign  in  instead  of  a  shilling.     The  only  point 
which  can  be  made  in  favor  of  the  prose(?ution,  so  far  as  I  can 
see,  is  that  the  prisoner  did  not  actually  take  possession  until 
he  knew  what  the  coin  was  of  which  he  was  taking  possossion, 
in  which  case,  as  he  then  determined  to  deprive  the  prosecutor 
of  his  pi'operty,  there  was  a  taking  possession  simultaneously 
with  the  formation  of  that  intention.    Had  the  coin  i)eon  a 
shilling,  it  is  obvious  that  the  prisoner  would  have  gaincjd  the 
property  in  and  the  possession  of  the  coin  when  it  was  haiuled 
to  him  by  the  prosecutor;   as  there  was  a  mistake  as  to  the 
identity  of  the  coin  no  property  passed,  and  the  question  is 
whether  the  possession  passed  when  the  coin  was  handed  to 
the  prisoner  or  when  the  prisoner  first  knew  that  he  had  got  a 
sovereign  and  not  a  shilling. 

There  are  four  cases  wliich  it  is  important  to  consider.    The 
first  is  CarttJor'ight  v.  Green,  8  Yes.,  405,  which,  however,  differs 
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gljffjitly  from  the  present,  because  in  that  case  there  was  no  in- 
tention to  give  the  defendant  Green  either  the  property  in  or 
tlie  possession  of  the  guineas,  but  only  the  possession  of  the 
buf  .u,  the  bailor  being  unaware  of  the  existence  of  the 
(Tuineas.  If  the  bailee  in  that  case  had,  before  discovering  the 
ffuineas  iti  the  secret  drawer,  negligently  lost  the  bureau  with 
its  contents,  it  is  difficult  to  see  how  he  could  have  been  made 
responsible  for  the  loss  of  the  guineas.  In  Merry  v.  Green,  7 
M.  &  W.,  023,  the  facts  were  similar  to  CartiorMjht  v.  Green,  8 
Tea.,  405,  except  that  the  bureau  had  been  sold  to  the  defend- 
ant. In  tliat  case  Baron  Parke  says  that,  though  there  was  a 
delivery  of  the  bureau  to  the  defendant,  there  was  no  delivery 
so  as  to  give  a  lawful  possession  of  the  purse  and  money  in  the 
secret  drawer. 

If  these  cases  are  righUy  decided,  as  I  believe  them  to  be, 
they  establish  the  principle  that  a  man  has  not  possession  of 
that  of  the  existence  of  which  he  is  unaware.  A  mm  cannot, 
without  his  consent,  be  made  to  incur  the  responsibilities 
towards  the  real  owner  which  arise  even  from  the  simple  pos- 
session of  a  chattel  without  further  title,  and  if  a  chattel  has, 
without  his  knowledge,  been  placed  in  his  custody,  his  rights 
and  liabilities  as  a  possessor  of  that  chattel  do  not  arise  until 
he  is  aware  of  the  existence  of  the  chattel  and  has  assented  to 
the  possession  of  it. 

A  case  much  urged  upon  us  on  behalf  of  the  prisoner  was 
Rex  V.  MacUow,  1  Moo.  0.  C,  100.  In  that  case  a  letter  con- 
taining a  draft  for  £10  lis.  Qd.  had  been  delivered  to  the  pris- 
oner, although  really  meant  for  another  person  of  the  same 
name,  and  the  prisoner  appropriated  the  draft  and  was  tried 
and  convicted  of  larceny.  The  conviction,  however,  was  h^ld 
wrong  on  the  ground  that  he  had  no  anhnm  fanmdl  when  he 
first  received  the  letter.  Here,  as  in  the  two  previous  cases,  the 
prisoner  was  not  at  first  aware  of  the  existence  of  the  draft, 
and  when  he  became  aware  of  it  ho  must  have  known  that  it 
was  not  meant  for  him,  yut  the  judges  seem  to  have  held  that 
he  got  possession  of  the  draft  at  the  time  when  the  letter  was 
handed  to  him. 

In  Reg.  v.  Davies,  Dears.  C.  C,  640,  the  facts  were  similar  to 
those  in  the  last  mentioned  case,  and  Chief  Justice  Erie,  then 
Mr.  Justice  Erie,  who  tried  the  case,  directed  the  jury  that  if, 


D  i': 


n 


V  I 


'n 


i 


inv  ■«. 


I  ■    ? 


fii 


864 


AMERICAN  CRIMINAL  REPORTS. 


"fv 


at  the  time  the  prisoner  received  the  order,  he  knew  it  was  not 
his  property  but  the  property  of  anotlier  person  of  known 
name  and  address,  and  nevertheless  determined  to  appropriate 
it  wrongfully  to  his  own  use,  he  was  guilty  of  larceny,  and 
that  in  his  opinion  the  prisoner  had  not  received  it  until  he 
had  discovered,  by  o[)ening  and  reading  the  letter,  whether  it 
belonged  to  him  or  not.  "  I  considered,"  says  the  jud^e, "  that 
the  law  of  larceny  laid  down  in  respect  of  articles  foiind  was 
applicable  to  the  article  here  in  question.''  The  court,  how- 
ever, quashed  the  conviction  on  the  authority  of  Ri\o  o.  Muck- 
low,  1  Moo.  C.  C,  160. 

In  Ticff.  V.  Mlddleton,  Law  Rep.,  2  C.  C,  38,  in  which  it  was 
held  by  eleven  judges  against  four,  that  whei'e  there  was  a 
delivery  of  money  under  a  mistake  to  the  prisoner,  who  re- 
ceived it  anlmofarandi,  he  was  guilty  of  larceny,  there  occurs 
a  passage  in  the  judgment  of  some  of  the  judges  who  formed 
the  majority,  which  is  as  follows:  "  We  admit  that  the  case  is 
undistinguishable  from  the  one  supposed  in  the  argument,  of  a 
person  handing  to  a  cabman  a  sovereign  by  mistake  for  a  shil- 
ling; but  after  carefully  weighing  the  opinions  to  the  contrary, 
we  are  decidedly  of  opinion  that  the  property  in  the  sovereign 
would  not  vest  in  the  cabman,  and  that  the  question  whether 
the  cabman  was  guilty  of  larceny  or  not  would  depend  upon 
this:  whether  he,  at  the  time  he  took  the  sovereign,  was  aware 
of  the  mistake,  and  had  then  the  guilty  intent,  the  animus 
furmxdV  ' 

For  my  part  I  am  quite  unable  to  reconcile  the  cases  of  Hex 
V.  MucMow,  1  Moo.  C.  C,  160,  and  Ii<\v  v.  Davies,  Dears.  C.  C, 
640,  and  the  passage  I  have  cited  from  Rey.  v.  Mlddleton,  Law 
Eep.,  2  C.  C,  38,  with  those  of  Cartwrlght  v.  Green,  8  Ves.,  405, 
and  Merry  v.  Green,  7  M.  &  W.,  623;  and  being  compelled  to 
choose  between  them,  I  am  of  opinion  that  the  law  is  correctly 
laid  down  in  Merry  v.Green,  7  M.  &  W.,  623,  for  the  following 
reasons:  The  acceptance  by  the  receiver  of  a  pure  benefit  un- 
mixed with  responsibility  may  fairly  be,  and  is  in  fact,  pre- 
sumed in  la\v  until  the  contrary  is  shown ;  but  the  acceptance 
of  something  which  is  of  doubtful  benefit  should  not  be  and  is 
not  presumed.  Possession  unaccompanied  by  ownership  is  of 
doubtful  benefit;  for,  although  certain  rights  are  attached  to 
the  possession  of  a  chattel,  they  are  accompanied  also  by  lia- 
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bilities  towtuds  the  absolute  owner  wliich  may  make  the  pos- 
session more  of  a  burden  than  a  benefit.  In  my  judgment,  a 
man  cannot  be  presumed  to  assent  to  the  possession  of  a  chat- 
tel; actual  consent  must  be  shown.  Now  a  man  does  not  con- 
sent to  that  of  wliich  he  is  wholly  ignorant,  and  I  think,  there- 
fore, it  was  rightly  decided  that  the  defendant  in  Mcrnj  v. 
Green,  7  in.  &  W.,  <)23,  was  not  in  possession  of  the  purse  and 
money  until  he  knew  of  their  existence.  Moreover,  in  order 
that  there  may  be  a  consent,  a  man  must  be  under  no  mistake 
as  to  that  to  which  he  consents;  and  I  tiiink,  therefore,  that 
Ashwell  did  not  consent  to  the  possession  of  the  sovereign  un- 
til lie  knew  that  it  was  a  sovereign.  Suppose  that  while  still 
ignorant  that  the  coin  was  a  sovereign,  he  had  given  it  away 
toatliird  person  who  had  misappropriated  it,  could  ho  have  been 
made  responsible  to  the  prosecutor  for  the  return  of  20.y.  ?  In 
my  judgment  he  could  not.  If  he  had  parted  with  it  innocently 
while  still  under  the  impression  that  it  was  only  a  shilling,  I 
think  he  could  have  been  made  responsible  for  the  return  of  a 
shilling,  and  a  shilling  only,  since  he  had  cons»ntevl  to  assume 
the  responsibility  of  a  possessor  in  respect  of  a  shilling  only.  It 
may  be  said  that  a  carrier  is  responsible  for  the  safe  custody  of 
the  contents  of  a  bo.x  delivered  to  him  to  ba  carried,  although 
he  may  be  ignorant  of  the  nature  of  its  contents;  but  in  that 
case  the  carrier  consents  to  be  responsible  for  the  safe  custo.ly 
of  the  box  and  its  contents  whatever  they  may  happen  to  be; 
and,  moreover,  a  carrier  is  not  responsible  for  the  loss  of  valu- 
able articles,  if  he  has  given  notice  that  he  will  not  be  respon- 
sible for  such  articles  unless  certain  conditions  are  complied 
with,  and  is  led  by  the  consignor  to  believe  thai  the  parcel  given 
to  him  to  carry  does  not  contain  articles  of  the  character  speoi- 
fie;l  in  the  notice.  Dntuntiv,  Dimovin,  4-  B.  &  A.,  21.  In  this 
cas3  Ashwell  didnothold  himself  outas  being  willing  to  assume 
the  responsibilities  of  a  possessor  of  the  coin  whatever  its  value 
might  be,  nor  can  I  infer  that  at  the  time  of  the  delivery  he 
agreed  to  be  responsible  for  the  safe  custody  and  return  of  the 
sovereign.  As,  therefore,  he  did  not  at  the  time  of  delivery  sub- 
ject himself  to  the  liabilities  of  the  borrower  of  a  sovereign,  so, 
also,  I  think  that  he  is  not  entitled  to  the  privileges  attending 
the  lawful  possession  of  a  borrowed  sovereign.  When  he  discov- 
ered that  the  coin  was  a  sovereign,  he  was,  I  think,  bound  to 
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elect,  as  a  finder  would  be,  whether  he  would  assume  tlic  responsi- 
bilities of  a  possessor;  but,  at  the  moment  when  he  was  in  a 
position  to  elect,  he  also  determined  fraudulently  to  convert 
the  sovereign  to  his  own  use,  and  I  am  therefore  of  opinion 
that  he  falls  within  the  principle  of  Reg.  v.  M'uhlldoa,  Law 
Rep.,  2  C.  C,  45,  and  was  guilty  of  larceny  at  common  law. 

For  these  reasons  I  am  of  opinion  that  the  conviction  was 
right. 


Matthew,  J.  I  concur  in  the  judgment  delivered  by  Mr. 
Justice  Smith,  and  I  desire  to  add  the  following  obsorvations 
m  support  of  the  conclusion  at  which  we  have  arrived: 

The  definitions  of  larceny  at  common  law  which  have 
hitherto  been  accepted,  and  which  I  understand  are  not  now  dis- 
puted, show  that  it  is  of  the  essence  of  the  offense  tliat  there 
should  be  a  felonious  taking  of  the  property  of  another  without 
the  consent  of  the  owner,  and  that  it  must  be  an  actual  taking 
and  not  a  conversion  following  upon  a  bailment  or  delivery  by 
the  owner.  The  taking  must  be  a  trespass.  In  this  case,  if 
the  defendant  had  undertaken  to  get  a  sovereign  cliangetl  for 
the  prosecutor  and  to  bring  him  back  19«.,  he  would  not,  if  lie 
failed  to  keep  his  word,  have  been  guilty  of  larceny  at  common 
law.  This,  I  presume,  cannot  be  disputed.  Ilis  misconduct 
would  have  been  a  private  injury  and  not  a  public  wrong  pun- 
ishable as  a  crime.  I  am  wholly  unable  to  see  any  difference 
in  the  moral  delinquency  of  the  recipient  in  that  case  and  in 
this;  in  the  one  case  the  sovereign  is  received  upon  an  express 
promise  to  account  for  the  change;  in  the  other  case  it  is  re- 
ceived upon  a  promise  to  the  same  effect  which  the  civil  law  of 
England  implies.  In  neitlier  case  would  possess'on  of  the  coin 
have  been  obtained  by  a  trespass.  In  both  cases  the  misap- 
propriation would  follow  upon  a  delivery  by  the  owner  of  that 
which  is  said  to  have  been  feloniously  taken. 

But  it  is  said,  as  I  understand  that,  although  the  possession 
of  the  coin  may,  in  the  first  instance,  have  been  innocent,  the 
taking  occurred  when  it  was  changed,  and  that  the  felonious  in- 
tention to  take  may  be  inferred  from  the  dishonest  conduct  of 
the  defendant  in  spending  afterwards  the  19«.  which  he  ouglit  to 
have  returned  to  the  prosecutor.  This  means  that  though  the 
defendant  did  not  take  in  point  of  fact,  he  ought  by  a  fiction 
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to  be  treated  as  having  done  so  in  point  of  law,  in  order  that 
he  maybe  punished  as  a  thief.  I  do  not  think  this  reasoning 
satisfactory.  But  suppose  there  may  bo  a  taking  in  some  legal 
sense,  which  common  sense  repudiates,  is  there  any  evidence  of 
a  felonious  taking?  Now,  suppose  tlio  sovereign  had  been 
handed  in  mistake  to  the  defendant,  not  by  way  of  loan  or 
gift,  but  in  payment  of  a  debt  of  Is.,  and  the  defendant  had 
chani'ed  the  sovereign,  taken  a  shilling  and  offered  the  remain- 
ing change  to  the  prosecutor,  could  ho  have  been  convicted  for 
larceny  of  the  sovereign?  The  answer,  I  presume,  would  be 
no;  because  his  conduct  would  have  shown  that  he  had  no 
felonious  intention  when  he  changed  the  coin.  But  supposing 
that,  yielding  to  temptation,  he  had  misappropriated  one  other 
filling,  and  was  prepared  to  hand  back  1 8*.,  would  there  then 
have  been  evidence  against  him  that  he  had  changed  the  sov- 
ereign with  a  felonious  intent?  If  not,  at  what  point  of  mis- 
appropriation would  the  evidence  of  a  felonious  purpose  in  the 
original  changing  of  the  coin  commence? 

In  my  judgment,  the  subsequent  dishonesty  of  the  defendant 
is  no  more  evidence  of  a  felonious  intent  when  the  coin  was 
changed  in  this  case  than  it  would  be  where  the  coin  was  re- 
ceived upon  an  express  i)romise,  which  was  afterwards  broken, 
to  account  for  the  change.  I  thmk,  if  this  conviction  be 
affirmed,  any  dishonest  dealing  with  the  property  of  another, 
by  whatever  means  possession  of  the  property  may  have  been 
acquired,  may  be  made  the  ground  for  a  prosecution  for 
larceny. 

Dishonest  conduct  like  the  defendant's  ought,  perhaps,  to  be 
punished ;  but,  if  it  must,  it  should  be  under  a  statute  passed 
for  that  purpose  by  the  legislature,  and  not  by  the  extension 
or  development  of  the  criminal  law  by  means  of  judicial  de- 
cision. 

The  highly  technical  reasoning  upon  which  this  conviction 
has  been  sought  to  be  upheld  should  have  no  place,  in  my  judg- 
ment, in  the  interpretation  of  the  criminal  law.  Upon  such  a 
subject  as  theft,  where  the  law  is  administered  by  magistrates 
as  well  as  judges,  it  seems  to  me  desirable  that  the  rules  by 
which  guilt  and  innocence  are  to  be  determined  should  be  sus- 
ceptible of  ready  comprehension  and  easy  exposition. 

I  think  the  conviction  should  be  quashed. 
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Stephen,  J.  Before  reading  this  judgment,  I  Jiiiiy  observe 
that  my  brothel's  Day  and  Wills  desire  me  to  say  tlmt  they 
agree  with  it. 

The  facts  of  this  case  are  as  follows:  Kcopli,  intondingto 
lend  AshwcU  a  shilling,  gave  him  a  coin  which  he  siippos-d  to 
be  a  sliilling,  but  which  was  in  fact  a  sovereign.  At  tlio  time 
when  he  received  it  Ashwcll  supposed  it  to  be  a  shilling,  but 
after  about  an  hour  he  discovered  that  it  was  ii  soveioi«>n,  and 
fraudulently  applied  it  to  his  own  use.  The  question  wliether 
this  was  larceny  was  argued,  first  before  five  judges,  who  dif- 
fered in  opinion,  and  afterwards  before  fourteen. 

The  arguments  used  to  show  that  it  was  not  hirceny  wore  as 
follows:  From  the  earliest  times  it  has  always  been  held  that 
a  felonious  taking  is  essential  to  larceny,  and  that  u  frmidulont 
conversion  of  pro|)erty  after  an  innocent  taking,  though  in 
some  partici  lar  cases  criminal  by  statute,  does  not  amount  to 
larceny  at  common  law.  It  was  further  argued  that  there  was 
in  this  case  no  such  bailment  of  the  sovereign  as  would  make 
the  prisoner  guilty  of  larceny  as  a  bailee  under  the  third  sec- 
tion of  the  larceny  act  of  18(51.  I  ihink  that  these  arn'uments 
are  well  founded  and  ought  to  prevail;  but  as  a  ditferenceof 
opinion  exists  on  tlie  subject,  I  will  give  my  reasons  fully, 
noticing,  as  I  give  them,  what  I  understand  to  be  the  argu- 
ments put  forward  in  support  of  the  opposite  view.  The  history 
of  the  law  rekting  to  theft  from  the  earliest  times  to  the  pres- 
ent da}'  shows  that,  from  the  very  first  notices  of  the  law  of 
theft,  it  was  always  considered  that  the  crime  involved  a  taking 
against  the  will  of  the  owner.  Glanville  says  (book  X,  ch.  13) 
that  a  person  who  does  not  return  what  is  lent  {commot/atum) 
to  him,  "a  furto  omnimodo  excusatur,  per  hoc  quod  initium 
habuerit  sua)  detentionis  per  dominum  illius  rei."  Ihacton  de- 
fines theft  as  "  contrectatio  rei  alienie  fraudulenta.  cum  animo 
furandi,  invito  illo  domino  ciijus  res  ilia  fuerit."  This  in  itself 
is  ambiguous,  as  the  word  "contrectatio  "  might  refer,  as  it  cer- 
tainly (lid  in  Roman  law  (Digest,  XLVII,  tit.  2,  48,  sec.  4; 
XLVII,tit.  y,  52,  sec.  19,  and  XLVII,  tit.  2,  54,  sec.  1),  tea  fraud- 
ulent dealing  with  the  thing  after  a  delivery  by  the  owner,  but 
other  ancient  authorities  make  it  probable  that  this  was  not 
Bracton's  meaning.  It  will  be  sufficient  for  this  purpose  to  quote 
two  cases  from  the  Year  Books,  each  of  which  lavs  down  the 
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same  doctrine  at  a  considerable  interval  of  time.  The  first  is  in 
2Eclw.  III.,  p.  IjNo.  3.  A  man  was  indicted  in  the  sheriff's 
tourn  because  ho  "  felonice  abduxit  unum  equura  ruhrum."  The 
indictment  was  removed  to  the  king's  bench,  and  it  was  said 
that  it  was  insufficient,  because  it  did  not  say  that  the  person  in- 
dicted had  taken  the  horse  feloniously  (pur  ceo  que  il  ne  dit  pas 
(|ue  vous  le  emblastes  felonice).  This  was  in  1328.  In  1474  (13 
Edw.  IV.,  p.  9,  No.  5)  was  decided  the  famous  case  of  the  carrier 
who,  having  received  goods  to  be  carried  to  Southampton,  car- 
ried them  elsewhere,  opened  the  bales  and  stole  the  contents. 
This  casi^  I)as  been  generally  understood  to  decide  that  a  bailee 
who  steals  the  whole  of  the  goods  bailed  to  him  commits  no  of- 
fense at  common  law ;  but  that  if  ho  breaks  bulk  a"'l  steals  part 
of  them  he  is  guilty  of  theft.  Although  this  view  has  been  gen- 
erally entertained  and  is  embodied  in  20  and  21  Victoria,  chapter 
5i,  now  represented  by  the  third  section  of  the  larceny  act  of 
18C1,  it  is  not  specifically  put  forward  as  the  reason  of  the  de- 
cision in  the  report  in  the  Year  Books,  and  two  judges  give  a 
different  reason  for  their  decision,  namely,  that  the  original 
taking  was  felonious,  as  the  carrier  meant  not  to  carry  the 
goods  according  to  the  contract,  but  to  steal  them.  The  case 
undoubtedly  established  the  rule,  whether  or  not  it  established 
the  exception. 

The  case  was  argued  twice, —  first  in  the  star  chamber  before 
the  privy  council,  and  afterwards  before  the  judges  in  the  ex- 
chequer chamber.  The  chancellor  stated  in  the  star  chamber 
that  the  suit  was  brought  by  an  alien  merchant  who  had  come 
into  England  with  a  safe-conduct,  and  who,  he  said,  "is  not 
bound  to  sue  according  to  the  law  of  the  land,  and  to  abide  the 
trial  by  twelve  men  and  other  solemnities  of  the  law  of  the 
land ;  but  he  ought  to  sue  here,  and  it  must  be  determined  ac- 
cording to  the  law  of  nature  in  chancery."  lie  added  that  the 
law  merchant  was  "ley  universal  par  tout  le  monde,"  and  was 
the  law  applicable  to  the  case,  and  said  that  a  misappropriation 
of  goods  in  the  possession  of  the  offender  was  as  felonious  as  if 
they  were  not  in  his  possession. 

This  reasoning  appears  to  confound  the  criminal  liability  of 

the  carrier,  which  must  have  depended  on  the  law  of  England, 

with  the  civil  remedy  of  the  owner  of  the  goods,  and  admits 

that  by  the  law  of  England  a  felonious  taking  was  essential  to 
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larceny.  But  it  must  be  observed  that  the  chancellor  in  1474 
was  Booth,  than  bishop  of  Durham,  of  whom  Tjoni  Cain])l)oIl 
says:  "His  appointment  turned  out  a  great  faihiro;  lie  was 
equally  inefficient  in  the  court  of  chancery  and  in  iwrliainent. 
Except  that  he  did  not  take  bribes,  he  had  every  l)a(l  quality 
of  a  judge."  (Campbell's  Lives  of  Chancellors,  5th  cd.,  vol.1, 
p.  336.)  He  was,  in  a  few  months  after  this  case,  "  dismissed 
from  his  office  of  chancellor,"  on  account  of  his  incompetency. 
When  the  matter  was  discussed  in  the  exchequer  chamber,  it 
was  held  by  all  the  judges,  except  Nedham,  that  if  goods  are 
bailed  to  a  man  he  cannot  take  them  feloniously.  The  judges 
reported  to  the  chancellor  and  the  council  that  tlio  majority 
of  them  thought  a  felony  had  been  committed.  Their  reasons 
are  not  given  in  the  report. 

It  thus  appears  that,  whatever  may  be  the  exact  effect  of 
the  case,  all  tlie  judges  except  one  considered  that  a  felonious 
taking  was  essential  to  larcenv,  and  that  if  the  original  taking 
was  innocent  no  subsequent  fraudulent  dealing  with  the  thing 
taken  would  amount  tolarcenv-  If  the  effect  of  the  case  is  that  a 
fraudulent  breaking  of  bulk  by  a  carrier  amounts  to  a  felon! 
ous  taking,  it  established  at  most  a  special,  anomalous  and 
highly  technical  exception  to  a  rule  which  the  exception  itself 
emphatically  recognizes.  There  are  other  cases  on  the  subject 
in  the  Year  Books,  but  it  is  not  necessary  to  go  throui,^!!  them. 
The  rule  that  in  every  theft  there  must  be  a  felonious  takinj:, 
or,  in  other  words,  a  trespass,  and  that  a  fraudulent  conversion 
after  an  innocent  taking  is  not  theft,  is  laid  down  by  every 
text-writer  who  has  dealt  with  the  subject  (Coke,  3d  Insti 
tutes,  107;  Hale,  1  Hale's  Pleas  of  the  ('rown,501;  Hawkins, 
book  1,  chapter  19;  Foster,  Criminal  I^aw,  123,  and  others, 
down  to  our  time),  and  has  been  recognized  by  many  statutes 
which  make  exce[)tions  to  it  in  the  case  of  embezzlement  by 
servants,  misappropriation  b\'^  agents,  and  especially  in  the 
case  of  larceny  by  bailees.  Indeed,  my  only  reason  for  going; 
so  fully  into  the  matter  is  to  sliow  how  characteristic  and  well 
established  a  part  of  the  law  the  proposition  in  question  is. 

The  application  of  this  principle  to  the  present  case  appears 
to  me  direct  and  obvious,  Ashwell  received  the  sovereign  in 
nocently,  though  he  dealt  with  it  fraudulently  an  hour  after 
wards,  when  he  became  aware  of  its  ralue.    The  inference 
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that  he  committed  no  felony  at  ccmraon  law  appears  to  me  to 
follow  of  necessity. 

There  aro  two  ways  in  which  it  is  sought  to  avoid  this  infer- 
ence. It  is  said.,  first,  that  the  delivery  being  made  under  a 
mistake,  passed  neither  the  property  in  the  sovereign  nor  the 
ri^ht  to  a  possession  of  it,  and  that  the  prisoner  must  bo  regarded 
as  having  taken,  not  when  he  accepted  it  under  a  mistake  as  to 
its  value,  but  when,  knowing  its  value,  he  determined  to  ap- 
propriate it  to  himself,  or  when  he  did  so  appropriate  it  by 
getting  it  changed  and  keeping  the  change.  It  is  also  said 
that,  even  if  no  offense  at  common  law  was  committed,  the 
prisoner  was  guilty  of  larceny  as  a  bailee  under  the  third  sec- 
tion of  the  larceny  act.  I  am  unable  to  concur  with  either  of 
these  views. 

The  first  view  is,  I  think,  contrary  to  principle,  because 
it  evades  by  a  legal  fiction  the  principle  that  a  fraudulent  ap- 
propriation, consequent  upon  an  innocent  taking,  is  not  larceny. 
The  guilt  of  the  prisoner  would  follow  easily  and  immediately 
from  the  principle  that  such  a  taking  is  larceny,  and  tliis  sec- 
ond principle  is  in  effect  substituted  for  the  first  by  an  artifi- 
cial interpretation  either  of  the  word  "  possession  "  or  of  the 
word  "'taking."  If  the  word  "possession"  is  chosen  to  be  in- 
terpreted, this  is  done  by  explaining  it  to  mean  something 
heyond  actual  control  over  the  thing  possessed,  namely,  control 
coupled  with  knowledge,  which  may  or  may  not  exist.  If  the 
word  "taking"  is  chosen  to  bo  interpreted,  it  is  in  this  case 
interpreted  to  mean  not  an  actual  [)hysical  taking,  but  a  subse- 
quent change  of  mind  relatmg  back  to  such  physical  taking.  I 
know  of  no  authority  for  either  of  these  fictions.  The  word 
"possession"  is  indeed  usedinmanysenses,  some  of  them  highly 
artificial,  l)ut  this  is  a  bad  reason  for  adding  a  new  artificial 
meaning  to  it.  Its  plain  meaning  in  this  case  is  the  reception  of 
the  coin  by  Ash  well  from  Keogh.  The  interpretation  suggested 
appears  to  mo  to  bo  one  against  which  there  is  express  author- 
ity, whicii  I  now  proceed  to  examine. 

The  Ciiscs  whicli  set  the  maLt^i-  in  the  clearest  light  are  those 
whicli  relate  to  the  finding  of  lost  property,  particularly  those 
which  have  been  decided  in  modern  times.  The  earlier  author- 
ities laidilown  in  general  terms  that  to  take  lost  goods  fraud- 
ulently was  not  felony.    Coke  says  (3d  Institutes,  108),  "  If 
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one  lose  his  goods  and  another  find  them,  though  ho  convert 
them  animo  fur  audi  to  his  own  use,  yet  it  is  no  hirceny,  for 
the  first  taking  is  lawful."  Hale  (1  Ploas  of  the  Crown,  50G) 
says:  "If  A.  finds  the  purse  of  B.  in  the  highway,  and  takes  it 
and  carries  it  away,  and  hath  all  the  circumstances  that  may 
prove  it  to  be  done  animo  fuvandi^  as  denying  it  or  secrotinc 
it,  yet  it  is  not  felony," 

The  generality  of  these  expressions  was  long  afterwards 
qualified  by  cases  which  decided  that  if  the  owner  was  known 
to  the  finder  at  the  time  when  he  took  the  goods,  tho  offense 
was  larceny,  and  various  distinctions  and  refinements  were 
added  to  this  general  doctrine  by  five  modern  cases.  These  are 
Reg.  V.  Thurhorn,  1  Den,  C.  C,  387,  decided  in  1849;  lieg.  v. 
Prestoriy  2  Den.  C.  C,  353,  decided  in  1851;  Reg.  v.  Chris- 
tophevy  Bell,  C.  C,  27,  decided  in  1858;  Reg.  v.  Moore,  L.  &C., 
1,  decided  in  1861,  and  Reg.  v.  Glyde,  Law  Kop.,  1  C.  C,  139, 
decided  in  1868,  These  cases  taken  together  appear  to  mo  to 
establish  with  the  utmost  possible  clearness  tlie  proposition 
that,  in  order  to  justify  a  conviction  for  larceny,  tho  original 
taking,  in  the  ordinary  sense  of  tho  word,  must  bo  felonious; 
that  a  fraudulent  misappropriation  after  an  innocent  taking  is 
not  theft,  and  that  a  change  of  mind  after  an  innocent  taking 
does  not  relate  back  to  the  innocent  taking  and  make  it 
felonious. 

In  Reg.  v.  Thurhorn,  1  Den.  C.  C,  387,  the  prisoner  found  a  bank 
note  and  took  it,  intending  to  usurp  the  entire  dominion  over 
it,  but  at  the  time  there  was  nothing  to  show  him  to  wliom 
the  note  belonged,  nor  had  he  any  reason  to  suppose  tho  owner 
knew  where  to  find  it.  Next  day  he  heard  and  believed  that 
the  note  belonged  to  the  prosecutor,  and  after  this  he  changed 
it  and  appropriated  the  money  to  himself.  It  was  unani- 
mously held  by  seven  judges  that  this  was  not  larceny,  though 
the  first  taking  was  "  not  innocent  in  one  sense."  The  effect 
of  the  judgment  is  summed  up  at  page  397,  as  follows:  "If  he 
had  taken  tlie  chattel  innocently,  and  afterwards  appropri- 
ated it  without  knowledge  of  tho  ownership,  it  would  not  have 
been  larceny,  nor  would  it,  we  think,  if  he  had  done  so  know- 
ing who  was  the  owner,  for  he  had  the  lawful  possession  in 
both  cases,  and  the  conversion  would  not  have  been  a  tres- 
pass in  either.    But  here  the  original  taking  was  not  innocent 
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in  one  sense,  and  the  question  is,  does  that  make  a  difference? 
We  think  not." 

If  this  case  is  good  law,  and  if  the  present  case  is  to  be  de- 
cided against  the  prisoner,  we  shall  have  the  following  i-esult: 
If  A.  fiiuis  a  sovereign  in  the  road,  not  knowing  to  whom  it 
belongs,  and  appropriates  it  to  himself  after  discovering  the 
owner,  he  is  not  guilty  of  theft;  but  if  A.  innocently  receives 
a  sovereign  from  the  owner,  believing  it  to  be  a  shilling,  and 
appropriates  it  to  himself  after  discovering  its  value,  he  is 
guilty  of  theft.     This  can  hardly  be  the  law. 

When  Ashwell  received  the  coin  and  put  it  in  his  pocket, 
and  for  an  hour  afterwards,  he  did  not  know  that  Keogh  was 
the  owner  of  it  in  any  sense  whatever.  He  believed  it  to  be 
his  own,  and  that  on  the  reasonable  ground  that  Keogh  had 
lent  it  to  him,  thereby  passing  to  him  an  absolute  property  in 
the  coin  itself.  When  he  discovered  its  value  he  had  the  law- 
ful possession  of  it,  at  all  events  as  against  every  one  except 
Keogh;  and  if  his  subsequent  conversion  of  it  to  his  own  use 
ainuuntod  to  a  felonious  taking,  lief/,  v.  Thurhorn,  1  Den.  C. 
C,  387,  was  wrongly  decided. 

In  one  or  two  of  the  latter  cases  some  dissatisfaction  has 
been  expressed  at  licfj.  v.  Thut'horn,  1  Den.  C.  C,  387  (see  the 
observations  of  Martin,  B.,  and  Blackburn,  J.,  in  lieff.  v.  Glyde, 
Law  Rep.,  1  C.  C,  139);  but  this,  I  apprehend,  refers  not  to 
that  part  of  the  decision  which  held  that  a  fraudulent  con- 
version after  an  innocent  taking  was  not  larceny,  but  to  that 
part  which  held  the  same  as  to  a  fraudulent  conversior  after 
a  taking  which  was  in  itself  not  innocent.  The  judges,  how- 
ever, in  Reg.  v.  Glyde,  Law  Rep.,  1  C.  C,  139,  said  that  they 
were  bound  by  Reg.  v.  Thurhoni.,  1  Den.  C.  C,  387,  and  it  is 
recognized  in  several  other  cases  as  well. 

The  next  case  is  Reg.  v.  Preston,  2  Den.  C.  C,  353,  decided 
in  1851,  which  appears  to  me  to  affirm  the  doctrine  as  to  the 
necessity  for  an  unlawful  taking  in  tlie  first  instance  in  the 
most  explicit  manner.  In  this  case  a  50/.  note  had  been  lost 
by  CoUis.  It  had  on  it  the  name  of  CoUis.  The  prisoner, 
Preston,  changed  the  note  two  days  afterwards,  having  in  the 
meantime  had  notice  that  such  a  note  ha<l  been  lost  by  Collis. 
It  does  not  appear  how  Preston  became  possessed  of  the  note, 
whether  by  finding  or  otherwise.    Mr.  M.  D.  Hill,  the  recorder 
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of  Birmingham,  directed  the  jury  "that  the  important  ques- 
tion for  them  to  consider  was  at  what  time  the  prisoner  first 
resolved  to  appropriate  the  note  to  his  own  use.  If  they 
arrived  at  the  conclusion  that  the  prisoner  either  l(nc\v  tiie 
owner  or  reasonably  believed  that  the  owner  could  bo  found 
at  the  time  when  he  first  resolved  to  appropriate  it  to  his  own 
use,  that  is,  to  exercise  complete  dominion  over  it,  then  ho  was 
guilty  of  larceny.  If,  on  the  other  hand,  he  had  formed  the 
resolution  of  appropriating  it  to  his  own  use  before  he  knew 
the  owner  or  had  a  reasonable  belief  that  the  owner  could  be 
found,  then  he  was  not  guilty  of  larceny,"  This  was  held  by 
the  court  to  be  a  misdirection,  as  consistently  witli  it  tlie  jury 
might  have  convicted  the  prisoner,  thinking  that  he  had  taken 
the  note  innocently,  and  determined  afterwards  to  misappro- 
priate it.  The  judgments  in  this  case  appear  to  mo  to  apply 
to  the  present  case  so  closely  that  they  must,  if  accepted  as 
good  law,  be  regarded  as  decisive  of  it.  "  Lord  Campbell, 
C.  J. :  I  am  of  opinion  that  this  conviction  cannot  be  sup- 
ported. Larceny  necessarily  supposes  a  taking  animo  fnrandi. 
The  rule  as  to  taking  is  somewhat  technical,  but  it  is  not  likely 
to  bo  departed  from.  In  the  case  before  us,  the  direction  to 
the  jury  is  consistent  with  an  honest  possession  on  the  part  of 
the  prisoner.  The  recorder  says  that  the  question  for  them  to 
consider  was  at  what  time  the  prisoner  first  resolved  to  appro- 
priate the  note  to  his  own  use.  When,  then,  was  the  taking'! 
It  is  suj)posed  to  be  a  thought  which  passed  through  the  pris- 
oner's own  mind,  but  I  do  not  think  that  can  amount  to  a  tak- 
ing w  hen  nothing  was  in  fact  done,  and  when  it  may  be  that 
the  prisoner  was  lying  in  bed  at  a  distance  from  the  article. 
There  is  no  taking  animo  furandl  in  this  case;  consc()uently 
there  is  no  larceny.  It  is  unnecessary  for  us  now  to  enter 
further  into  the  question  after  the  elaborate  judgment  of  my 
Brother  Parke  on  the  subject  of  larceny  in  liey.  v.  77nirborv, 
1  Den.  C.  C,  387."  "  Alderson,  B.:  If  there  must  bo  both  a 
taking  and  the  ant imin furandl  to  constitute  larceny,  the  diffi- 
culty is,  how  the  changing  a  man's  mind  ex  post  fado  can 
render  an  honest  taking  larceny.  According  to  the  suinining- 
up  of  the  recorder  to  the  jury,  if  a  man  gets  a  note  honestly, 
keeps  it  for  a  W'eek  with  an  intention  of  restoring  it  to  the 
owner,  and  then  changes  his  mind  and  resolves  to  appropriate 
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it  to  his  own  use  —  it  may  be,  as  the  lord  chief  justice  remarks, 
while  he  is  in  bed  —  that  converts  a  lawful  taking  into  a  dis- 
honest one.  To  uphold  such  a  doctrine  would  be  to  refine  in 
such  a  wa}'  as  to  destroy  the  simplicity  of  the  criminal  law.'" 
"Talfourd,  J.:  A  mere  movement  of  the  mind  cannot  amount 
iulawto  a  taking."  "Tlatt,  !>.:  The  case  where  there  has 
been  a  bailment  stands  on  a  different  principle  —  that  of 
breaking  bulk;  but  to  constitute  larceny,  in  every  other  case, 
something  must  be  taken  ammo  furandi  and  invito  domino.'''' 
"Martin,  B.:  It  is  of  great  importance  that  the  rules  of  the 
criminal  law  should  bo  plain  and  intelligible;  and  considering 
that  the  prisoner  may  originally  have  become  innocently  pos- 
sessed of  the  note,  I  do  not  think  that  this  can  be  held  to  be  a 
case  of  larceny."  This  case  seems  to  me  to  be  in  all  essential 
particulars  identical  with  luc  present.  The  argument  urged 
in  support  of  the  conviction  of  Preston  was  substantially  the 
same  as  the  view  now  under  consideration.  Lord  Campbell 
states  it  tlius  (page  355)):  "Your  position  is  that  the  finder, 
whilst  he  holds  the  property  honestly,  holds  it  for  the  right 
(iwner,  and  that  when  he  resolves  to  appropriate  it  to  his  own 
use  there  is  a  new  taking,  and  that  he  then  takes  it  anitno 
furandi"  This  was  the  view  from  which  the  court  dissented. 
The  only  ditrerence  between  the  cases  lies  in  the  fact  that  in 
Jieg.  V.  Preston,  2  Den.  C.  C,  oh'.i,  it  did  not  appear  how  the 
prisoner  got  the  note;  whereas  in  the  present  case  it  appears 
that  the  prisoner  got  tlie  coin  from  the  ])rosecutor  himself,  and 
reasonably  believed  at  the  time  that  the  j)rosecutor  meant  to 
give  it  to  him  for  his  own.  This  difference  was  surely  in  favor 
of  Ashweli.  In  the  one  case  nothing  was  proved  as  to  the 
actual  taking;  in  the  other  it  was  proved  to  have  been  al- 
together innocent.  The  judgments  are  also  remarkable  be- 
cause they  show  that  in  the  opinion  of  the  court  the  felonious 
taking  must  be  an  actual  physical  taking,  and  that  a  change 
of  mind  as  to  the  disposition  of  the  ])roperty  previously  taken 
is  not  enough  to  constitute  an  unlawful  taking.  In  1858,  Hey. 
c,  Chr'iistojjher,  IJell,  C.  C.  27,  was  decided.  It  is  very  like 
Iie(j.  c.  Preston,  2  Den.  C.  C,  o53.  The  prisoner  found  a  purse 
and  money,  and  there  was  evidence  that  he  heard  soon  after- 
wards that  it  was  cried  in  the  street.  The  prisoner  afterwards 
converted  the  money.    It  was  held  that  on  this  evidence  he 
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could  not  be  convicted,  as  there  was  nothing  to  show  that  at 
the  time  of  finding  the  purse  the  prisoner  knew  whoso  it  was 
or  that  the  owner  could  be  found,  though  soon  af(,er  talcin'*  it 
he  learned  who  the  owner  was. 

The  next  case  is  Tier/,  v.  Moore,  L.  &  C,  1,  decided  in  ISfil. 
In  this  case  the  prisoner  picked  up  a  bank-note  in  his  shop,  in 
tending  when  he  picked  it  up  to  take  it  to  his  own  use  and 
deprive  the  owner  of  it  whoever  he  might  be,  and  bolioviri'r  at 
the  time  when  he  picked  up  the  note  that  the  owner  could  iw 
found.  After  picking  up  the  note  and  before  appropriatini'  it, 
the  prisoner  discovered  tlie  owner.  It  was  held  that  his  was 
larceny,  because  when  the  prisoner  picked  up  the  note  lie  liad 
a  felonious  intention;  and  the  authority  of  Iie(/.  v.  lliurborn,  1 
Den.  C.  C,  3S7,  was  relied  ui)on. 

The  last  case  as  to  finding  is  lieg.  v.  Glyde,  Law  Rep.,  1  C. 
C,  139,  decided  in  18G8.  In  this  case  the  prisoner  picked  up  a 
sovereign  and  determined  to  appropriate  it,  but  there  was  no 
evidence  to  show  that  at  the  time  he  had  reason  to  believe  that 
the  true  owner  could  be  found  though  he  discovered  her 
shortly  afterwards;  and  this  was  held  not  to  bo  larceny. 

These  cases,  no  doubt,  differ  from  the  present  in  the  circum- 
stance that  in  all  of  them  tlie  prisoner  got  possession  of  tho 
property  by  finding.  Their  bearing  upon  the  present  case  is 
this:  They  all  proceed  upon  the  principle  that  in  all  larceny 
the  actual  physical  taking  must  be  felonious;  and  they  decide 
the  question  whether  this  was  so  in  particular  cases  of  fiiuliirf 
by  reference  to  tiie  state  of  the  prisoner's  mind  at  tho  time  (,•1' 
finding.  They  will  be  found  to  establish  the  following  propo- 
sition: If  at  the  time  of  taking  the  lost  property  the  liiuler 
intends  to  appropriate  it  to  himself,  and  either  knows  or  has 
the  means  of  knowing  the  owner,  or  of  knowing  that  ho  can 
be  found,  and  subsequently  appropriates  the  property,  lie  is 
guilty  of  larceny;  but  if  at  the  time  of  finding  he  either  does 
not  intend  to  appropriate  the  property,  or  does  so  intend 
"without  the  knowledge  or  means  of  knowledge  aforesaid,  he  is 
not  guilty  of  larceny  because  his  original  taking  is  not  felo- 
nious. 

Tho  question,  therefore,  reduces  itself  to  this:  "What  dif 
ference  was  there  between  the  taking  by  a  finder  and  tlio  re 
ception  by  Ash  well  of  the  coin  given  him  by  Keogh  ?  Whatever 
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difference  tlioro  was  appears  to  me  both  in  law  and  in  common 
sense  to  be  in  Aslnvell's  favor.  A  finder  must  know  that  the 
property  he  finds  is  n»t  his,  whoever  may  be  the  owner  of  it. 
Ashwell  for  an  hour  after  he  received  it  reasonably  believed 
that  the  coin  which  he  received  was  his  own.  I  cannot  see 
how  any  taking  can  bo  more  innocent,  and  to  say  that  for  the 
first  hour  his  possession  was  Kcogh's  possession,  and  that  when 
he  determined  to  convert  it  he  was  guilty  of  a  felonious  taking, 
is  expressly  to  contradict  Reg.  v.  Preston,  2  Den.  C.  C,  353, 
and  is,  I  think,  inconsistent  with  the  reasons  for  all  the  other 
decisions  referred  to. 

There  is,  however,  one  short  reason  which  appears  to  show 
that  it  is  impossible  to  regard  Ashwell's  conduct  as  felonious 
at  common  law.  It  is  argued  that  ho  was  a  bailee  of  the  sov- 
erign.  I  do  not  think  he  was;  but  assuming  tiiat  he  was,  for 
the  sake  of  argument,  he  could  not  be  guilty  at  common  law 
of  larceny  of  the  thing  bailed.  Assuming,  then,  that  he  was 
not  a  bailee,  could  he  be  guilty  of  larceny  at  common  law?  It 
seems  to  me  that  if  a  bailee  who  appropriated  the  thing  bailed 
was  not  at  common  law  guilty  of  larceny,  Ashwell  was  not 
guilty  a  fortiori  A  bailee  knows  what  is  bailed  to  him;  he  is 
under  a  direct  obligation  to  deal  with  it  in  a  particular  way; 
he  knows  also  who,  as  against  him,  is  the  owner  of  the  goods. 
Ashwell  took  the  coin  under  a  reasonable  belief  that  it  was  in- 
tended to  become  his  own  property,  and  that  he  incurred  no 
other  obligation  to  the  man  who  gave  it  to  him  than  that  of 
paying  back  its  equivalent.  His  taking  was  as  innocent  as  a 
bailee's  taking,  and  it  involved  no  such  responsibility  as  is  in- 
cumbent on  a  bailee. 

I  may  here  notice  one  point  which  was  raised  in  argument. 
It  was  said  that  the  actual  time  of  taking  could  not  be  the 
point  at  which  the  guilt  or  innocence  of  a  finder  must  be  de- 
termined, because  in  most  cases  a  short  time  must  elapse 
between  the  actual  taking  of  a  note  or  coin,  the  discovery  of 
its  nature  or  value,  and  the  determination  consequent  upon 
that  discovery  to  appropriate  it;  and  this,  it  was  said,  shows 
that  the  time  to  be  considered  is  the  time  of  acquiring  knowl- 
edge of  the  property'  taken,  and  not  the  time  of  taking.  If  a 
man  picks  up  a  purse  containing  money,  some  seconds  must 
usually  pass  before  he  can  open  the  purse  and  discover  and  de- 
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termine  to  appropriate  the  money.  I  think,  however,  tliat  for 
legal  purposes  it  is  neither  possible  nor  desirable  to  attempt  to 
go  into  such  a  relinement  as  this.  If  a  man  finds  a  purse, 
picks  it  up,  opens  it,  linds  money  in  it,  and  thereupon  deter- 
mines to  keep  it  for  himself,  it  appears  to  me  that  the  whole 
process  ought  to  be  regarded  as  one  action,  taking  place  at 
one  time,  as  for  many  purposes  the  fractional  parts  of  a  day 
are  not  regarded  by  the  law.  If  the  examination  were  delayed 
for  a  substantial  time,  I  think  the  question  for  the  juiy  would 
be  whether  at  the  time  of  the  taking  the  prisonv.-'  intended  to 
keep  what  he  hu,d  found,  conditionally  upon  its  turning  out 
upon  examination  to  be  worth  his  while  to  do  so,  and  whether 
at  the  time  of  taking  the  goods  he  had  the  means  of  knowing 
the  owner. 

Suppose,  for  instance,  a  man  found  a  bank-note  bearing  the 
owner's  name  indorsed  on  it;  suppose  he  put  it  in  liis  pocket 
without  examination,  and  ten  minutes  afterwards  examined  it, 
and  after  that  kept  it,  it  might  be  a  fair  inference  that  when 
he  took  it  up  he  meant  to  examine  it  and  to  keep  it  if  it  was 
worth  keeping.  If  by  any  means  he  could  convince  the  jury 
that  he  took  it  up  only  to  look  at  it,  and  changed  his  mind  ten 
minutes  afterwards,  he  would,  I  think,  be  entitled  to  be  acquit- 
ted; but  a  jury  would  be  likely  to  require  strong  evidence  to 
induce  theni  to  believe  in  such  change  of  mind.  In  the  pres- 
ent case  it  is  admitted  that  the  reception  of  the  coin  was  quite 
innocent,  and  that  the  dishonest  change  of  mind  occunrd  upon 
the  discovery  by  Ashwell  of  the  mistake  which  was  common 
to  himself  and  Keogh. 

The  case  is  not  destitute  of  authority  bearing  directly  on  its 
peculiar  circumstances.  In  liey.  v.  Illddleton,  Law  Itep.,  2  C. 
C,  38,  a  depositor  in  a  postoffice  savings  bank  went  to  with- 
draw ten  shillings  from  the  bank.  The  clerk  by  mistake  put 
down  before  him  8^.  10*.  10r7.,  which  he,  though  at  the  time 
fully  aware  of  the  mistake,  carried  otf.  This  was  held  to  be 
larcen}''  by  eleven  judges  to  four.  The  four  judges  wlio  lield 
that  the  case  was  not  one  of  larceny  did  so  on  tlie  ground  that 
the  taking  was  with  the  consent  of  the  owner, —  a  ground 
which  certainly  covers  the  present  case.  Of  the  eleven  judges 
who  confirmed  the  conviction,  seven  said,  "in  the  present  case 
the  jury  have  found  that  the  prisoner  had  animus  furandi  at 
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the  moment  of  taking  the  money  from  the  counter;"  and  they 
added,  "  the  case  is  undistinguishable  from  the  one  supposed 
in  afiuncnt,  of  a  person  handing  to  a  cabman  a  sovereign  by 
mistake  for  a  shilling;  but  after  carefully  weighinfj  the  opin- 
ions to  the  contrary,  we  are  decidedly  of  opinion  that  the  prop- 
erty in  the  sovereign  would  not  vest  in  the  cabman,  and  that 
the  question  whether  the  cabman  was  guilty  of  larceny  or  not 
would  depend  upon  this :  whether  he,  at  the  time  he  took  the 
sovereign,  was  aware  of  the  mistake,  and  had  then  the  guilty 
intent,  the  animus  furandV^  -Kelly,  C.  B.,  and  Pigott,  B., 
\dio  delivered  separate  judgments,  did  not  use  this  particular 
illustriition,  but  their  judgments  proceeded  on  the  same  princi- 
ple. It  appears  to  me,  therefore,  that,  according  to  the  doc- 
trine of  all  the  fourteen  judges  in  Reg.  v.  Middleton,  Law  Rep., 
2C.C.,  45,  the  conviction  in  the  present  case  cannot  be  sus- 
tained at  common  law.  liey.  v.  Middleton,  Law  Rep.,  2  C.  C, 
45,  appears  to  me  a  highly  important  case,  because  the  judges 
who  decided  it  seem  to  have  agreed  in  thinking  that  it  marked 
the  exti'onie  point  to  which  the  law  could  be  carrie<l.  Lord 
Bramwcll,  the  present  master  of  the  rolls,  and  Barons  Martin 
iind  Cleasby,  were  of  opinion  that  it  was  in  that  case  carried 
too  far.  The  majority  decided  on  the  same  principle  as  the 
minority,  but  applied  it  somewhat  differently. 

In  Hex  V.  Muehlow^  1  Moo.  C.  C,  100,  decided  in  1827,  and 
Re^.  V.  Pavies,  Dears.  C.  C,  G40,  decided  in  1850,  it  was  held 
that  it  is  not  larceny  to  appropriate  a  security  inclosed  in  a 
letter  which  is  received  by  a  person  for  whom  it  was  not  in- 
tended, but  to  whom  it  was  accidentally  addressed.  These  are 
stronger  cases  than  the  present  one,  because  the  sovereign  was 
intentionally  delivered  to  Ashwell. 

The  only  other  case  to  be  mentioned  is  that  of  Merry  v. 
Green,  7  M.  &  W.,  023.  In  that  case  a  person  purchased  a 
bureau  and  found  in  it  a  secret  drawer  containing  a  purse  and 
money,  which  he  appropriated.  It  was  held  that,  unless  he 
had  notice  that  the  bureau  was  sold  with  its  contents,  he  was 
guilty  of  larceny.  This  was  put  upon  the  ground  that,  though 
there  was  a  delivery  of  the  bureau,  there  was  no  delivery  of 
the  notes  in  it;  a  view^  which  hardly  seems  consistent  with  the 
case  of  Bex  v.  MucMoio,  1  Moo.  C.  C,  ICO,  as  it  is  difficult  to 
say  why  the  delivery  of  a  letter  should  operate  ps  a  delivery 
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of  notes  inclosed  in  it,  whereas  the  delivery  of  a  bureau  does 
not  operate  as  delivery  of  its  contents. 

The  case  of  Merry  v.  Green,  7  M.  &  W.,  G23,  seems  to  sug- 
gest the  possibility  of  a  kind  of  double  finding;  for  instance, a 
man  finds  a  pocket-book  on  one  day,  and  some  daysaltorwards 
examines  it  and  finds  in  it  a  bank-note  with  the  owner's  name. 
The  judgment  in  Merry  v.  Green,  7  M.  &  W.,  623,  seems  to 
suggest  that  the  finding  of  the  bank-note  would  take  place 
when  the  pocket-book  was  opened,  not  when  it  was  found,  and 
that  though  the  possession  of  the  pocket-book  miglit  be  in  lo- 
cent  the  appropriation  of  the  note  might  be  felonious.  However 
this  may  bo,  it  has  no  application  to  the  present  cage.  Tliere 
is,  however,  in  Merry  v.  Green,  7  M.  &  W.,  G23,  a  dldum  as- 
cribed to  Earon  Parke,  which  is  referred  to  and  explained  by 
him  in  Reg.  v.  Thurhorn,  1  Den.  C.  C.,at  p.  395.  Tiie  result 
of  the  dictum,  and  the  explanation,  taken  together,  is,  I  think, 
that  if  a  man  finds  property  and  takes  it  to  look  at  it,  and 
afterwards  finds  marks  on  it  showing  who  is  the  owner,  the 
trespass  essential  to  larceny  is  committed  when  he  discovers 
the  owner,  and  not  when  he  takes  up  the  property.  If  this 
dictum  refers  to  a  continuous  act  it  is  in  agreement  with  tiie 
Avhole  course  of  authority.  If  it  is  meant  to  express  that  when 
a  man  innocently  takes  found  property,  and  afterwards  dis- 
covers who  is  the  owner,  and  then  converts  it,  he  is  guilty  of 
larceny,  it  is  opposed  to  the  cases  already  noticed,  and  espe- 
cially to  the  judgment  in  lieg.  v.  Thurhorn,!  Den.  C.  C, 387, 
itself.  Such  as  it  is,  this  dictum  is  the  only  authority  I  have 
found  in  favor  of  the  view  under  consideration. 

For  all  these  reasons,  I  think  that  in  this  case  there  was  no 
larceny  at  common  law,  because  the  original  taking  was  inno- 
cent, and  with  the  consent  of  the  owner,  under  a  mistake 
made  by  himself  only,  and  in  no  way  produced  by  Ashwell. 

As  to  the  point  about  bailment,  1  agree  with  the  judgments 
which  have  been  already  read,  which  I  had  not  seen  at  the 
time  I  wrote  my  judgment. 

I  think  the  conviction  should  be  quashed. 


Hawkins,  J.  I  concur  generally  in  the  judgment  of  my 
brother  Cave;  and  it  follows  that  I  think  this  conviction  ought 
to  be  affirmed. 
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Manistv,  J.  I  almost  feel  that  I  may  b?  taking  up  time 
somewhat  unnecessarily  after  the  elaborate,  anJ ,  if  I  may  say 
so,  very  able  judgment  pronounced  by  my  brother  Stephen ; 
but  the  case  is  of  considerable  importance,  and  there  are  one 
or  two  observations  which  I  should  like  to  add. 

It  seems  to  me  that  the  form  of  indictment  is  in  accord  with 
all  the  authorities  which  have  been  cited  as  to  the  definition  of 
larceny,  and  that  every  one  of  the  allegations  in  that  indict- 
ment must  be  proved  before  the  prisoner  can  be  convicted  of 
larceny.  The  form  of  indictment  is,  that  the  prisoner  did 
feloniously  steal,  take  and  carry  away  the  property  in  ques- 
tion. Now,  in  this  case  the  jury  have  negatived  the  allegation 
that  he,  at  the  time  he  took  it,  did  steal,  or  take  it  or  carry  it 
away  feloniously.  Tliey  have  negatived  that,  because  they 
find  that  the  prisoner  did  not  know  it  was  a  sovereign  at  the 
time  he  received  it.  It  seems  to  mo  that  the  jury  could  not 
properly  find  the  prisoner  guilty  of  larceny,  and  that  their 
findings  amounted  to  a  verdict  of  not  guilty,  because  they  find 
that  he  took  it  honestly,  and  afterwards  fraudulently  appro- 
priated it. 

It  seems  to  me  that  it  is  an  unfortunate  thing  to  depart  from 
that  which  has  been  decided  solemnly  to  be  the  law,  especially 
in  a  ci'iniinal  case.  Now  the  case  of  Rt'.g.  v.  Middleton,  Law 
Rep.,  2  C.  C,  38,  unless  it  is  overruled,  covers  this  case,  be- 
cause there  it  was  found  by  the  jury  that  the  prisoner  took 
the  money  and  went  away,  having,  at  the  moment  of  taking  it, 
an  animus  furandi,  and  knowing  the  money  to  be  the  money 
of  the  postmaster-general;  and  all  the  judges  say  that  the 
question  is,  at  the  time  when  the  prisoner  took  the  money,  did 
he  take  it  having  at  that  moment  an  animus  furandi? 

I  may  add  this:  that  the  real  remedy  —  and  it  is  a  very  im- 
portant part  of  this  case  —  the  real  remedy  of  the  prosecutor 
was  to  bring  an  action  to  recover  nineteen  shillings  out  of  the 
twenty  as  money  had  and  received  for  his  use,  and  to  recover 
back  the  shilling  which  the  prisoner  undertook  to  repay  the 
next  day  as  money  lent.  The  prisoner  had  a  right  to  take  that 
sovereign  and  change  it  and  take  a  shilling  out  of  it,  and  to 
return  the  nineteen  shillings.  It  may  be  said  that  is  technical ;  • 
but  it  seems  to  me  that,  if  it  were  necessary  to  decide  the  case 
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upon  that  point,  I  should  be  inclined  to  hold  that  the  takin" 
of  it  was  hiwful,  and  the  possession  of  it  was  lawful. 

With  regard  to  the  question  of  bailment,  it  seems  to  mc 
that  it  required  an  act  of  parliament  to  make  it  an  oirense,  be- 
cause there  was  lawful  possession,  and  subsequent  fnuululent 
appropriation. 

It  seems  to  me,  on  all  grounds,  both  on  principle  and  au- 
thority, this  conviction  ought  to  be  quashed. 
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Field,  J.  I  am  also  of  opinion  that  the  conviction  cannot 
be  supported,  and  that,  upon  the  evidence  stated  in  tiie  case, 
the  prisoner  has  not  been  guilty  of  any  crime  punisliable  by 
law. 

I  have  had  the  advantage  of  rending  and  considoiing  the 
opinions  and  authorities  relied  upon,  as  well  of  my  learned 
brethren  who  have  preceded  mo  in  giving  their  jiulj^nient,  as 
that  of  my  lord,  and  my  brother  Cave,  whose  judgment  my 
lord  has  already  read. 

I  have  for  myself,  according  to  the  best  of  my  ability,  ex- 
amined and  compared  the  authorities  and  theargiunents  on  one 
side  and  on  the  other,  and,  having  done  that,  I  have  arrived 
at  the  conclusion  which  I  have  stated.  I  lind  the  principles 
and  authorities  in  support  of  that  view  have  been  stated  so 
fully  and  so  clearly  by  my  learned  brethren  who  have  adopted 
the  same  view  in  their  judgments,  that  I  do  not  think  it  would 
be  at  all  to  the  public  advantage  that  I  should  go  through  the 
same  grounds. 

The  prisoner  has,  undoubtedly,  been  guilty  of  very  fraudu- 
lent conduct,  and  if  by  law  he  ought  to  bo  punished,  I  should, 
of  course,  be  glad  to  perform  my  duty  and  ailirni  this  convic- 
tion; but  I  must  not,  because  I  think  he  has  been  guilty  of 
fraudulent  conduct,  make  that  a  crime  which,  in  my  humble 
judgment,  the  law  has  not  declared  to  be  a  crime. 

Therefore,  for  those  reasons,  I  think  the  conviction  cannot 
be  supported. 

Denman,  J.  Having  tried  this  case,  I  think  it  riglit  to  add 
a  few  words,  though  I  might  have,  probably,  equally  done  my 
duty  by  saying  that  I  entii  oly  concur,  after  full  consideration, 
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with  the  judgment  of  my  brother  Cave;  and  I  may  also  say 
that  I  liuvo  liad  the  advantage  of  reading  a  judgment  which 
has  been  i)roparod  by  the  lord  chief  justice;  and  I  believe  it 
will  be  found  that  that  is  entirely  in  acconlunco  with  that  of 
my  brothor  Cave,  though  there  are  one  or  two  uijscrvations  in 
it  which  tend  to  fortify  the  conclusion  at  whicli  my  brother 
Cave  has  arrived.  I  may  say  that,  if  I  thought  that  this  case 
was  covoivd  by  any  previous  decision  of  tl>o  court  of  criminal 
appeal,  I  should  at  once  bow  to  authority;  but  I  think  that 
the  judgnioiits  that  have  been  delivered  are  couchisivo  to  show 
that  this  was  a  case  open  to  very  consiilcrablo  doubt,  and  it  is 
impossible  to  say  that  any  one  case  is  so  in  point  as  to  govern 
this  case. 

Witli  roloronco  to  the  findings,  I  think  it  riglit,  inasmuch  as 
the  languiigo  was  my  own,  to  say  tluit  the  (]uesti()ns  wore  put 
with  studious  care  to  the  jury,  in  order  not  to  conclude  the 
question  of  whether  there  was  a  felonious  taking.     The  jury 
found  tlmt  tliu  ])risonor  did  not  know  that  it  was  a  sovereign 
at  the  time  lie  received  it.     A  neutral  word  was  e.\[)rcssly  used 
to  indicate  only  that  he  had  it  handed  to  him.     Tlicn  the  jury 
said  that  they  were  unanimously  of  opinion  that  the  prose- 
cutor parted  with  it  under  the  mistaken  belief  tiiat  it  was  a 
shilling  —  not  that  ho  handed  it  over  in  any  such  sense  as  to 
make  it  a  talcing  one  way  or  the  other  at  that  time  by  the 
prisoner;  that  the  prisoner  having,  soon  after  ho   received   it 
(in  the  sanio  sense),  discovered  that  it  was  a  sovereign,  couhl 
have  easily  restored  it  to  the  prosecutor,  but  fraudulently  ap- 
propriatetl  it  to  his  own   use;  and  those  studiously  neutral 
words  were  also  used  in  order  that  it  might  be  for  the  court  to 
say  afterwards  whether  there  was  evidence  of  felonious  taking 
at  that  time  —  at  the  time  of  the  approjiriation.     The  ques- 
tion, therefore,  which  was  intended  to  bo  left  for  the  court  of 
criminal  ap|)eal  was,  whether,  upon  those  findings  upon  the 
facts  of  tliis  case,  there  was  evidence  upon  which  the  jury 
might  properly   find    the   prisoner  guilty  of   taking  ammo 
furamli,  that  is  to  say,  of  stealing  that  sovereign. 

At  the  time  when  the  case  was  tried,  if  I  had  been  com- 
pelled then  and  there  to  give  my  decision,  I  was  inclined  to 
think  that  the  case  was  covered  by  authority;  but  it  was  in 
deference  to  a  doubt  expressed  by  my  brother  Stephen  in  his 
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valuable  work,  in  which  he  says  it  is  doubtful  whether  it  is 
theft  fraudulently  to  convert  property  given  to  the  person  con- 
verting it,  under  a  mistake  of  which  that  person  was  not 
aware  when  he  received  it,  that  I  thought  it  riglit  to  reserve 
a  case. 

Now  I  wish,  very  shortly,  to  state  the  ground  upon  which 
I  think  that  this  was  larceny.  I  quite  agree  in  the  dolinition 
of  larceny  —  in  fact  I  do  not  know  that  there  is  any  dispute 
about  it.  The  question  is  whether  the  person  cliiii'ged  has 
feloniously  stolen,  taken  and  carried  away  property,  and  in 
this  particular  case  the  question  turns  upon  whether  there  was 
a  felonious  taking. 

It  has  been  put  in  this  way — that  here  there  was  a  fraud- 
ulent appropriation  after  an  innocent  taking.  That  seems  to 
me  to  be  not  the  true  test  to  apply  in  this  case,  on  tliis  ground, 
that  at  the  time  at  which  the  sovereign  was  mistakenly  handed 
over  by  the  prosecutor  to  the  prisoner  it  was  ini|)ossiljle  that 
the  question  of  (mimus  furandl  could  bo  raised,  for  the  simple 
reason  that  the  prosecutor  never  int.Mided  to  part  with  a  sov- 
ereign; nor  did  the  ju'isoner  ever  believe  that  ho  was  receiving 
I  think  a  great  deal  of   the  dilliciiltv  of  this 


a  sovereign. 


case  has  arisen  from  aj)plying  the  ambiguous  word  ''take"  to 
the  receipt  of  a  thing  handed  over  by  mistake.  At  tho  time 
of  the  handing  over  there  was  nothing  to  make  the  prisoner 
know  that  ho  had  got  a  sovereign.  lie  assumed  that  it  was  a 
shilling.  That  being  tho  state  of  things,  I  have  come  to  the 
conclusion  that  the  case  falls  within  the  authority  of  those 
cases  in  which  it  has  been  held  that  where  a  man  lliids  prop- 
erty, and  at  the  time  at  which  he  finds  it  has  the  full  means  of 
knowing  whose  it  is,  with  full  power  at  once  to  disgorge  it, 
and  perfect  knowledge  that  it  was  not  intended  for  him,  and 
then  fraudulently  appropriates  it,  there  is  larceny,  and  the 
taking  is  at  the  time  of  fraudulently  apjjropriating  it. 

I  see  no  stretching  of  the  law  in  applying  the  same  principle 
here  which  was  applied  in  Ileg.  v.  Thurhorn,  1  Den.  (!.  C,  387, 
and  that  being  so,  I  think  the  conviction  can  be  sui)ported. 


Lord  CoLKiuDGE,  C.  J.,  read  the  following  judgment: 
I  have  had  the  advantage  of  reading  the  judgment  prepared 
in  this  case  by  my  brother  Cave,  and  in  so  much  of  his  judg- 
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ment  as  relates  to  tlie  question  of  hircon\'  at  coininoii  latv  I 
entirely  concur.  I  think  it  very  doubtful,  indeed,  if  this  con- 
viction could  be  supported  on  the  ground  that  there  was  any 
bailment  of  the  sovereign  to  the  prisoner.  I  much  doubt  if 
there  was  in  this  case  any  bailment  at  all.  I  was  one  of  a 
consiJerable  minority  of  judges  on  the  second  argument  of 
jReg.  V.  Macdoiuild,  15  Q.  B.  D.,  323,  and  ni}'  opinion  was,  and 
is,  that  bailment  is  not  a  mere  delivery  on  a  contract,  but  is  a 
contract  itself.  Sir  William  Jones  speaks  of  it  as  that  coutmct 
which  the  lawyers  call  bailment.  Sir  William  Jones  on  Bail- 
ment, p.  1.  "  Bailment,  or  delivery  of  goods  to  another  person 
for  a  particular  use,"  says  Sir  William  Blackstono.  2  Bla.  Com., 
p.  300.  "Bailment  is  a  com|)endious  expression  to  signify  a 
contract  resultiiig  from  delivery.''  Story  on  Bailments,  p.  1. 
Twice  over  in  Story  on  Contracts,  sections  080,  081,  the  author 
speaks  of  bailment  as  itself  a  contract.  "  Depositum  (that  is, 
bailment)  is  a  contract,''  says  (Irotius  in  his  introduction  to 
Eoman-Dutch  law.  Depositum,  sec.  2.  "  The  contract  of  bail- 
ment" is  not  a  mere  loose  and  common  j)hrase,  but  is  the  ac- 
curate expression  of  a  legal  idea;  and  1  must  confess  it  appears 
to  me  it  would  be  doing  sc-e  violence  to  the  plain  facts  of 
this  case  to  hold  that  there  was  any  implied  contract  (there 
certainly  was  no  express  conti'actj  of  bailment  between  the 
prisoner  and  K(;ogh. 

On  the  (piustion  as  to  larceny  at  common  law  I  desire  to  add 
only  a  few  words,  and  to  call  attention  to  a  case  to  which  my 
attention  has  been  called  by  a  gentleman  at  the  bar,  which 
was  not  mentioned  in  the  argument;  possibly  because  it  was 
one  which  did  not  exactly  suit  the  views  of  either  i)arty  to 
that  argument.  I  assume  it  to  be  now  established  law  that 
where  there  has  been  no  trespass,  there  can  at  common  law  be 
no  larceny.  I  assume  it  also  to  be  settled  law  that  where 
there  has  been  a  delivery —  in  the  sense  in  which  I  will  explain 
m  a  moment  —  of  a  chattel  from  one  person  to  another,  sub- 
setjiient  misapproj)riation  of  that  chattel  by  the  person  to 
whom  it  has  been  delivered  will  not  make  him  guilty  of  lar- 
ceny, e.Kcept  by  statute,  with  which  I  am  not  now  concerned. 
But  then  it  seems  to  me  very  plain  that  delivery  and  receipt 
are  acts  into  which  mental  intention  enters,  and  that  there  is 
not  in  hiw  any  more  than  in  sense  a  delivery  and  receipt,  un- 
VoL.  vi  — 25 
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less  the  giver  aiul  reee'ver  intend  to  give  and  to  receive  respect, 
ively,  what  is  respectively  given  and  received.  It  is  intelligent 
deliver}',  as  I  think,  whi^h  the  law  speaks  of,  not  a  mere  phys- 
ical act  from  which  intelligence  and  even  consciousness  are 
absent.  I  hope  it  is  not  la^'ing  down  anything  too  broad  or 
loose  if  1  say  that  all  acts,  to  carry  legal  consecpiences,  must 
be  acts  of  the  mind ;  and  to  hold  the  contrary,  to  hold  that  a 
man  did  what  in  sense  and  reason  he  certainly  did  not;  tliata 
man  did  in  law  what  he  did  not  know  he  was  doing  and  did 
not  intend  to  do  —  to  hold  this  is  to  expose  the  law  to  verv 
just  but  wholly  unnecessary  ridicule  and  scorn.  I  agree  with 
my  brother  Stephen  that  lictions  ai'c  objectionable,  and  I  de- 
sire not  to  add  to  them;  but  it  seems  to  me,  with  diffidence, 
that  he  creates  the  fiction  who  holds  that  a  man  does  what  he 
does  not  know  he  does  and  does  not  mean  to  do,  not  he  who 
says  that  an  act  done  by  an  intelligent  being  for  which  he  is 
to  be  responsible  is  not  an  act  of  that  being  unless  it  is  an  act 
of  his  intelligence.  If  it  had  been  so  decided  bv  authority 
which  binds  me,  of  course  I  should  submit;  but  if  it  has  not 
been  so  decided,  I  take  the  freedom  to  say  that  it  is  not  law  — 
at  least  yet.  In  this  case,  therefore,  it  seems  to  me  there  was 
no  delivery  of  the  sovereign  to  the  prisoner  by  Keogh,  because 
there  was  no  intention  to  deliver,  and  no  knowledge  tliat  it 
had  been  delivered. 

Applying  the  same  principles  of  reasoning,  it  ajipears  to  me 
that  the  sovereign  was  received  by  the  prisoner  and  misappro- 
priated by  him  at  one  and  the  same  instant  of  time.  \\\  good 
sense,  it  seems  to  rae  he  did  not  take  it  till  he  knew  wliat  he 
had  got;  and  when  he  knew  what  he  had  got,  that  sinne  in- 
stant he  stole  it.  According  to  all  the  cases,  if  at  tiio  very 
moment  of  the  receipt  of  a  chattel  the  receiver  intends  to  mis- 
appropriate and  does  misappropriate  it,  he  is  guilty  of  larceny. 
I  think,  for  the  reasons  I  have  given  and  in  the  sense  I  iiave 
defined,  the  prisoner  did  so  here;  and  tiiis  seems  to  me,  with 
great  deference  to  my  brother  Smith,  to  be  the  answer  to  the 
exceedingly  able  and  ingenious  passage  in  his  judgment  in 
which  he  says  that  it  is  a  fallacy  to  confound  two  things  so 
utterly  different  as  the  discovery  of  a  mistake  and  the  stealing 
of  a  chattel.  I  do  not  shrink  from  the  conclusion,  which  seems 
to  me  good  sense,  that  sometimes  the  discovery  of  a  mistake 
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and  the  stealing  of  a  chattel  may  be  the  same,  or  rather  may 
be  two  forms  of  words  equally'  descriptive  of  the  same  facts, 
if  as  here,  the  chattel  is  really  discovered  and  stolen  at  one 
and  the  same  instant  of  time. 

This  would  be  my  view  if  the  case  were  bare  of  authority 
and  the  matter  were  ret^  iidegni.  J*ut  it  is  not  res  inteyra  and 
there  is  abundant  authority.  On  this  part  of  the  case  I  con- 
cur with  my  brother  Cave.  I  think  we  cannot  reverse  this 
conviction  without  ])ractically  overruling  Lord  Eldon  in  Cart- 
wri(jhtv.Grer^)),S  Yes.,  4:05;  the  court  of  exchequer  in  Marry 
v.  Green,  7  M.  &  W.,  023,  and  the  dicta  cited  by  my  brother 
Cave  from  the  judgment  of  the  majority  of  the  judges  in  Rey. 
V.  MlddldoH,  Law  Eep.,  2  C.  C,  38.  I  can  see  no  sensible  or 
intelligible  distinction  between  the  delivery  of  a  bureau  not 
known  to  contain  a  sum  of  mone^^  or  a  purse,  and  the  delivery 
of  apiece  of  metal  not  known  to  contain  in  it  20«.;  and  the 
passage  in  the  judgment  of  Sir  A.  Cockburn,  which  was  as- 
sented to  by  the  majority  of  the  judges  in  Reg.  v.  Jflddletony 
Law  Kep.,  2  C.  C,  3S,  appears  to  me,  as  it  does  to  my  brother 
Cave,  to  be  decisive  of  this  case.  i 

It  remains  only  for  me  to  call  attention  to  Reg.  v.  Riley, 
Dears.  C.  C,  119,  the  case  which  I  mentioned  at  the  beginning 
of  my  judgment.  In  that  case  a  man  had,  without  intending 
it,  and  innocently,  driven  oif  a  lamb  belonging  to  another  man 
with  a  flock  belontyin";  to  himself.  Some  time  afterwards  he 
discovered  the  mistake  and  sold  his  own  flock  and  the  lamb 
that  was  not  his  own  to  a  purchaser.  It  was  held  that  he  was 
guilty  of  larceny  of  the  lamb.  The  case  was  tried  in  1852^ 
when  the  law  of  the  replication  de  uijurla,  decided  in  Crogatt^s 
Cdse,  8  licp.,  GOb,  and  the  distinction  between  case  and  tres- 
pass, decided  in  Sroli  v.  Shepherd,  2  Wm.  Bl.,  81)2,  still  com- 
manded the  assent,  indeed  the  veneration,  of  Westminster 
Hall.  And  the  ground  on  which  the  conviction  was  supported 
was  that  there  had  been  a  trespass  in  driving  oif  the  lamb, 
however  innocently ;  that  by  the  sale  the  trespass  became  felo- 
nious, and  I  suppose  felonious  ab  initio,  to  bring  it  within  the 
definitions  given  in  Reg.  v.  Tharborn,  1  Den.  C.  C,  387.  The 
court  there  upheld  the  conviction  on  a  ground  extremely  tech- 
nical. If  the  owner  of  the  lamb  had  been  present  when  it 
was  driven  off,  and  believed  it  to  bo  one  of  the  prisoner's  flock, 
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according  to  the  present  argument  the  conviction  in  Ri-n  y. 
liiley,  Dears.  C.  C,  149,  must  luive  been  quashed.  I  cannot 
think  it  would  have  made  any  difference,  and  the  case  as  ii 
stands  is  an  authority  under  circumstances  hardly  different 
from  those  in  the  present  case  for  upholding  this  conviction.  I 
am  therefore  of  opinion  that  the  conviction  was  right. 

In  the  judgment  I  have  pronounced  I  am  desired  to  say  that 
my  learned  brothers  Grove,  Pollock  and  Iluddlestou  concur. 
There  are,  therefore,  seven  for  affirming  the  conviction  and 
seven  for  quashing  the  conviction,  and,  by  the  well-known  rule 
of  this  court,  jpt'ieaumitiw  jyro  ne/jante,  the  conviction  stands. 

Conviction  afllrmed. 

Note.— See  Johnson  v.  The  People,  5  Am.  Cr.  Rep.,  a.")!),  in  which  the 
meaning  of  the  words  "possession  and  custody"  are  discussttd  at  great 
length,  and  in  whicii  it  is  affirmed  "  tiiat  as  a  bailee  is  one  who  has  the  pos- 
session and  a  qualified  projjerty  in  tlio  goods  or  other  inopirty,  umlera 
contract  with  the  owner,  either  express  or  impli»'d,  he  camiot  eoiiimit  a  lar- 
ceny of  the  bailment  so  long  as  the  contract  under  which  lie  liolds  lliosaine 
is  subsisting;  but  when  the  contract  by  any  means  terminates,  he  ciases  to 
be  a  bailee  and  the  possession  reverts  to  the  owner,  althou;;li  the  hare  cus- 
tody still  remain  with  the  bailee.  By  the  very  terms  of  the  statute  a  bailee 
in  possession  alone  can  commit  the  statutory  olTense,  for  there  can  be  uo 
such  thing  as  a  bailee  out  of  possession." 


(CROWN  CASES  RESERVED.) 

The  Quekn  v.  Fi.owkrs. 

(L.  R.,  10  Q.  B.  D.,  643.) 

Criminal  law:  Larceny  —  Delivery  of  chattel  under  7nistaJce  eominon  to 
both  TpuriicH  —  Innocent  receipt  hy  lirimuei — Subsequent  fraudtiknt 
miHappropriation. 

The  old  rule  of  law  that  the  innocent  receipt  of  a  chattel,  coupled  with  its 
subsequent  fraudulent  appropriation,  does  not  amount  to  hnceiiy,  is 
not  affected  by  the  decision  in  lieg.  v.  A.shtcell,  ante.  That  case  dis- 
tinguished and  discussed. 

Case  stated  by  the  recorder  of  Leicester,  of  which  tlio  facts 
were  in  substance  as  follows: 

The  prisoner,  Charles  Flowers,  was  indicted  at  the  Epiphany 
sessions  for  the  borough  of  Leicester  for  the  larceny,  as  a  serv- 
ant, of  7s.  Hid.,  the  property  of  Samuel  Lennard  and  another, 
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his  masters;  other  counts  charged  him  with  simple  larceny, 
and  with  receivin<>;.  lie  was  at  the  time  of  the  offense 
charged  a  clicker  in  the  service  of  the  prosecutors,  a  firm  of 
shoe  manufacturers  in  Leicester,  and  the  usage  with  respect  to 
the  payment  of  wages  in  their  establishment  was  as  follows: 

The  amount  of  wages  due  to  each  workman  was  calculated 
from  the  time  book  and  entered  in  tlie  wages  book.  Each 
amount  was  tiien  made  up  and  put  into  a  small  paper  bag, 
whicli  was  then  sealed,  and  the  bags  so  secured  were  sent  to 
the  various  rooms  in  which  the  men  worked.  The  foreman  of 
each  of  sucli  rooms  then  distributed  the  bags  containing  the 
wages  among  the  meii  under  his  charge.  "When  a  mistake  oc- 
curred tlie  workman  affected  tliereby  took  his  bag  to  Francis 
Cufflin  (the  clerk)  to  have  the  mistake  rectified. 

From  the  evidence  given  by  the  witnesses  for  the  prosecu- 
tion, it  appeared  that  on  tlie  31st  of  October,  1S85,  the  sum  of 
IG*.  8i7.  was  due  to  the  prisoner  for  wages;  a  bag,  which  was 
supposed  to  contain  that  sum,  was  handed  by  the  foreman  of 
the  room  to  the  prisoner,  who  tore  the  top  off  the  bag,  and  ia 
the  presence  and  hearing  of  llillman,  a  fellow-workman,  put 
the  money  in  his  pocket,  remarking  that  he  was  short  but 
would  keep  what  he  had  got.  On  the  same  day,  after  the  men 
had  been  paid,  the  prisoner  came  to  Cufflin,  the  clerk,  and 
handed  him  the  toi-n  bag,  saying  that  he  was  '3d.  short;  the 
bag  was  then  empty. 

At  the  same  lime  that  the  prisoner  was  making  his  com- 
plaint to  Cuitlin,  another  clicker,  named  Jinks,  also  made  a 
compluint  that  his  amount  was  5tl.  or  CtJ.  short;  the  sealed 
bag  of  money  which  had  been  handed  to  Jinks  for  his  wages 
was  marked  on  the  outside,  "  7s.  Hid.,  Jinks,"  and  he,  know- 
ing that  this  was  less  than  the  wages  properly  due  to  him, 
handed  his  bag  to  Cufflin  unopened,  in  the  same  condition  as 
that  in  which  he  had  received  it  from  the  foreman;  the  pris- 
oner Wiis  ])rcsent  when  he  so  handed  it  back.  Cufflin  obtained 
from  the  cashier  the  3d.,  by  which  the  prisoner's  wages  were 
short,  and  handed  that  sum  in  coppers  to  the  prisoner,  together 
with  a  bag  which  Cufflin  believed  to  be  the  prisoner's  bag, 
but  which  was,  in  fact,  the  unopened  bag  containing  Jinks' 
wages.  The  prisoner,  having  received  the  3d.  and  Jinks'  bag, 
containing  the  T*.  Hid.,  immediately  went  away. 
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The  witness  Ilillman  said  that  he  was  present  wlion  CufBin 
gave  a  bag  and  three  coppers  to  the  prisoner,  and  was  with 
the  prisoner  when  he  came  out  with  the  bag  and  throe  cop- 
pers; that  the  prisoner  emptied  some  money  out  of  a  paper 
bag  into  his  hand,  and  that  the  money  consisted  of  silver  and 
copper  coins,  including  three  or  four  large  silver  coins;  that 
the  prisoner  said,  "the  biter  has  got  bit,"  and  added,  "he has 
paid  me  double  wages; "  and  that,  after  showing  the  money  to 
the  witness,  the  prisoner  turned  round  to  another  man  and 
said,  "come  on,  we'll  go  and  have  a  drink  on  it."  (It  did  not 
appear  from  the  case  how  long  a  time  elapsed  between  the  re- 
ceipt of  the  money  by  the  prisoner,  and  its  sulwequent  fraud- 
ulent appropriation  by  him;  but  the  inference  from  the  evi- 
dence of  Hillman  would  seem  to  be  that  it  was  very  sbo:  t.) 

At  the  close  of  the  case  for  the  prosecution  the  counsel  for 
the  prisoner  submitted  that  there  v;as  no  case  to  go  to  the 
jury,  contending  that  the  evidence  failed  to  show  that  the 
prisoner,  at  the  time  he  received  the  7s.  11  ^//.  from  Cufflin, 
had  the  anunns  furandi  essential  to  constitute  the  ofTonseof 
larceny,  and  that  any  subsequent  fraudulent  appropriation  of 
the  money  by  the  prisoner  was  immaterial  in  so  far  as  the 
offense  of  larceny  was  concerned. 

The  recorder  ruled  that  there  was  evidence  to  go  to  tlio  jury 
of  the  prisoner  having  the  animus  fiwand I  at  the  time  he  re- 
ceived from  Cufflin  the  7s.  11  Jv/.,  and  also  ruled,  in  doference 
to  the  opinion  of  some  of  the  judges  in  Ii<'(j.  v.  AxJin'cll,  ank, 
that  if  the  prisoner  received  the  7s.  11 J^/.  innocently,  Ijut  after- 
wards fraudulently  appropriated  the  money  to  his  own  use,  he 
was  guilty  of  larceny. 

In  answer  to  two  questions  put  to  them  by  the  rccoi'dcM',  the 
jury  found  that  the  prisoner  did  not  know  that  the  bn<f  con- 
taining the  7s.  IHd.  did  not  belong  to  him  at  the  tim*'  lie  re- 
ceived it  from  Cufflin,  but  that,  having  received  the  \n\g  and 
its  contents  innocentl}',  he  afterwards  fraudulently  appropri- 
ated them  to  his  own  use;  upon  which  findings  tlie  recorder 
directed  a  verdict  of  guilty  to  be  entered  on  the  first  count  of 
the  indictment. 

The  question  for  the  court  was  whether,  the  jury  not  liaving 
found  affirmatively  that  the  prisoner  had  the  (tnhmis  ftnwuh 
at  the  time  he  received  the  monev  from  Cufflin,  he  could  be 
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ri"litly  convicted  of  larconv  by  reason  of  the  subsequent  fraud- 
ulent appropriation  by  liim  of  the  money  to  his  own  use.  The 
prisoner  was  admitted  to  bail,  to  come  up  for  judgment  at  the 
next  sessions. 

No  counsel  appeared. 

Lord  CoLKKiuoK,  C.  J.  This  is  a  case  which  might  have 
raised  a  difficult  and  subtle  question,  but  from  the  mode  in 
which  it  has  been  stated  by  the  learned  recorder  there  appears 
to  be  a  clear  distinction  between  it  and  Jicff.  v.  Ashwell,  ante. 
In  that  case  the  judges  who  were  in  favor  of  upholding  the  con- 
viction did  not  intend  to  question  the  ancient  doctrine  that  an 
innocent  receipt  of  a  chattel  and  its  subsequent  fraudulent 
appropriation  do  not  constitute  larceny.  On  the  contrary,  it 
will  be  seen  from  the  judgment  of  one  of  the  judges  in  that 
case  that  he  expressly  accepts  that  rule  of  law.  In  the  present 
case  the  learned  recorder  directed  the  jury  that  if  the  prisoner 
innocently  received  the  money  and  afterwards  fraudulently 
appropriated  it,  he  was  guilty  of  larceny.  It  was  not  our  in- 
tention in  litiff.  V.  Ashicdl,  ante,  to  enunciate  any  such  rule,  and 
the  law  has  been  incorrectly  laid  down  to  the  jury  by  the 
learned  recorder;  they  may  have  thought,  consistently  with 
his  direction,  that  a  fraudulent  ai)i)ropriation  six  months  after 
the  original  receipt  would  be  sufficient  to  warrant  them  in 
convicting  the  prisoner  of  larceny.  We  are  asked  to  say 
whether  the  jury"  were  wrongly  directed,  and  we  are  of  opin- 
ion that  they  were.  If  the  judgments  of  the  seven  judges  who 
affinnud  the  conviction  in  liey.  v.  Ashwell,  ante,  are  carefully 
read,  it  will  be  seen  that  there  is  a  most  substantial  difference 
between  that  case  and  the  present,  and  that  those  judges  were 
of  opinion  that  to  justify  a  conviction  for  larceny  the  receipt 
and  appropriation  must  be  contemporaneous. 

Mamsty,  J.  I  am  of  the  same  opinion,  and  am  glad  that 
the  opportunity  has  occurred  for  stating  the  substance  of  the 
decision  in  Reg.  v.  Ashwell,  ante.  The  difference  of  opinion 
amongst  the  judges  in  that  case  was  for.nded  on  the  facts  of 
the  case  and  on  the  application  to  those  facts  of  the  settled 
principle  of  law,  that  innocent  receipt  of  a  chattel  coupled 
with  its  subsequent  fraudulent  appropriation  does  not  amount 
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to  larceny.  Some  of  the  judges  thought  tliut  the  fads  of  that 
case  did  not  sliow  an  innocent  reception  of  the  soveroiyii,  and 
said  that  it  was  hirceny ;  others  thought  tliat  the  reception  was 
innocent,  and  helil  that  it  was  not  larceny.  I  am  glad  to 
think  that  the  old  rule  of  law  still  exists  in  its  entirety. 

Hawkins,  J.  The  old  rule  of  law  was  never  really  ques- 
tioned by  any  of  the  judges  in  lieff.  v.  A/^/noe/l,  ante.  This 
case  is  altogether  different;  the  recorder  told  the  jury  that  if 
the  prisoner  received  the  7.<f.  IH*^^.  innocently,  and  afterwards 
appropriated  it  to  liis  own  use,  he  was  guilty  of  larceny.  It 
is  perfectly  clear  to  my  mind  that  it  could  not  be  so.  The 
summing-up  here  shows  that  the  learned  recorder  was  under  a 
misapprehension  as  to  the  rule  of  law. 

Day,  J.  As  one  of  the  judges  who  dissented  from  the  con- 
viction in  Jie(/.  v.  Ashioell,  ante,  1  only  say  that  1  think  that 
this  conviction  cannot  be  supported. 


Grantham,  J.,  concurred. 


Conviction  quashed. 


Roberts  v.  The  State. 

(21  Tex.  Ct.  App.,  460.) 
Larceny:  Animus  furandi. 

A  conviction  for  theft  cannot  be  sustained  unless  tlie  animus  furandi  is 
shown  to  have  existed  at  the  time  of  the  talcing. 

Appeal  from  an  order  of  the  District  Court  of  Falls  County, 
overruling  motion  for  new  trial  on  the  ground  of  the  insuffi- 
ciency of  the  evidence. 

Martin  <&  Dickinson,  for  appellant. 

«/.  II.  Hurts,  assistant  attorney-general,  for  the  state. 

WnrrK,  P.  J.  The  appellant  in  this  case  is  charged,  by  bill 
of  indictment,  with  the  theft  of  a  watch-chain  from  the  person  of 
W.  II.  Feagle.  The  only  error  complained  of  is  the  court's  re- 
fusal to  grant  a  new  trial,  the  motion  lor  which  is  based  upon 
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tho  insufflcicnoy  of  the  evidence  to  support  the  finding;  of  t'.io 
jury,  and  the  jiulgment  of  the  court  thereon.  There  was  no 
question  made  as  to  the  ])ro[)ert\'  alleged  to  have  been  taken 
having  passed  from  the  manual  possession  of  Feagle  to  that  of 
the  appellant,  or  as  to  the  manual  act  by  which  the  change 
was  effected.  The  only  question  raised  upon  tho  facts  is  this: 
Was  there  in  the  mind  of  the  appellant,  at  the  time  the  change 
of  manual  possession  was  effected,  an  intention  to  deprive  tho 
owner  of  tho  value  of  the  chain,  and  to  appropriate  it  to  the  use 
or  benefit  of  the  appellant  ?  Otherwise  stated :  Did  the  animus 
furaudi  exist  at  the  time  of  the  taking? 

We  think  not,  and  for  the  reasons  following:  It  appears 
from  tho  evidence  that  the  appellant  and  the  prosecuting  wit- 
ness, Feaglo,  had  an  altercation,  growing  out  of  a  proposed 
sale  of  some  cotton-seed  by  tho  former  to  tho  latter;  that  in  its 
progress  appellant  struck  Foagle  a  blow  of  the  hand,  about 
that  portion  of  the  breast  to  which  the  chain  was  attached; 
that  Feagle  then  stooped  to  get  a  stick,  and  while  he  was  in 
this  stooping  posture,  appellant  ran  away  in  tho  darkness, 
toward  the  business  portion  of  the  town  of  Marlin,  in  which 
town  the  altercation  occurred.  It  further  appears  that  Feagle 
was  not  apprised  of  his  loss  until  a  short  time  afterwards,  when 
he  had  gone  to  the  light;  that  shortly  after  the  difficulty  ap- 
pellant visited  the  saloon  of  one  liinkelman;  detailed  the  par- 
ticulars, at  the  same  time  exhibiting  the  chain,  and  stated  that 
he  had  got  it  from  Mr.  Feagle  in  tho  "  scrimmage."  Appel- 
lant was  shortly  thereafter  arrested  by  the  city  marshal,  the 
chain  being  found  oy  Einkelman  on  a  box  in  tho  front  part  of 
the  saloon,  whether  before  or  after  appellant's  arrest  was  left 
in  some  doubt  by  the  testimony. 

Applying  these  facts  to  the  solution  of  the  question  pro- 
pounded, the  court  is  constrained  to  say  that  they  are  insuffi- 
cient to  support  the  verdict.  I^ir.'^t  of  all,  it  is  to  be  observed 
that  there  are  none  of  tho  usual  marks  of  premeditated  design 
surrounding  the  taking,  it  having  occurred  while  the  appellant 
was  being  ejected  from  the  premises  of  the  prosecuting  wit- 
ness; second.,  that  the  change  of  possession  was  effected  by  the 
second  of  two  blows  stricken  at  Feaglo  by  appellant;  third, 
that  no  presumption  of  guilty  intent  can  fairly  be  drawn  from 
the  appellant's  fleeing,  the  attempt  of  Feaglo  to  secure  a  stick 


mv 


U  n 


394 


AMERICAN  CRIMINAL  REPORTS. 


being  an  already  sufficient  motive  to  prompt  flij^jht;  and 
fourth  and  lastly,  that  appellant's  subsequent  exhibition  of  the 
chain  and  accounting  for  its  possession,  and  afterwards  kavlm 
it  exposed  to  the  public  view,  is  entirely  inconsistent  with  the 
guilty  intent  of  appropriation. 

The  charge  of  the  learned  judge  who  presided  is  a  lucid  and 
able  exposition  of  the  law  as  applicable  to  the  questions  raised 
by  the  facts,  but,  because  of  the  court's  error  in  overruling  a 
motion  for  the  new  trial,  the  judgment  must  be  reversed  and 
the  cause  remanded. 


Bioos  V.  The  State. 
(104  Ind.,  261.) 
Larceny  :  Constitutionality  of  statute  —  Evidence. 

1.  Indictment  —  Description  op  stolen  property. —  Where  the  prop- 
erty stolen  is  coin  or  bank-notes  current  as  money,  it  is  sufficient,  un- 
der section  1750  of  Revised  Statutes  (Indiana),  to  describe  tlie  coin  or 
banli-notes  generally,  without  stating  the  denomination  or  the  kind  of 
bills  or  coin. 

3.  Constitutionality  of  statute.— While  a  statute  cannot  dispense  with 
a  statement  in  the  indictment  of  the  essential  ingredients  of  tlie  crime 
charged  against  an  accused  person,  it  may  provide  thattlie  description 
of  the  property  stolen  may  be  general. 

8.  Evidence. —  It  is  not  essential  to  a  conviction  of  the  offense  of  larceny 
that  the  bank-notes  stolen  should  be  particularly  identified  or  de- 
scribed. 

From  the  Fayette  Circuit  Court. 

B.  F.  Clay  pool  and  J.  II.  Claypool,  for  appellant. 
F.  T.  Ilord,  attorney -general,  L.  M.  Develin,  R.  Conner  and 
H.  L.  Frost,  for  the  state. 

Elliott,  J.  The  property  which  the  appellant  is  charged  to 
have  stolen  is  thus  described: 

"  Five  hundred  and  twenty  dollars  of  the  paper  currency, 
money  and  bank-notes  current  in  the  United  States;  a  more 
particular  description  of  which  currency,  money  and  bank- 
notes affiant  cannot  give;  said  $520  being  then  and  there  the 
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nei'sonal  property  of  this  affiant,  Samuel  Laiuberson,  and  then 
and  there  of  the  vahie  of  $520." 

The  description  of  the  money  alleged  to  have  been  stolen  is 
sufficient,  under  the  provisions  of  section  1750  of  our  statute. 
It  is  true  that  the  exact  words  of  the  statute  are  not  employed, 
but  it  is  affirmed,  by  a  long  line  of  decisions,  that  it  is  not  nec- 
essary to  use  the  words  of  the  statute,  provided  words  of  equiv- 
alent meaning  are  used.  State  v.  Miller,  98  Ind.,  70;  Tonps  v. 
State,d2  Ind.,  13;  Howard  v.  State,  87  Ind.,  68;  State  v.  Allia- 
lack,  G9  Ind.,  50 ;  Shinn  v.  State,  68  Ind.,  423 ;  Stuchnyer  v. 
State,  20  Ind.,  20;  Malone  v.  State,  14  Ind.,  219;  Marhlev.  State^ 
13  Ind.,  302;  Pelts  v.  State,  3  IJlackf.,  28;  State  v.  Bowjher,  3 
Blackf.,  307. 

As  the  language  employed  in  the  affidavit  and  information 
is  equivalent  in  meaning  to  that  which  the  statute  declares  shall 
be  sufficient,  the  ruling  of  the  trial  court  denying  the  motion  to 
quash  must  bo  sustained,  unless  the  statute  is  unconstitutional. 
It  is  affirmed  that  it  is  so,  because  in  conflict  with  the  provis- 
ion of  the  constitution  that  "  the  accused  shall  have  a  ri^jht 
to  demand  the  nature  and  cause  of  the  accusation  against  him, 
and  to  have  a  copy  thereof."  We  have  no  doubt  that  a  statute 
attempting  to  deny  an  accused  the  right  to  demand  the  nat- 
ure of  the  charge  preferred  against  him  would  bo  void.  It  is  not 
in  the  power  of  the  legislature  to  deprive  one  accused  of  crime 
of  the  right  to  demantl  information  of  the  nature  of  the  crime 
which  he  is  charged  with  having  committed.  Jf tiler  v.  State, 
79  Ind.,  198;  LanUrlnrjhamv.  State,  id  Ind.,  186;  McLaajJiUn 
V.  State,  io  Ind.,  338;  State  v.  O'Flaherti/,  7  Nov.,  153.  We 
agree  with  Mr.  Bishop  that "  the  nature  and  cause  of  accusation 
are  not  stated  where  there  is  no  mention  of  the  full  act  or  series 
(jf  acts  for  which  the  punishment  is  to  be  inflicted."  1  Bish. 
Crim.  Proc,  §  88.  This  rule  requires  that  the  indictment  or  in- 
formation shall  contain  the  essential  elements  of  the  crime 
charged,  although,  as  said  in  State  v.  0' Flaherty,  supra,  "  the 
power  of  the  legislature  to  mold  and  fashion  the  form  of  an 
indictment  is  plenary." 

If  the  statute  under  examination  can  be  regarded  as  de[)riv- 
ing  an  accused  of  the  right  "  to  demand  the  nature  of  the  accu- 
sation against  him "   it  must  fall.    The  question  is :  Does  it 
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deprive  nn  accused  of  that  rijifht?  Our  judoment  is  tli;it  it  does 
not.  It  do!3S  not  dispense  with  a  statement  of  any  of  tlie  essen- 
tial ingredients  of  a  criminal  offense,  but  merely  prescribas  a 
rule  for  the  description  of  bank-notes  or  coin  current  us  money 
when  the  jiroperty  stolen  is  of  that  class.  It  does  not  profess 
to  dispense  with  all  descrii)ti(m  of  the  property  st(»l(Mi,  but 
sim|>ly  declares  what  description  shall  bo  specilic.  It  does  nut 
attempt  to  dispense  with  the  description  of  the  class  or  kind 
of  property;  but  merely  provides  that  "it  shall  besiiUlciont  to 
describe  such  money,  bills,  notes  or  currency  simply  as  money, 
without  specifying  any  particular  coin,  note,  bill  or  curr;.ncy." 
The  statute  is  confined  solely  to  the  matter  of  description,  and 
provides  the  method  of  describing  a  particular  kind  or  class  of 
property.  Tiie  description  of  the  class  or  kind  of  properly,  ac- 
companied by  a  statement  of  all  the  essential  mgrodieiitsofthe 
crime,  is  sufficient  to  inform  the  accused  of  tlie  »i!iture  and 
cause  of  the  accusation  against  him.  The  constitution  does  not 
require  that  an  accused  shall  have  a  right  to  a  specilic  state- 
ment of  the  charge  against  him,  but  the  rofpiirement  is  that  he 
shall  be  informed  of  the  nature  of  the  charge.  There  is  a 
material  difference  between  a  provision  dispensing  with  a  de- 
scription of  tlie  stolen  property  entirely,  aud  one  prescribing 
the  degree  of  particularity  to  be  observed  in  giving  the  descrip- 
tion; for  the  nature  of  an  offense  may  not  be  stated  where 
there  is  no  description  at  all,  but  may  be  stated  by  a  descrip- 
tion of  the  class  or  kind  of  propertv\  although  it  is  not  specilic- 
ally  described.  It  has  always  been  held  that  where  a  person 
from  whom  property  has  been  stolen  is  unable  to  describe  it, 
the  indictment  will  bo  sufficient  if  it  alleges  an  excuse  for  not 
giving  a  particular  description.  2  Bish.  Crim.  Proc,  §  705. 
Any  other  rule  would  often  permit  the  thief  to  go  unpunished. 
As  was  said  by  us  in  Mu Queen  v.  State,  82  Ind.,  72: 

"  It  would  bo  unreasonable  to  expect  one  who  is  robbed  of 
money  or  its  representative  to  give  an  accurate  description  of 
it,  and  it  would  render  it  almost  impossible  to  convict  a  thief 
or  a  robber  if  courts  should  undertake  to  require  the  prose- 
cutor, in  all  cases,  to  give  a  particular  description  of  the  money 
or  note  feloniously  taken.  The  failure  to  give  an  exact  de- 
scription can  never  endanger  the  liberty  of  an  innocent  man, 
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but  tliP  t'liforoomcnt  of  such  a  riilo  us  that  for  which  counsel 
contend  would  furnish  the  yuilty  with  ready  and  easy  means 
of  oscapo." 

AVe  refer  to  those  authorities  for  tlio  purpose  of  showin*j  that 
it  has  ever  i)v3on  the  law  that  })articularity  of  description  may 
bodispeiisod  with,  and  that  there  is  a  material  dilference  be- 
tween such  matters  and  the  essential  elements  of  a  criminal 
oli'ensc.  If  a  <^'ran(l  jury  or  a  prosecutini>'  attorney  may  dispense 
with  particularity  of  descri|)tion,  certainly  the  supremo  legis- 
lative power  of  the  commonwealth  nuiy  do  so. 

Itisonlv  where  a  statute  is  clearly  unconstitutional  that  it 
Avill  be  overthrown  by  the  courts,  and  the  one  before  us  cer- 
tainly cannot  bo  rei^-arded  as  so  cle:irly  in  conflict  with  the  con- 
stit  nion  as  to  warrant  us  in  declarin^:^  it  void.  liohltLsuii  v. 
Svlieiid',  102  Ind.,  3()7.  So  far  are  we  from  regard in;^-  the  stat- 
ute under  consideration  as  clearly  unconstitutional,  that  we  are 
well  satislied  that  it  is  plain  that  it  is  not  in  conllict  with  the 
constitutic^n. 

We  cannot  reverse  the  judgment  upon  the  ground  that  the 
money  stolen  from  Lamberson  was  not  particularly  ideutilied. 
It  would  be  unreasonable  to  rcijuire  a  man  who  has  lost  a  large 
sum  of  money  to  particularly  describe  the  various  notes  and 
bills.  All  that  can  be  done,  and  all  that  neetl  be  done  in  such 
a  case,  is  to  give  the  best  description  attainable,  and  show  an 
e.\cuse  for  not  doing  more.  The  statute  to  which  we  have  re- 
ferred declares  this  I'ule,  and,  in  doing  this,  does  little  more 
than  express  the  rule  of  the  common  law. 

Judgment  aprmed. 


1- 


State  v.  Gerrish. 

(78  Me.,  20.) 

Larceny:  Indictment  for  conci'dHntj  stolen  goods  —  Arrest  of  judgment — 

Proof  of  value. 

1.  Indictment  for  concealing  stolkn  goods. —  An  indictment  for  con- 
cealing Htolen  goods  is  sustainable,  notwithstanding  the  fact  that  the 
articles  charged  therein  to  have  been  concealed  are  collectively  instead 
of  separately  valued. 
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2.  Arkest  of  jcdoment. —  Under  such  an  indictment,  the  fact  tlmtsome 
of  tlie  goods  were  not  stolen  cannot,  after  an  unqualified  verdict  of 
guilty,  be  taken  advantage  of  by  motion  in  arrest  of  judgment. 

8.  Separate  proofs  of  value. —  It  is  not  necessary  that  separate  proof 
of  the  value  of  the  goods  stolen  be  adduced  at  the  trial  under  siicli  iu- 
dictnieiit,  but  such  value  may  be  inferred  by  the  jury  from  inspection 
of  the  goods,  or  from  the  description  by  witnesses. 

This  was  an  inuictment  for  concealinfif  stolen  goods.  The 
jury  returned  a  general  verdict  of  guilty,  and  the  res|)ondent 
filed  a  motion  in  arrest  of  judgment.  The  presiding  jud^e 
overruled  the  motion,  and  the  respondent  excepted. 

Frank  M.  IIl(jgins,  county  attorney,  for  the  state. 
Copeland  tfc  Edyeiiy,  for  the  defendant. 

Peters,  C.  J.  The  indictment  charges  the  concealing  of 
stolen  goods,  described  in  this  manner:  '"One  box  containing 
about  twenty  pounds  of  tobacco;  one  chest  of  tea;  thirty  pairs 
of  shoes;  and  ten  |)airs  of  boots, —  all  of  great  value,  to  wit,  of 
the  value  of  $75."  Several  matters  are  presented,  under  the 
motion  in  arrest,  which  we  cannot  consider,  because  they 
arise  outside  of  the  indictment.  The  only  point  presented  un- 
der the  motion  that  may  be  seen  upon  the  indictment  itself  is 
that  the  goods  are  collectively  instead  of  separately  valued. 
But  this  does  not  render  the  indictment  void.  It  may  have 
made  it  dilHcult  to  maintain.  The  point  relied  on  by  the  de- 
fense is  that,  inasmuch  as  all  the  alleged  goods  were  not  stolen 
and  concealed,  the  entire  value  of  the  property  may  liave  at- 
tached to  the  goods  which  were  not  stolen,  the  others  being 
valueless.  But  the  indictment  itself  discloses  no  sucli  weak- 
ness. The  presumption  arising  from  a  general  and  uniiualilieJ 
verdict  is  that  all  the  goods  were  stolen  and  secreted.  The 
verdict  saves  the  indictment,  rendering  the  whole  record  good. 
State  V.  Hood,  51  Me.,  303;  Co/u.  v.  Laoenj,  101  3Iass.,  L'07;  2 
Bish.  Proc.  (3d  ed.),  §  7U. 

The  counsel  for  the  respondent  asserts  that,  as  a  matter  of 
fact,  all  the  articles  were  not  stolen,  and  produces  a  copy  of 
the  evidence  for  our  examination  that  we  may  see  that  they 
were  not.  But  that  is  a  matter  of  proof  and  not  of  pleading. 
To  meet  any  defect  of  proof  the  remedy  would  have  been  to 
request  rulings  appropriate  to  the  facts,  if  not  given  without 
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request.  Or  a  motion  to  set  the  verdict  aside,  as  being  against 
the  proof,  would  have  reached  the  alleged  difficulty.  The 
point  is  presented  to  us  only  upon  exceptions  to  a  refusal  to  sus- 
tain a  motion  in  arrest. 

In  the  bill  of  exceptions  a  point  is  made  upon  the  ruling  of 
the  judge  in  another  question.  It  is  inferable  from  the  excep- 
tions that  there  was  no  evidence  introduced  to  show  what  the 
goods,  or  any  of  them,  were  worth,  or  whether  worth  anything 
or  not.  That  is,  no  witness  testified  specifically  upon  the  ques- 
tiou  of  value.  The  judge  was  requested  to  tell  the  jury  that 
the  prosecution  must  prove  that  the  articles  named  in  the  in- 
dictment were  of  value  and  that  the  fact  should  be  proved  by 
evidence,  and  was  not  to  be  merely  inferred.  The  jury  were 
instructed  that  the  fact  of  value  must  be  proved  by  evidence, 
i)ut  that  they  might  infer  from  all  of  the  evidence  in  the  case 
whether  the  articles  were  of  some  value  or  not.  This  was  cor- 
lect.  It  was  not  required  that  the  fact  of  value  should  be 
established  by  any  separate  proof.  The  jur}-  may  infer  it  from 
an  inspection  of  the  articles,  or  from  having  heard  them 
described  by  witnesses.  The  jury  need  not  necessarily  be  in- 
formed of  what  they  can  sec  for  themselves.  Many  things 
speak  their  own  value.  lies  isjni  loquitur.  Suppose  the  stolen 
goods  had  been  government  gold  pieces,  would  it  have  occurred 
to  any  one  that  a  witness  should  be  called  to  swear  that  they 
were  valuable ?  Bish.  Crim.  Proc,  §  751,  and  cases;  Cum.  v. 
Burh,  12  Allen,  182;  Com.  v.  2£cKennei/,  9  Gray,  114;  Co7n. 

V.  Lawless,  103  Mass.,  431. 

Exceptions  ovet'ruled. 

Walton,  Virgin,  Libbey,  Foster,  and  Haskell,  JJ.,  con- 
curred. 
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People  v.  Price. 
(67  Cal.,  350.) 
Laboeny:  Jury  —  Instntdions  —  Setting  anide  verdict  —  Degree  of  crime. 

1.  Jury— Instructions— Settino  aside  verdict. —  An  objection  that  in- 
Btructions  were  so  given,  and  the  circumstances,  by  reason  of  noise, 
Buch  tliat  the  jury  did  not  hear  the  itmtructiuns,  must  be  madt  at  the 
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trial,  and  tlie  court  should  be  ro(iuestcd  to  repeat  the  instructions  in 
such  manner  and  at  such  time  that  tliey  could  be  heard  by  the  jury 
and  if  the  case  is  allowed  to  go  to  the  jury  under  such  circumstances 
without  objection,  the  verdict  will  not  be  set  aside. 
2.  Vekdict  —  Dkokee  of  ckimk.— As  there  is  only  one  dej^n-o  of  grand 
larceny,  a  verdict  findiii.u;  a  person,  who  is  rharf;od  witli  tlioainieof 
"  grand  larceny,"  "  guilty  as  charged,"  will  be  sutHcieiit  under  the  stat- 
ute, which  provides  that  "  whenever  a  crime  is  distinguished  into  de- 
grees, the  jury,  if  tliey  convict  the  defendant,  must  find  tlie  degree  of 
the  crime  of  which  he  is  guilty."' 

Appeal  from  a  judgment  of  the  Superior  Court  of  the  County 
of  San  Joaquin,  and  from  an  order  refusing  a  new  trial. 

J.  II.  c&  J.  E.  liaild,  for  appellant. 
Attorncif-Gencral  Marcludl^  lor  respondent. 

MoRKisoN,  C.  J.  The  defendant  was  informed  against  in  the 
superior  court  of  San  .loacpiin  county  for  the  crime  of  gniml 
larceny,  committed  by  feloniously  stealing  from  the  piTson  of 
another  the  smn  of  ^11.  and  on  the  ti-ial  the  jury  rendiM'od  the 
following  verdict:  "  We.  the  jury  in  the  above  entitled  cause, 
find  the  defendant  guilty,  and  recommend  him  to  the  mercy  of 
the  court."  A  motion  for  a  new  trial  \>  as  made  in  the  case, 
which  was  denied  by  the  court,  and  the  api)eal  is  prosecuted 
from  the  judgment,  as  well  as  the  order  denying  the  motion 
for  a  new  trial. 

There  are  two  points  made  in  the  appeal,  the  first  of  which 
is  that  the  jury  did  not  hear  the  instructions  given  by  the  court. 
There  is  no  evidence  that  the  instructions  were  not  hoard  by 
the  jury,  excepting  the  affidavit  of  the  attorney  that  he  did  not 
hear  them;  and  therefore  it  by  no  means  satisfactorily apjioars 
that  the  point  is  well  taken  in  fact.  But,  conceding  that  it  is, 
it  furnishes  no  reason  in  law  for  our  interfering  with  the  jud;,'- 
ment.  If  it  be  true,  as  a  matter  of  fact,  that  the  jury  did  not 
liear  the  instructions  of  the  court,  because,  as  stated,  there  was 
so  much  noise  in  the  court-room  at  the  tinu;,  the  court  sliould 
have  been  requested  to  repeat  the  instructions  in  such  a  man- 
ner, and  at  such  a  time,  that  they  coidd  have  been  heard  by 
the  jury.  It  would  be  unfair  to  the  prosecution  to  allow  the 
case  to  go  to  the  jury  under  such  circumstances,  and  then  sot 
aside  the  verdict,  if  adverse  to  the  defendant,  for  any  such 
reason. 
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The  other  point  is  that  tlie  verdict  is  a  nullity,  inasmuch  as 
it  (Iocs  not  conform  to  section  1157  of  tiie  Penal  Code,  which 
provides  that  "  whenever  a  crime  is  distinguished  into  degrees, 
the  jury,  if  they  convict  the  defendant,  must  find  the  degree  of 
the  crime  of  which  he  is  guilty." 

The  only  question  in  the  case  is  whether  the  crime  with  which 
the  defoiulant  was  charged,  and  of  which  he  was  convicted,  is 
distinguished  into  degrees.  If  it  is,  the  verdict  of  the  jury  is 
clearly  iin])erfect  and  bad  under  the  foregoing  section  of  the 
Penal  Code.  l>y  section  480  of  the  Penal  Code  larceny  is 
divided  into  two  degrees,  the  first  of  which  is  termed  "grand 
larceny,"  the  second  "  petit  larceny ; "  and  by  section  487  grand 
larceny  is  committed  in  either  of  the  following  cases: 

"(1)  When  the  property  taken  is  of  a  value  exceeding  .$.50. 

(2)  When  the  pi'o[)orty  is  taken  from  the  person  of  another. 

(3)  When  the  proi)orty  taken  is  a  horse,  mare,  gelding,  cow, 
steer,  hull,  calf,  mule,  jack,  goat,  sheep  or  hog."  Sec.  488. 
"Larceny  in  other  cases  is  petit  larceny." 

In  the  case  we  are  now  considering  the  defendant  was 
charged  with  the  crime  of  grand  larceny,  inasmuch  as  he  was 
accused  of  stealing  money  from  the  person  of  another.  It  will 
beohserved  that  the  defendant  was  charged  in  the  information 
with  the  crime  of  grand  larceny,  and  it  was  further  charged 
that  the  stolon  goods  were  taken  from  the  pei'son  of  another. 
Xow  there  is,  under  the  law,  but  one  degree  of  grand  larceny, — 
whether  the  property  stolen  is  of  the  value  of  s5()  or  ^s.50,000, — 
and  every  larci.'uy  committed  by  taking  from  the  person  of 
another  is,  in  its  degree,  grand  larceny.  So  that,  in  either 
aspect  of  the  case,  the  charge  against  the  defendant  was  the 
crime  of  graiul  larceny,  which,  as  already  remarked,  is  without 
degrees,  and  the  verdict  of  the  jury  finding  the  defendant 
guilty  was,  guilty  as  charged;  that  is  to  say,  guilty  of  grand 
larceny.  In  the  case  of  T/ie  People  v.  W/iifeh/,  (54  Cal,  211,  in 
which  the  defendant  was  charged  with  the  crime  of  grand  lar- 
ceny, the  verdict  was,  "guilty  as  charged,"  and  it  was  held 
sufficient.  In  our  opinion  the  same  rule  is  justly  applicable  to 
the  case  now  before  us.  There  is  nothing  doubtful  or  uncertain 
in  the  verdict.  Judgment  and  order  affirmed. 

Koss,  J.,  McKiNSTKY,  J.,  McKek,  J.^  Thoknton,  J.,  and  My- 
RicK,  J.,  concurred. 
Vol.  VI  — 30 
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State  v.  Hale. 

(13  Or.,  353.) 

Lakcent.'  Stolen  property  —  Evidence  —  Possession —  Presumjjtion. 

The  possession,  shortly  after  the  theft,  of  the  property  stolen  is  a  fact  to  be 
submitted  to  the  jury,  but  it  does  not  raise,  as  to  the  party  so  possess- 
ing, the  presumption  of  guilt. ' 

Appeal  from  Umatilla  County. 

Wm.  Ramsey,  for  appellant. 

Morton  D.  Cliford,  district  attorney,  and  W.  11.  JIobnes,ioT 
respondent. 

Lord,  J.  The  defendant  Avas  indicted  for  the  larceny  of 
certain  cattle,  tried  and  convicted,  and  from  the  judgment  of 
conviction  brings  this  appeal  to  this  court.  There  arc  numer- 
ous assignments  of  error,  but,  after  an  attentive  cxiunination 
of  them,  we  are  satisfied  there  is  but  one  that  is  material  anel 
error.  The  court  instructed  the  jury  tliat  "  wlicn  property  re- 
cently stolen  is  found  in  the  possession  of  any  person,  such 
possession  raises  a  presumption  of  guilt,  and  unless  he  shows 
that  he  came  honestl}'^  into  the  possession  of  said  projierty  the 
law  will  presume  that  he  stole  the  same."  The  objection  to 
this  instruction  is  that  the  weight  to  be  given  to  fact  or  cir- 
cumstance is,  under  our  statute,  to  be  left  to  the  jury;  that  the 
court  is  not  authorized  to  pass  upon  the  weight  to  be  given  to 
any  circumstance,  or  to  direct  the  jury  in  reference  tiiercto. 
It  is  often  said  that  the  recent  possession  of  stolen  property  by 
the  prisoner,  unexplained,  raises  the  presumption  that  he  is  the 
thief,  and  that  this  presumption  shifts  the  burden  IVom  the 
state  to  the  prisoner.  But  the  presumption  raised  b}'  such  cir- 
cumstances is  one  of  fact,  from  which  the  jury  may  infer  guilt. 
There  is  no  legal  presumption  of  guilt  from  the  recent  posses- 
sion of  stolen  property. 

In  Gonkwright  v.  People,  35  111,,  204,  it  was  held  error  to  in- 
struct a  jury,  upon  a  trial  for  larceny,  that  possession  of  stolen 
property  soon  after  it  is  stolen  is  of  itsolt  prima  facie  evidence 
of  theft  by  the  possessor,  and  the  burden  of  proving  his  posses- 

I  See  note. 
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sion  to  have  been  honest  is  there  thrown  upon  him.  The 
question  is  undoubtedly  a  vexatious  one,  and  upon  it,  as  Mr. 
Bishop  says,  "  all  sorts  of  utterances  are  to  be  found  in  the 
books,"  2  Bish.  Crira.  Proc,  §  740.  But  we  regard  it  as  a 
question  of  fact  and  not  of  law,  to  be  submitted  to  the  Jury, 
and  for  them  to  determine  whether  the  defendant  is  the  guilty 
party  or  not.  In  Curtis  v.  State,  6  Cold.,  9,  the  court  say: 
"The  possession  of  such  a  chattel  as  a  horse  two  months  after 
the  tlicft  is  a  circumstance  to  be  considered  by  the  jury;  but  it 
does  not,  even  unexplained,  raise  a  conclusive  presumption  of 
the  prisoner's  guilt.  The  jury  may,  and  should,  give  it  proper 
thought  as  evidence ;  but  the  matter  is  for  them,  and  tliey  are 
not  bound  in  such  case  to  convict  the  prisoner  unless  they  are, 
upon  the  whole  evidence,  satisfied  of  his  guilt."  In  State  v. 
Ilodfje,  50  N.  II.,  510,  this  whole  subject,  and  the  authorities 
upon  it,  are  ably  and  thoroughly  reviewed,  and  the  result  there 
reached  is  in  conformity  with  our  views. 

We  think  the  instruction  was  eri'or.  The  judgment  must  be 
reversed  and  a  new  trial  ordered. 

Note.—  See  Smith  v.  The  People,  ante,  page  80,  and  note,  as  to  presump- 
tion arising  from  possession  of  property  recently  stolen  iu  prosecution  for 
burglary  and  receiving  stolen  goods. 
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People  v.  Shaw. 

(57  Mich.,  403.) 

Laecent:  Procedure  —  legerdemain  with  cards heldlarceny. 

Legerdemain  with  cards. —  S.  introduced  himself  to  B.  as  a  traveler  for  a 
tea-dealing  firm  in  Cincinnati,  and  told  liim  that  one  of  the  means 
used  for  getting  custom  in  a  new  place  was  offering  purchasers  a 
chance,  by  drawing  cards,  to  got  fifty  pounds  free,  in  addition  to  the 
purchase,  if  they  drew  the  winning  card.  In  order  to  carry  out  the 
scheme,  he  wanted  B.  to  accompany  him,  and  showed  him  how  to 
draw  the  lucky  card,  by  a  little  dot  on  the  back.  While  they  were 
practicing,  and  B.  succeeded  each  time  in  drawing  the  card,  J.,  A 
confederate  of  S.,  came  up,  appearing  to  be  a  stranger,  and  inquired 
what  they  were  doing,  and  S.  told  him  he  would  show  him,  and  gave 
him  the  same  explanation  as  to  the  mode  of  selling  tea,  but  did  not 
tell  him  about  the  marked  cards.    S.,  after  some  talk,  said  that  B. 
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oould  draw  the  fifty-pound  card.  J.  offered  to  bet  $100  tlmt  lie  could 
not,  and  hold  out  to  S.  what  seeniod  to  be  a  roll  of  bills.  S.  saitl  he 
had  not  the  money,  but  had  a  $300  check.  J.  said  he  did  not  want  the 
check;  lie  wanted  money.  S.  asked  B.  if  he  had  it.  H.  said  he  had 
not  $100,  but  had  $80.  B.,  at  S.'s  request,  handed  him  tliu  ^80,  and 
S.  wMspered  to  him  to  draw  the  marked  card.  He  drew  it,  and  it  was 
a  '    '        and  S.  at  once  handed  the  money  to  J.     Held,  larcuny, 

Er;';.    .J  L,;«,ton. 


ILftea  Taggait.  nttornoy-f^eneral,  for  the  people. 
Frank  A,  Donu^  lor  respondents  and  appelliints?. 

Campbkll,  J.  Respondents  were  convicted  of  larceny  from 
James  Brown  of  §80  in  money,  whicli  was  accomplisliod  by 
means  of  legerdemain  with  marked  cards.  Tlie  only  substan- 
tial question  '  efore  us,  worth  noticing-,  is  whether  the  fraudu- 
lent transaction,  whereby  the  victim  was  deprived  of  his  inoiiey, 
came  within  the  definition  of  that  otTense.  Althoiigli  ho  was 
taken  in  while  trying  to  aid  in  performing  a  sliarp  trick  linn- 
self,  3'et  this  may  not  destroy  the  public  wrong  if  0110  existed. 
Shaw  and  Jones  were  confederates  in  the  fraud.  Siuiw  bad 
introduced  himsqlf  to  l>rown  as  a  traveler  for  a  tea-dealing 
firm  in  Cincinnati,  and  told  him  that  one  of  the  means  for  get- 
ting custom  in  a  new  place  was  olfering  ])urchasers  a  clianco, 
by  drawing  cards,  to  get  fifty  i)ounds  free,  in  addition  to  the 
purchase,  if  they  drew  the  winning  card.  In  order  to  carry 
out  tiie  scheme,  he  wanted  Hi'own  to  accompany  him,  and 
showed  him  how  to  draw  the  lucky  card,  by  a  little  dot  on  tlie 
back.  While  they  were  practicing,  and  Drown  succeeded  each 
time  in  drawing  the  card,  Jones  came  up,  aj)i)earing  to  bo  a 
stranger,  and  inquired  what  the\'  were  doing,  and  Sliaw  told 
him  he  would  show  him,  and  gave  him  the  same  explanation 
as  to  the  mode  of  selling  tea,  but  did  not  tell  him  about  the 
marked  cards.  Shaw,  after  some  talk,  said  that  Brown  could 
draw  the  fifty-pound  card.  Jones  offered  to  bet  $100  that  lie 
could  not,  and  held  out  to  Shaw  what  seemed  to  be  a  roll  of 
bills.  Shaw  said  he  had  not  the  money,  but  had  a  $300  clioclc. 
Jones  said  he  did  not  want  the  check;  he  wanted  money. 
Shaw  asked  Brown  if  be  had  it.  Brown  said  he  had  not  8b^^» 
but  had  $80.  Brown,  at  Shaw's  request,  handed  him  the  $S0. 
and  Shaw  whispered  to  him  to  draw  the  marked  card.    He 
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drew  it,  and  it  was  a  blank,  and  Shaw  at  onco  handed  the 
money  to  Jones, 

Tliei'C  were  some  subsequent  performances  which  indicated 
the  conspii'acy  between  tlie  res[)ondents,  but  the  hirceny  was 
clmrgcd  on  tliese  facts,  and  their  purpose.  Tiie  court  below 
refused  to  charge  the  jury  that  they  did  not  make  out  larceny. 
Xo  otiicr  i)art  of  the  general  charge  is  material,  as  it  all  rested 
on  lui  explanation  of  principles  involved  in  holding  that  it 
mi<:ht  bo  larceny  if  done  with  intent  to  steal.  13rown  testified 
that  lie  expected  the  money  to  bo  handed  back,  and  that  Shaw 
would  infallibly  win.  The  court  in  substance  told  the  jury 
that  if  money  is  handed  over  to  cover  a  wager,  understanding 
ami  expecting  that  it  will  not  be  delivered  until  won,  or  hon- 
estly won,  there  is  a  condition  that  it  si  all  not  be  otherwise 
delivered,  and  if  the  wager  is  fraudulent,  and  the  whole  is  a 
swindle,  the  law  holds  the  condition  is  not  complied  with. 
There  was  a  further  charge  making  the  guilt  of  the  parties 
hinge  on  their  intention,  and  some  cautions  were  given  to  the 
jury  against  allowing  the  misconduct  of  cither  party  to  lead 
them  to  a  disregard  of  the  law.  The  case  does  not  very 
clearly  show  how  far  the  exceptions  went,  as  actually  taken, 
but  we  shall  assume  they  covered  the  important  question  as  to 
the  legal  (luality  of  the  fraud. 

There  is  some  rather  attenuated  discrimination  to  be  found 
in  the  books  between  such  cheats  as  induce  a  person  to  give 
temporary  custody  of  his  ])roperty  to  another,  who  keeps  or 
disposes  of  it,  and  those  whereby  he  is  induced  to  part  with  it 
out  and  out.  We  do  not  think  it  profitable  to  draw  overnice 
metaphysical  distinctions  to  save  thieves  from  punishment.  If 
rogues  conspire  to  get  away  a  man's  money  by  such  tricks  as 
those  which  were  played  here,  it  is  not  going  beyond  the  set- 
tled rules  of  law  to  hold  that  the  fraud  will  supply  the  place  of 
trespass  in  the  taking,  and  so  make  the  conversion  felonious. 
We  have  a  statute  which  provides  that  an  indictment  for 
larceny  may  include  counts  for  false  pretenses,  embezzlement, 
and  receiving  or  concealing  stolen  property,  and  allowing 
the  jury  to  convict  of  either.  How.  St.,  j^  9.')4(».  While  this 
will  not  allow  a  conviction  except  for  an  otfense  charged, 
it  nevertheless  recognizes  the  kindred  nature  of  these  offenses, 
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and  indicates  a  purpose  to  facilitate  dealing  with  such  of- 
fenders. 

In  liobsofi's  Case,  Russ.  &  R.,  413,  the  circumstances  were 
nearly  like  those  in  the  present  case,  and  where  they  ditrerod, 
it  was  not  in  a  wa}^  to  negative  criminality  here.  In  that  case 
the  person  whose  money  was  alleged  to  have  been  stolen  was 
induced  to  take  part  in  a  bet,  and  put  his  money  in  the 
hands  of  a  stakeholder,  who  paid  it  over  to  the  winner.  The 
bet,  as  here,  was  got  up  by  confederates,  who  played  into 
each  other's  hands,  and  one  of  whom  persuaded  the  victim 
that  the  bet  was  certain.  They  were  convicted  of  larceny, 
and  the  trial  judge,  who  allowed  the  conviction,  reserved  the 
point  for  the  o[)inion  of  the  judges,  ten  of  whom  uiot  and 
agreed  in  sustaining  the  conviction,  because,  at  the  time  of 
taking,  the  owner  only  parted  with  the  possession  of  the 
money.  As  tlie  opinions  are  not  reported,  it  can  only  be 
inferred  that  the  judges  thought  there  was  no  lona  Jide  wager 
which  made  the  stakeholder  anything  more  than  the  tem- 
porary bailee,  and  therefore  the  transfer  and  acceptance  by 
the  apparent  winner  were  unauthorized,  and  operated  as  a  fe- 
lonious taking.  The  case  is  substantially  like  this,  except  tliat 
Brown  made  no  bet,  but  handed  his  money  to  Shaw  on  the  be- 
lief that  there  was  a  real  bet  between  him  and  Jones.  I'rowii 
himself  deserves  no  special  favor  for  undertaking  to  facilitate 
Shaw's  knavery.  But  this  does  not  help  respondents,  whose 
methods  consisted  in  tem])ting  weak  fools  into  conliiling  in 
their  superior  cunning.  Their  offense  is  the  same  as  if  Brown 
had  been  altogether  virtuous.  They  used  just  so  much  trickery 
as  was  necessary  to  get  his  money  on  a  sham  bet,  and  that 
was  enough,  as  we  think,  to  bring  them  within  the  law. 

The  judgment  must  be  affirmed. 


(The  other  justices  concurred.) 
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State  v.  Hauda. 

(28  W.  Va.,  499.) 

Larceny:   Property  obtained  by  false   token,  etc,  —  Indictment  —  Cer- 
tainty— Verbal  or  grammatical  inaccuracies  not  fatal. 

1.  iNDicTJiENT  — Grammatical  ok  verbal  inaccuracies  not  fatal.— 

Nt'itlier  verbal  nor  gniiuinatical  inaccuracies  nor  the  luisspeiling  of 
words  in  an  indictment  are  fatal  to  it,  where  they  do  not  allect  the 
sense,  and  where,  from  the  whole  context,  the  words  as  well  as  the 
meaning;  can  be  determined  with  certainty  by  a  jwrson  of  ordinary 
inti'IllKt'nce, 

2.  Guilty  knowlkdoe  —  False  token,  etc.— Upon  an  indictment  for 

simi)lo  larceny  the  state  may  ctmvict  by  pi-oving  either  that  the  sub- 
ject of  the  larceny  was  received  with  a  knowledge  that  it  was  stolon, 
or  that  it  wiis  obtained  by  a  false  token  or  false  pretense. 

3.  Election. —  Where  an  indictment  consists  of  two  counts,  each  of  which 

is  suflicient  as  an  indictment  for  simple  larceny,  the  defendant  cannot 
rcciuire  the  state  to  elect  anil  try  him  on  one  count  only,  unless  it  ap- 
pears that  the  counts  charge  separate  and  distinct  offenses. 

4.  Polling  jury. —  In  a  case  tried  on  such  an  indictment,  after  the  jury 

had  returned  a  general  verdict  of  guilty,  the  court,  upon  being  asked 
by  the  defendant  to  have  the  jury  polled  as  to  whether  the  verdict  aji- 
plied  to  both  counts,  stated  to  the  jury:  •'  I  suppose  you  meant  to  find 
the  prisoner  guilty  on  both  counts,"  and  then  directed  the  poll  to  be 
taken.  Held:  This  was  not  error  which  could  have  prejudiced  the 
defendant  iu  this  parlicuhu*  caac,  and  is  no  ground  for  reversmg  the 
judgment, 

J.  M.  IfamUton,  for  plaintiff  in  error. 

Alfred  Caldwell,  attorney-ociierul,  for  the  state. 

Snydek,  Jodob.  J.  F.  Ilalida  was  indicted  in  the  circuit 
court  of  Calhoun  county  on  October  17, 1885;  he  was  tried  by 
jury,  found  guilty,  and  on  February  22, 188(5,  sentenced  by  the 
court  to  confinement  in  the  penitentiary  for  two  years.  There 
was  no  demurrer  to  the  indictment,  but  during  the  trial  the 
accused  took  four  bills  of  exceptions,  and  after  the  jury  re- 
turned their  verdict  he  moved  the  court  in  arrest  of  judgment 
and  for  a  new  trial,  which  motions  were  overruled  and  excep- 
tions taken  thereto. 

The  indictment,  as  ])rinted  in  the  transcri[)t  before  us,  con- 
tains many  grammatical  errors,  a  number  of  words  incorrectly 
spelled,  some  of  which  are  simply  letters  joined  together  and 
not  words,  and  apart  from  the  context  could  not  be  under- 
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stood.  We  have,  however,  had  the  original  indictment  brouo'lit 
before  us,  and  from  an  inspection  of  it  I  think  there  isnodilfi. 
culty  in  determining  the  words  used  in  it.  The  ciiii'oni-apliv 
is  certainly  very  bad  and  the  spelling  of  some  of  tlio  wonis 
equally  bad,  liut  taking  the  whole  context  together,  I  lind  no 
difficulty  in  ascertaining  the  words  used  as  well  as  tlio  full 
meaning  of  every  sentence.  In  transcribing  and  i)rinting  the 
transcript  the  misspelling  has  been  greatly  emplmsi/.od,  and  in 
some  instances  exaggerated  and  perverted,  by  converting  hadh- 
written  words  into  letters  which  do  not  make  woi'ds.  For  in- 
stance, the  word  written  ''seventy-five''  is  printed  "simty- 
live,"  and  the  word  "dignity,"  which  is  written  wiihout 
crossing  the  "t,"  is  ])rinted  "dignily."  It  is  not  diilicult  for  a 
person  of  common  or  ordinary  intelligence  to  I'ead  and  under- 
stand the  words  and  meaning  of  this  indictment.  Legiide  or 
plain  writing  is  an  accomplishment  not  often  possessed  liy  even 
good  lawyers;  and  if  courts  should  make  legibility  and  accu- 
rate chirography  re(|uisites  of  valid  indictments,  prisoners 
Avould  more  often  escape  for  want  of  these  recpiisites  tiuin  by 
reason  of  their  innocence.  Tlie  law  is  well  settled  tliat  verbal 
or  grammatical  inaccuracies,  which  do  not  affect  tlie  sense,  aro 
not  fatal.  ]More  misspelling  is  not  fatal.  AV'^iiart.  Cr.  Tlead. 
&  Pr.,  sec.  273;  S/iui/  o.Peoplv,  "I'JL  N.  Y.,  317;  State  v.  (''ilmorr, 
9  W.  Ya.,  G41;  State  i\  Ilchje,  0  Ind.,  333.  If  the  sense  l)e 
clear,  nice  exceptions  ought  not  to  lx>  regarded.  And  oven 
when  the  sense  or  the  word  may  be  ambiguous,  tbis  will 
not  be  fatal,  if  it  is  sufficiently  shown  by  tlie  context  in  wiiat 
sense  the  phrase  or  word  was  intended  to  be  used.  Khyj  i\ 
-SVi've/^*-,  5  East,  241,  2G0;  2  Hale's  W  C,  1U3;  Slate  cJuUanU, 
19  Mo.,  G74. 

The  indictment  here  contains  two  counts.  The  Ih'st  count. 
leaving  out  the  misspelling  and  interpreting  the  hmguago  used 
as  the  context  plainly  shows  was  the  intention, and  as  it  would 
be  clearly  understood  by  any  one  reading  it,  is  in  efFect  as  fol- 
lows: That  F.  J.  Ilalida,  knowingl}'  intending  feloniously  to 

defraud  one  R.  AV.  llall  of  his  property,  on  the day  of 

August,  1885,  in  the  county  aforesaid,  feloniously  did  know- 
ingly, falsely  |)retend  to  him,  the  siiid  Hall,  that  he,  the  said 
Halida,  was  then  and  there  the  owner  of  a  certain  two-year-old 
colt,  and  that  he  would  like  to  trade  Siiid  cult  to  siiid  Hall  for 
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a  dun  nuilc,  then  tand  there  being  the  property  of  said  Hiill 
and  of  the  value  of  !?T5,  by  means  of  which  said  false  protensf> 
the  siiid  llalida  did  then  and  thei'e  feloniously  obtain  from 
said  Ihill  '^!i'<l  mule  in  even  exchange  for  said  colt,  with  intent 
to  defraud  said  Ifall;  whereas,  in  truth,  the  said  colt  did  not 
thenuiid  tiiero  belong  to  said  llalida,  and  he  had  no  authority 
or  privilege  to  use,  trade  or  sell  said  colt;  and  whereas,  in 
truth,  tlic  said  colt  so  traded  and  given  in  exchange  to  said 
Hall  for  siiid  mule  was  a  stolen  animal  then  and  there  and 
then  ill  tlie  possession  of  said  llalida,  and  not  his  property,  he 
having  no  right  or  interest  therein,  and  knowing  the  same  to 
be  stolen;  and  so  the  jurors,  etc.,  concluding  as  an  indictment 
for  the  larceny  of  said  mule  of  the  value  of  i?75. 

The  second  count  is  in  the  proper  form  of  an  indictment  for 
the  simple  larceny  of  a  dun  mule  of  the  value  of  ^^75,  the 
property  of  K.  W.  JIall,  the  word  seventy  live  being  printed 
sunty-fit'c  and  written  in  the  original  seventy-five. 

Before  the  defendant  pleaded,  he  moved  the  court  to  require 
the  prosjouting  attorney  to  try  him  on  but  one  count  of  the 
indictiiieiit  and  elect  upon  Avhich  he  would  try  him.  This  mo- 
tion was  overruled  and  the  defendant  excepted.  The  first  bill 
of  exceptions  is  to  the  refusal  of  the  court  to  require  the  pros- 
ecuting attorney  to  make  such  election  after  the  evidence-in- 
chief  for  the  state  had  been  heard  and  before  any  evidence 
had  been  offered  on  b(>half  of  the  defendant.  Xone  of  the 
evidence  heard  on  the  trial  of  this  case  is  certified  in  the  rec- 
ord, and  it  does  not  appear  from  the  face  of  the  indictment 
tliat  the  offense  charged  in  one  count  was  not  the  same  offense 
charged  in  a  different  form  in  the  other  count.  AVe  must,  there- 
fore, according  to  the  rule  announced  by  this  court  in  State  v. 
Smldi,  24r  W.  Va..  Sl+,  regard  the  rulings  of  the  circuit  court 
as  being  correctly  made  in  the  exercise  of  its  discretion  from 
the  facts  before  it.  If  there  was  any  error  in  said  rulings,  the 
defendant,  on  whom  the  burden  rests  to  show  it,  has  failed  to 
make  it  appear  by  the  record,  and  therefore  we  cannot  review 
the  matter. 

The  second  bill  of  exceptions  is  to  the  refusal  of  the  court 
to  instruct  the  jury  to  disregard  the  first  count  in  the  indict- 
ment, on  the  ground  that  the  same  is  faulty,  because  in  aver- 
ring the  false  pretense  the  word  "  designedly  "  is  not  used,  the 
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right  of  tho  ilcfondunt  to  trade  the  colt  is  not  sullluiontly  no;?- 
atived,  and  tho  scienter  is  not  sulliciontly  allej-ud.  Tlio  sulH- 
ciency  of  this  count  will  bo  horoaftor  considered. 

The  third  bill  of  exceptions  is  to  the  refusal  of  tho  court  to 
instruct  tho  jury  to  disregai'd  tho  second  count  in  llKiimJict- 
nient.  Tlie  ol)jections  made  to  this  count  are  fouiulcil  on  tluj 
misspelling  of  the  words  "seventy-live"'  and  "dignity,"  which 
Ave  have  already  sulRciently  considered. 

After  tlu!  jury  had  returned  their  verdict  the  (Icfciuiant 
moved  tho  court  to  set  the  sanie  asule,  and  also  t(»  arri'sltho 
judgment,  because  of  the  insulllciency  of  the  itidictiiiont. 
These  motions  were  eacli  overruled,  and  the  d(!l'('n(i;int  ex- 
cepted. The  only  grounds  on  which  the  indiclnuMit  is  cliiimed 
to  be  insulHcient  are  those  stated  in  the  second  bill  ol'  cxtrp- 
tions  and  relate  to  the  lirst  count. 

Tho  indictment  is  founded  on  the  statute,  whicli  dcolares: 
"If  a  j)ersoii  obtain  by  false  pretense  or  token  from  any  per- 
son, with  intent  to  defraud,  money  or  otlier  ]»r«jp('i'ty,  wiiich 
may  be  the  subject  of  larceny,  he  shall  be  guilty  o(  tho  lar- 
cen}'  thereof."     Sec.  2;},  ch.  145,  Code. 

This  statute  has  been  considered  by  the  supremo  court  of 
Virginia  in  a  number  of  cases,  and  it  has  been  tliero  iiolil  to 
be  the  settled  law,  "tliat,  upon  an  indictment  simply  charging 
larceny,  the  commonwealth  may  show  either  that  tlio  subject 
of  larceny  was  received  with  a  knowledge  that  it  was  stolen, 
or  t/uct  it  was  obtained  hy  a  false  toloi  or  fal)<('  /intense" 
AnaWs  Case,  24  Graft.,  5G3,  5GG;  LeftoltcKs  Case,  20  id.,  716; 
Dowdifs  Case,  9  id.,  720. 

Both  counts  in  the  indictment  here  are  good  as  counts  for 
simple  larceny.  State  v.  lieece,  27  \V.  Va.,  375.  It  is  there- 
fore not  important  whether  or  not  the  first  count  is  also  good 
as  an  indictment  for  obtaining  tho  mule  under  false  jjiotoiises, 
because  under  the  decisions  above  cited  all  the  evidtMu-o  which 
could  be  introduced  to  sustain  an  indictment  for  obtaining  the 
mule  by  false  pretenses  can  also  be  introduced  in  sup])()rt  of 
an  indictment  for  simple  larceny,  tho  legal  offense  as  well  as 
the  punishment  in  both  cases  being  precisely  the  same.  Dults 
Case,  25  Graft.,  905;  Fays  Case,  28  id.,  912. 

But  it  seems  to  me  that  tho  lirst  count  is  also  sudiciont  as  an 
indictment  for  obtaining  the  mule  by  false  pretense.    That  it 
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is  such,  I  think  is  fully  shown  by  the  decision  of  this  court  in 
State  V.  Jlut'itf,  1 1  VV.  Va.,  54,  The  inilictinont  in  that  case,  in 
respect  to  cliin'gin<^-  the  «)ll"enso,  is  substantially  the  same  as  it 
is  iieiv.  It  is  true,  here  the  word  '•d(!si«^nedly  "  is  not  used, 
biittlio  word  "  kn'uvinyly,"  which  is  useil,  taken  in  eonnection 
with  tiio  word  "falsely"  by  which  it  is  immediately  followed, 
is  sullicioiitly  comj)r('iiensivo  to  fullill  the  reijuiremeiits  of  the 
law,  without  usiii;^  also  the  word  "designedly."  The  pretense 
could  not  1m!  knowing'ly  false  without  at  the  same  time  being 
designedly  false.  The  nc'wutci'  or  knowledge  is  the  essential 
element  by  which  the  act  of  pretense  is  to  be  judged  and  char- 
acterized, in  Commonwealth  v.  IfiMart,  12  Mete.  (Mass.),  446, 
the  charge  was  that  "  the  defendant  designedly  and  unlaw- 
fully did  falsely  pretend,"  etc.,  omitting  the  word  "know- 
in<rlv;"  and  tiie  indictment  was  nevertheless  sustained.  The 
word  "knowingly,"  I  think,  is  at  least  the  e<|uivalent  of  the 
words  "  designedly  and  uidawfuUy,"  and  therefore,  the  latter 
being  sulUcient  without  the  former,  the  former  must  be  suffi- 
cient without  the  latter.  I  see  nothing  in  the  objection  that 
this  count  does  not  sufficiently  negative  the  right  to  trade  the 
colt.  It  is  alleged  that  the  colt  was  stolen  property  and  the 
defendant  knew  it,  and,  in  addition  to  this,  it  is  charged  that 
the  colt  was  not  the  property  of  the  defendant  "'  and  he  then 
and  there  having  no  authority  or  privilege  to  use,  traile,  barter 
or  sell"  it.  This  latter  is  not  in  the  form  of  a  direct  charge, 
and  therefore  might  not,  of  itself,  be  sufficient;  but  following 
as  it  does  the  direct  charge  that  the  colt  was  stolen  property 
and  the  defendant  knew  this  fact,  it  might  be  treated  as  sur- 
plusage without  alfecting  the  validity  of  the  indictment.  The 
law  would  |)resume  that  a  person  having  in  his  possession 
property  which  he  knew  to  be  stolen  property  had  no  author- 
■  ity  to  trade  or  sell  it.  Eut  be  this  as  it  may,  the  indictment 
being  good,  as  wo  have  seen,  for  the  offense  of  simide  larceny, 
the  court  did  not  err  in  refusing  to  arrest  the  judgment,  nor 
in  overruling  the  motion  for  a  new  trial  because  of  the  insuffi- 
ciency of  the  indictment. 

The  only  other  exception  is  that  contained  in  the  fourth  bill 
of  exceptions,  whei'ein  it  is  stated,  after  the  jury  had  returned 
into  court  with  their  verdict  and  the  same  had  been  read  by 
the  clerk,  the  defendant's  counsel  moved  the  court  to  interro- 
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gate  the  jury  whether  or  not  they  meant  to  find  tlic  prisoner 
guilty  on  both  counts  of  the  indictment,  and  before  doiii"  so 
the  court  said :  "  I  suppose,  gentlemen  of  the  jury,  you  meant 
to  find  the  prisoner  guilty  on  both  counts,"  and  tliLMi  directed 
tlie  poll  to  bo  taken,  and  in  taking  the  same  one  of  the  jiiroi's 
responded,  "as  I  understand  it  we  had  no  jurisdiction  of  the 
second  count,"'  and  the  court  replied  that  they  had ;  tlio  said 
juror  then  said  the  verdict  was  his  on  both  counts.  To  these 
remarks  of  the  court  the  defendant  excepted. 

I  cannot  sec  how  those  remarks  could  have  pi'ojudicccl  the 
defendant.  The  circuit  court  had  held  both  counts  of  the  in- 
dictment good  and  refused  to  require  the  state  to  vU'cX  or  try 
the  defendant  on  but  one  of  the  counts.  This  court  has  af- 
firmed these  rulings  of  thiit  court;  the  defendant  was  tliore- 
fore  tried  on  both  counts.  The  voi'dict  was  a  general  one  and 
had  been  returned  and  read  before  any  renuirk  was  made.  The 
court  and  not  the  jury  finds  the  priuishment.  So  that,  it  seems 
to  me,  the  jury  having  found  and  delivered  their  verdict  with- 
out any  expression  from  the  court,  it  couhl  nuike  no  dilFerence 
whatever  to  the  defendant  whether  he  was  found  guilty  on  one 
or  both  counts,  there  being  no  claim  that  both  counts  wore  not 
for  the  same  otfense.  The  first  remark  of  the  court,  tlicrefore. 
while  it  might  he  improper  in  some  cases  and  ouglit  not  to 
have  been  made  even  in  this,  still  as  we  can  see  from  tlie  rec- 
ord in  this  case  that  it  could  not  have  prejudiced  tiic  defend- 
ant, it  affords  no  ground  for  disturbing  the  verdict.  Tlio  sec- 
ond remark  of  the  court  to  the  jury  was  not  objectionable.  It 
Avas  simply  a  statement  of  the  law  which  it  iiad  b('f(»re  de- 
clared wiien  it  overruled  the  defeiKhmfs  motion  to  r(M|uirethe 
state  to  try  the  case  on  one  count  of  the  indictment  only.  As 
a  matter  of  law  the  defendant  was  tried  on  both  counts  and 
the  court  had  the  right  to  so  tell  the  jury. 

Upon  the  whole  record,  I  see  no  error  to  the  i)rojudiee  of 
the  defendant  and  the  judgment  must  therefore  be  alliruicd. 

Aj/if/naL 
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People  v.  Laxoe. 

(56  Mich.,  549.) 

LAncENY :  Procedure  —  Indictment  —  Joint  offense. 

Parties  jointly  iiiiplicateJ  in  a  larceny  may  be  indicted  or  informed  against 
separately. 

Error  to  tlie  Superior  Court  of  Grand  Rapids. 

3[ose!i  Td'jgcrt,  attorney-general,  for  the  people. 
Emil  J)(ipper^  for  appellant. 

Camit.];!,!,,  J.  Ilespondent  was  convicted  of  larceny.  Th3 
questions  raised  by  the  defense  here,  so  far  as  there  is  anything 
in  tlic  record  to  present  them,  all  ^o  to  the  jiropriety  of  in- 
dicting or  ini'orniing-  se[)arately  against  two  persons  who  are 
impliciitod  in  the  same  transact it^n.  One  Helena  Lange  was 
so  informed  against  separately,  and  this  defendant  insisted 
there  should  liave  been  a  joint  prosecution.  Xo  authority  is 
presented  wliich  ap[)cars  to  favor  any  such  notion,  and  such 
was  never  tlic  common-law  rule  except  as  to  some  offenses 
whicii  cannot  ije  committed  by  single  persons  at  all.  In  most 
cases  tliore  is  no  ditliculty  in  convicting  one  or  more  of  persons 
ciiarged  jointly  and  ac(]uitting  others,  and  there  is  no  legal  ob- 
jection to  trying  each  oifemler  separately  by  leave  granted,  and 
possibly  without.  No  one  can  be  convicted  without  ])roof  of 
iniliviJual  guilt,  and  it  must  be  ])resunied  that  was  shown  here. 

The  conviction  must  be  aflirmed,  and  the  court  below  ad- 
vised to  sentence. 

(The  other  justices  concurred.) 


H  .'        ,    ,•    i 
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PEori.E  V.  Lunr. 

(50  Mich.,  551.) 
Criminal  law:  Jury  trial —  Kalamazoo  recorder's  court. 

A  party  tried  for  a  criininal  olfense  in  the  recorder's  court  of  Kalamazoo  is 
entitled  to  a  jury  of  twelve  men,  and  a  conviction  by  a  jury  of  six 
men  will  be  quashed. 
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Error  to  Kalamazoo. 

Moses  Taggart,  attorney-general,  for  the  people. 
Win.  A.  lAiby,  for  respondent  and  appellant. 

CooLEv,  C  J.  The  respondent  was  convicted  in  the  record- 
ers court  of  Kalamazoo  of  a  criminal  assault  and  battery,  on 
a  trial  b^^  a  jury  of  six.  Tie  demanded  a  jury  of  twelve. 
Twelve  is  the  constitutional  number  of  jurors  in  tliis  state. 
Hill  V.  People^  10  ?uich.,  351.  The  constitution  makes  an  ex 
ception  tor  courts  not  of  record  (art.  6,  §  28) ;  but  by  the  stat- 
ute creating  the  recorder's  court  of  Kalamazoo,  it  is  expressly 
declared  to  be  a  court  of  record.  Local  Acts,  1883  [No. 
337],  pp.  077,  094.  It  does  not,  therefore,  come  within  the  ex- 
ception. 

The  conviction  must  be  quashed. 

(The  other  justices  concurred.) 


SWALLEY    ET   AL.    V.    ThE   PeoPLB. 
(116  III.,  247.) 
Limitations:  Rxile.  as  to  statute  of,  wlicnanolle  prosequi  is  entered. 

1.  BcRQLAKY  —  Statute  op  limitations  —  Time  of  former  proceedinqs 

NOT  COUNTED.— By  section  315  (R.  S.  1874,  ch.  .38)  of  the  Criminal 
Code,  indictments  for  burglary  are  barred  after  three  years ;  but  by 
section  318  of  the  same  chapter  the  time  during  wlucli  any  fornier  pro- 
ceedings were  pending  for  the  same  offense,  and  wliidi  luivo  been 
quashed,  reversed  on  error,  or  set  aside,  is  not  counted  in  detcrnnin- 
ing  such  three  years.  It  is  held  that  the  words  "  set  aside  "  are  Lroad 
enough  to  include  an  indictment  terminated  by  the  entry  of  a  nolle 
prosequi. 

2.  Identity  op  the  offense.— The  identity  of  the  offense  for  which  tlif 

former  proceedings  were  pending  may  be  shown  by  other  evidence 
than  by  a  comparison  of  the  indictments  themselves 

Writ  of  error  to  the  Circuit  Court  of  Sangamon  County; 
the  Hon.  Wm.  L.  Gross,  judge,  presiding. 

Murray  <&  Mitchell  and  0.  W.  Murray^  for  plaintiffs  in  error. 
Oeo.  Hunt,  attorney-general,  for  the  people. 
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Shelpon,  J.    In  this  case  John  Swallej;   and  Daniel  Over- 
street  were  convicted  of  the  crime  of  burglary.    The  only 
question  which  is  presented  is  upon  the  statute  of  limitation  of 
three  years.     The  ci-ime  was  committed  in  the  month  of  Au- 
gust, ISSl.    The  indictment  was  found  at  the  February  term  of 
court,  1885,  and  charged  that  John  Swalley  and  Daniel  Over- 
street,  on  the  2d  da}"-  of  February,  1885,  at  the  county  of 
Sangamon,  in  this  state,  a  certain  building,  the  same  being  a 
certain  ollice  of  John  Morris,  Patrick  Harris,  and  Hannah  E. 
Hutton,  partners  as  ^Morris,  Harris  &  Co.,  did  burglariously 
break  and  cuter,  etc.     To  avoid  the  bar  of  the  statute  of  limit- 
ations tho  people  introduced  in  evidence  an  indictment  found 
at  the  May  term,  1881,  of  the  court,  which  charged  that  John 
Swalley,  Daniel  Overstreet,  James  Arnold  and  Richard  Mines, 
on  the  1st  day  of  May,  1881,  at  the  county  of  Sangamon,  in 
this  state,  a  certain  building,  the  same  being  a  certain  mill  of 
John  Morris,  Patrick  Harris  and  Hannah  E.  Hutton,  partners 
as  Morris,  Harris  &  Co.,  did  burglariously  break  and  enter, 
etc.    At  the  October  term  of  the  court,  1884,  the  state's  attor- 
ney entered  a  nolle  prosequi  to  that  indictment,  and  the  court 
ordered  that  the  defendants  therein  be  discharged,  which  was 
done  on  December  20,  1884.     And  the  people  made  proof  by 
the  testimony  of  witnesses  that  the  offenses  charged  in  the 
two  indictments  were  one  and  the  same  offense.     This  proof 
was  made  against  the  objection  of  the  defendants  that  the  ques- 
tion of  the  identity  of  the  offense  charged  in  the  two  indict- 
ments  could  only  be  determined  by  an  inspection  and  compari- 
son of  the  indictment  without  the  aid  of  extraneous  circum- 
stances.   Durham  v.  The  People,  4  Scam.,  172,  is  referred  to 
by  defendants'  counsel  as  sustaining  the  objection.     This  is 
evidently  a  misapprehension  of  that  decision.     That  was  a  case 
of  demurrer  to  a  ]deaof  a  former  acquittal,  and  it  was  said  tho 
question  whether  the  indictments  were  for  the  same  offense 
must  be  determined  by  an  inspection  of  the  indictments,  as 
nothing  but  the  facts  appearing  from  the  record  were  pleaded. 
That  does  not  conflict  with  the  rule  that  the  identity  of  the  of- 
fense may  be  shown  b}'^  parol  evidence.     3  Greenl.  Ev.,  §  36 ; 
Whart.  Crim.  PI.  «fe  Pr.,  §  481. 

Section  318  (R.  S.  1874,  oh.  38)  of  the  Criminal  Code  is  as 
follows: 
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"  Wliere  an  indictment,  information  or  suit  is  quaslicil,  or  the 
proceedings  on  the  same  are  set  aside,  or  reversed  on  writ  of 
error,  the  time  during  the  pending  of  sucli  indictment,  infor- 
mation or  suit  so  quashed,  set  aside  or  reversed  shall  not  be 
reckoned  within  the  time  limited  by  this  act  so  as  to  huranv 
new  indictment,  information  or  suit  for  the  same  oU'ense." 

If  the  time  of  the  pendency  of  the  first  indictment  be  ex- 
cluded, the  three-years  limitation  had  not  run,  and  the  bar  of 
the  statute  had  not  accrued  at  the  time  of  tlie  lindinif  of  the 
second  indictment.  Whether  tlie  time  during  whicli  tiic  first 
indictment  was  pending  is  not  to  be  reckoned  depends  upon 
whether  the  proceedings  on  the  first  indictment  wore  "set 
aside  "  within  the  meaning  of  the  section  above  cited.  Tlie 
section  names  three  modes  of  disposition  of  the  indictment: 
quashing  it,  reversal  of  the  proceedings  tliereon  on  error,  and 
setting  aside  the  proceedings  on  it.  The  lirst  two  are  specific 
modes;  the  last  is  general.  To  "set  aside"  is  very  broad  in 
scope, — "to  defeat  the  effect  or  operation  of," — and  we  think 
it  may  well  be  held  to  embrace  here  every  other  mode  of  de- 
feat of  the  proceedings  on  an  indictment  than  quashing  it 
and  reversal  on  error;  and  st>  that  the  manner  of  disposal  of 
the  first  indictment  amounted  to  a  setting  aside  of  tlie  ])roceed- 
ings  under  it,  and  came  within  the  saving  clause  of  the  section. 

The  judgment  will  be  atlirnied. 


Sample  v.  Tuk  State. 

(104  Ind.,  280.) 

Malicious  trespass:  Indictment  —  Trid  —  Instructions— Ond  sfatancntu 

by  court  —  Itcvermd. 


1.  Indictment.— An  indictment  charging  tliat  tlic  dcfomlant  iliil  "unlaw- 
fully and  maliciously  injui'c  a  certain  cow,  the  property  ol'  1!,,  then 
and  there  being,  and  there  unlawl'uUy  and  maliciously  rnuning.  strik- 
ing and  beating  said  cow*  with  a  whip,  stick,"  etc.,  while  sonu'what 
confused,  is  not  ao  uncertain  that  the  supreme  court  will  reverHe  tli« 
judguient  for  failure  of  tlie  lower  court  to  sustain  a  motion  to  ijuisli 
the  indictment. 
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2.  When  value  of  propeuty  need  not  be  st.vted.—  When  it  is  averred 
that  the  ]>ropprty,  or  the  owner  thereof,  has  been  damaged  in  a  cer- 
tain amount,  the  value  of  the  property  injured  need  not  be  stated. 

8.  TiUAL— Instructions  — Ok AL  statements  by  court.— Wliere  written 
instructions  are  asked  and  «iven,  tlie  making  of  j)refatory  oral  state- 
ments by  the  court  is  not  to  be  commended  ;  but  wliere  it  appears  that 
no  harm  was  done,  there  will  be  no  reversal  on  that  account. 

From  the  Hancock  Circuit  Court. 

/.  A.  Neio  and  J.  W.  Jones,  for  appellant. 

F.  T.  Hard,  attorney-general,  and  IF.  B.  Ilord,  for  the  state. 

MiTcuKLr.,  J.  The  ai)pellant  was  prosecuted  for  maliciously 
injurin",^  property.  After  ]a3Mng  the  venue,  it  is  char;>ed  in 
the  alHdavit  tliat  on  a  date  mentioned  the  defendant  did  "un- 
lawfully anil  maliciously  injure  a  certain  milch  cow,  the  prop- 
erty of  Ira  IJevil,  then  and  there  baing,  and  there  unlawfully 
and  malic  ousl}-  running,  striking  and  beating  said  cow  with  a 
wliii),  stick  and  club,"  etc.  Tlie  appellant  insists  that  the 
gnimiiH'ii  of  the  charge  is  that  the  cow  was  "  unlawfully  and 
maliciously  running,''  etc.  "\Vo  think,  however,  that  the  fair 
import  of  the  charge  is  that  the  defendant  injured  the  cow  by 
then  and  there  unlawfully'  and  maliciously  running,  striking 
ami  boating  "w'/V  rwu","  etc.  While  there  is  some  confusion 
in  the  language  employed  in  describing  the  ))articular  manner 
in  which  the  injury  was  inflicted,  it  is  certain  that  it  is  sufR- 
ciently  charged  that  the  defendant  did  unlawfully  and  mali- 
ciously injure  a  certain  milch  cow,  the  property  of  the  prose- 
cuting witness,  and  that  the  injury  was  inllicted  by  striking  and 
boating  the  cow  in  tlie  manner  described.  Under  a  statute 
which  recpiires  this  court  to  disregard  mere  technical  errors, 
and  delects  which  do  not  prejudice  the  substantial  rights  of 
the  defendant,  we  should  not  feel  authorized  to  reverse  the 
ruling  of  the  court  in  refusing  to  quash  the  allidavit  for  the 
supposed  uncertainty  alluded  to.     Sec.  ISO  I,  R.  S.  18S1. 

It  is  also  made  a  ground  of  objection  that  the  value  of  the 
property  injured  is  not  stated  in  the  allidavit.  "We  think  it  is 
only  necessary  to  charge  the  amount  of  the  damage  done  to 
the  property  or  its  owner  in  consetiuence  of  the  injury  to  it. 
Slat,;  V.  Sj»id:^,  00  Ind.,  208;  /i'tate  v.  PUzer,  02  Inil.,  302.  The 
Vol.  VI  — 27 
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point  was  iiiiide  and  decided  adversely  to  the  appellant  in  tlie 
case  of  KimtiiHin  v.  State,  77  Ind.,  132. 

At  the  proper  time  counsel  for  the  appellant  requested  that 
the  court  sliould  instruct  the  jury  in  writing.  Certain  written 
instructions  were  also  presented  to  the  court,  with  tlic  request 
that  they  be  given  to  the  jury.  The  instructions  so  asivcd  by 
the  defendant  were  given,  the  court  jirefacing  the  reading  of 
them  to  the  jury  with  the  following  oral  statement:  "Gentle- 
men, defendant's  counsel  have  asked  me  to  give  the  followino' 
instructions."  This  oral  statement  was  excepted  to,  and  it  is 
now  insisted  that  the  judgment  ought  to  be  reversed  because 
the  court  made  it.  The  making  of  such  statements, —  doubt- 
less through  inadvertence, —  is  a  practice  not  to  be  com- 
mended. The  habit  was  commented  upon  and  disapproved  in 
Dodd  V.  Moore,  91  Ind.,  522.  To  what  was  there  said  nothing 
need  be  added,  except  to  say  that  in  a  doubtful  case  such  a 
suggestion  might  require  a  reversal  of  the  judgment.  As  the 
oral  statement  was  not  and  did  not  purport  to  be  any  part  of 
the  charge  of  the  court  to  the  jury,  it  did  not  violate  tlie  rule 
which  requires  the  court  to  instruct  in  writing  when  so  re- 
quested; and,  in  the  absence  of  auN'thing  to  indicate  that  the 
verdict  was  not  well  sup])orted  by  the  evidence,  or  that  the 
appellant  was  possibly  prejudiced  by  the  remark,  it  cannot  be 
made  ground  for  reversal. 

The  judgment  is  affirmed,  with  costs. 


I  i  i 


State  v.  Cantieny. 


(34  Minn.,  1.) 
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Manslaughter  :  Indictment  —  Venue  —  Resisting  arrest  —Jusiifuihk  homi- 
cide —  Instrucliou  —  Degree  of  crime —  Ordinance —  Construction  of 
ordinance  —  Pidtlic  offense  —  Evidence  —  Dying  declarations  —  Newly- 
discovered  evidence, 

1.  Indictment  —  Venue.—  Upon  the  trial  of  an  indictment  the  venue  may 

be  shown  indiroctly  and  circumstantially. 
S.  Justifiable  homicide  —  Resisting  abrest.—  In  resisting  an  attempted 
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arrest  by  a  peace  officer,  even  tlwjugh  the  arrest  be  unlawful,  the  kill- 
ing of  the  officer  by  shooting  him  is  not  justifiable,  when  there  is 
neither  danger  of  great  bodily  harm  or  other  felony  being  committed 
by  the  officer,  nor  a  reasonable  apprehension  of  such  danger  in  the 
uiiiul  of  the  person  whose  arrest  is  attempted. 
8,  MuKnr.u  trial  —  Instuuctiox  —  Degree  oi"  crime.—  Upon  the  trial  of 
an  indictment  for  nuuder,  evidence  considered  as  sustaining  a  convic- 
tion for  manslaughter  in  the  second  degree.  An  instruction  of  the 
court  to  tlie  jury  that  the  case  did  not  justify  a  conviction  for  man- 
slaugliter  in  either  the  third  or  fourth  degree  was  not  erroneous. 

4.  Okdixance,  title  of  —  Misdemeanors  and  breaches  of  the  peace.— 

A  city  ordinance  entitled  "  An  ordinance  relative  to  misdemeanors, 
breadies  of  the  peace  and  disorderly  conduct,"  imposing  the  penalty 
of  line  and  imi)risonment  for  public  intoxication,  for  making  any 
noise,  riot,  etc.,  and  prescribing  some  other  offenses,  held  not  subject 
to  the  objection  that  it  violated  a  requirement  of  the  city  charter  that 
the  subject  of  everj'  ordinance  should  be  expressed  in  its  title,  and 
that  no  ordinance  should  embrace  more  than  one  subject. 

5.  Ordinance  imposing  costs  of  prosecution.—  The  charter  only  author- 

ized tlie  penalty  of  a  fine  and  imprisonment.  The  ordinance  added 
"  costs  of  prosecution."  This  clause  of  the  ordinance  lield  void,  but 
the  remainder  of  the  ordinance  valid. 

6.  Punishment  left  to  discretion  of  court. —  An  ordinance  is  not  invalid 

by  reason  of  the  amount  of  the  line  or  period  of  imprisonment  being 
left  to  be  determined  in  each  ciise  by  the  discretion  of  the  court,  within 
a  prescribed  limit. 

7.  Ordinance  construed.— The  "noise"  which  the  ordinance  prohibited 

construed  to  mean  unreasonable  noise,  of  a  nature  to  disturb  the  com- 
munity. 

8.  Trial  — Evidence  IN  rebuttal.— Evidence  offered  by  the  state  in  re- 

buttal, which  should  liave  been  introduced  at  an  earlier  stage  of  the 
trial,  may  be  received  in  the  discretion  of  the  court. 

9.  Violation  of  city  ordinance  —  Public  offense  —  Arrest. —  The  vio- 

lation of  a  city  ordinance,  punishable  In'  fine  or  imprisonment,  is  a 
"  pul)lic  olTense  "  authorizing  the  arrest  of  the  offender  without  a  war- 
rant, by  a  peace  officer  (policeman)  in  whose  presence  the  offense  is 
committed.' 

10.  Dyixo  declaration. —  Proof  of  the  circumstances  under  which  a  dying 

deciaiation  was  made,  held  sufficient  to  warrant  the  conclusion  of  the 
court  tliat  it  was  made  under  the  conviction  of  impending  death,  and 
that  it  was  admissible  in  evidence.' 

11.  Declaration  in  writing,  when  admissible. —  Dying  declarations  iu 

writing  not  inadmissible,  although  the  facts  were  drawn  out  from  the 
deceased  and  afterwards  written  ilown  by  another  and  read  to  the  de- 
ceased, he  assenting  to  the  truth  of  the  written  statement. 
1^.  Instructions  —  Newly-discovered  evidence.—  Various  points  respect- 
ing the  charge  of  the  court,  and  relating  to  the  claim  of  newly-discov- 
ered evidence,  considered. 

'  See  note. 


420 


AMERICAN  CRIMINAL  REPORTS. 


i'  k  :! 


Appeal  by  defendant  from  an  ordor  of  the  District  Court 
of  Hennepin  County,  Koon,  J.,  presiding,  rofusiny;  a  now  trial. 

W.  J.  Ilahn,  attorney-general,  and  F.  F.  David,  for  the  state. 
Woolley  cfc  Reed,  for  appellant. 

DicKiNsox,  J.  The  defendant  was  tried  in  Hennepin  county 
upon  an  indictment  charging  him  with  the  murder  of  Robert 
Laughlin  in  the  cit}'  of  Minneapolis.  By  verdict  of  tlio  jury 
he  was  found  guilty  of  manslaughter  in  the  second  degree. 
Upon  a  case,  and  upon  affidavits  presented  as  proof  of  iiowly- 
discovered  evidence,  a  new  trial  was  sought,  but  was  rofuseil, 
and  the  defendant  appealed  to  this  court. 

It  is  claimed  that  it  was  not  proved  that  the  ofTcnso  was 
committed  in  the  county  of  Hennepin,  where  the  indictment 
was  found;  and  it  is  true  that  no  witness  testified  directly  that 
such  was  the  fact.  Yet  there  is  abundant  evidence  satisfacto- 
rily, although  somewhat  indirectly,  proving  the  venue.  Many 
witnesses,  through  the  use  of  sucli  words  as  "here,"  "hero  in 
Minneapolis,"  and  "in  this  city,'  and  otherwise,  locate  the 
commission  of  the  offense  concerning  which  they  testilied  in 
the  place  where  the  truil  was  had,  which  also  ai)poiirs  to  iiavc 
been  the  city  of  Minneapolis.  The  court  was  sitting  in  Hen- 
nepin county.  Enough  is  shown  upon  this  point  by  the  testi- 
mony of  the  witnesses  Ilein,  Pray  and  Little,  as  well  as  by 
other  evidence.  The  proof  was  sullicient,  altiiough  it  was  in- 
direct. State  V.  Grear,  21)  Minn.,  221.  It  was  shown,  and  was 
not  controverted,  that  Laughlin  was  a  police  ollicer  of  the  city 
of  Minneapolis,  and  engaged  in  the  discharge  of  his  duties  as 
such  on  the  occasion  under  consideration.  He  was  shot  Ijy  the 
defendant  upon  the  street  at  about  3  o'clock  in  the  juorninyof 
July  2(5,  ISS-t,  and  died  a  few  days  subsequently  from  the 
wound  then  received. 

The  defendant,  with  two  companions,  was  in  the  streets  of 
the  city  at  the  hour  above  named.  They  had  l)een  drinkin:^to 
some  extent,  and,  as  the  evidence  tended  to  show,  were  .some- 
what intoxicated,  noisv  and  disorderlv.  The  evidence  also 
goes  to  show  that  the  deceased  attempted  to  induce  the  three 
men  to  retire  from  the  streets;  that  they  resisted  his  ctForts 
and  tried  to  get  his  club  away  from  him;  that,  the  ollicer  sig- 
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Baling  for  assistance,  the  three  men  then  passed  along  the 
street,  kicking  anil  striking  the  street-signs  as  they  went,  then 
stoppeil  anil  began  "scuffling;"  that  the  ollicer  then  arrested 
them.  After  the  arrest,  the  defendant,  attempting  to  escape, 
ran  along  the  street,  pursued  by  the  deceased,  who  repeatedly 
called  ujion  the  defendant  to  stop;  that  during  this  pursuit, 
and  before  the  deceased  had  disciiarged  his  pistol,  although  he 
had  attcnii>tod  to  discharge  it,  the  defendant  drew  a  revolver 
from  his  p(Kdcet.  The  defendant  still  fleeing,  the  deceased  shot 
at  him,  l)ut  without  effect.  The  defendant  instantly  turned 
and  shot  the  deceased,  inflicting  a  fatal  wound. 

It  appears  from  the  evidence  that  the  defendant  knew  that 
the  deceased  was  a  police  otilcer.  It  is  claimed  that  the  ver- 
dict was  not  justified  by  the  evidence.  In  deciding  this  ques- 
tion it  is  iinmatei'ial  whether  we  regard  the  arrest  by  the  officer 
as  unauthorized  and  illegal  or  as  the  lawful  exercise  of  police 
authority.  In  either  view  of  the  case  the  evidence  justifies 
the  verdict.  One  has  no  legal  right  to  kill  another  to  prevent 
a  mere  trespass,  unaccom[)anied  by  imminent  danger  of  great 
bodily  harm  or  other  felony,  and  which  does  not  produce  a 
reasonable  ai)prehension  of  such  danger.  An  attempted  un- 
lawful arrest  may  be  resisted  by  means  not  greatly  dispropor- 
tionate to  the  injury  threatened,  but  the  killing  of  the  assailant 
is  not  justifiable  when  there  is  neither  danger  of  great  bodily 
harm  or  other  felony  being  committed,  nor  reasonable  appre- 
hension of  such  danger.  XoIch  v.  State,  2(J  Ala.,  31;  Gen.  St. 
1878,  cli.  Oi,  §  10.  And  the  rule  is  the  same  in  a  case  where 
one  having  been  unlawfully  arrested  attemj)ts  to  escape.  Jieg. 
V.  Allen,  17  Law  T.  Rep.  (N.  S.),  222.  In  such  cases  the  right 
to  kill  does  not  arise  unless,  in  the  course  of  a  lawful  and  not 
dispropoi'tionate  resistance  of  the  arrest,  the  offending  party 
so  conducts  himself  that  it  becomes  necessary,  or  apparently 
necessary,  to  kill  him  in  order  to  prevent  the  commission  of 
great  bodily  harm  or  other  felony. 

At  the  common  law  the  taking  of  life,  when  not  so  justified, 
was  at  least  manslaughter,  and  under  some  circumstances  was 
even  murder.  Coin.  v.  Carey,  12  Cush..  240;  Koscoe,  Grim. 
Ev.,  570  et  seq.;  1  IlaJe,  P.  C,  457,  45 j. 

Upon  the  question  of  justification  the  case  was  submitted  to 
the  jury  upon  instructions  which  were  substantially  in  accord- 
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ance  with  the  defendant's  request.  The  jury  were  warranted 
in  concluding  that  the  defendant  was  not  actually  or  aijpar- 
ently  subject  to  any  danger  of  great  bodily  harm,  but  only  to 
a  mere  arrest,  and  that  any  danger  to  which  he  might  bo  ex- 
posed from  the  officer  using  his  pistol  might  have  bo(Mi  avoided 
by  submitting  to  the  arrest.  It  was  the  duty  of  the  defendant 
ihus  to  submit  rather  than  to  take  the  life  of  the  olllccr.  By 
the  verdict  the  question  of  justification  was  conclusively  deter- 
mined against  the  defendant. 

The  statute  thus  defines  the  ofTenso  of  which  the  defendant 
was  convicted : 

"  The  killing  of  a  hunuin  being  by  another  in  a  heat  of  pas- 
sion, upon  sudden  provocation,  or  in  sudden  coml)at,  intention- 
ally, but  without  premeditation,  is  manslaughter  iu  the  second 
degree." 

"Whoever  unnecessarily  kills  another,  except  by  accident  or 
misfortune,  and  except  in  cases  mentioned  in  subdivision  2  of 
section  5  of  this  chapter"  (which  relates  to  justi liable  homi- 
cide), "either  while  resisting  an  attempt  by  sucli  otiior  person 
to  commit  any  felony,  or  to  do  an}-  other  unlawful  act,  or  after 
such  attempt  has  failed,  shall  be  guilty  of  manslaughter  in  the 
second  degree." 

"The  killing  of  a  human  being  by  another,  without  a  design 
to  effect  death,  but  with  a  dangerous  wea|)on,  or  in  a  cruel  and 
unusual  manner,  in  the  heat  of  passion,  upon  sudden  provoca- 
tion, or  in  sudden  combat,  is  nuinslaugliter  in  the  second  de- 
gree."    Gen.  St.  1878,  ch.  94,  §§  22,  2:3,  24. 

In  some  possible  views  of  the  case,  not  necessary  to  bo  con. 
sidered,  since  the  verdict  was  for  a  less  offense,  the  defendant 
might  have  been  found  guilty  of  one  of  the  higlioi-  degrees  of 
criminal  homicide.  In  any  possible  view  of  the  case,  and  upon 
the  undisputed  facts,  the  killing  was,  if  not  justifiable,  at  least 
manslaughter  in  the  second  degree,  as  above  defined.  If  the 
arrest  was  lawful,  and  defendant's  resistance  unlawful,  the  cor- 
rectness of  the  result  already  indicated  is  still  more  apparent. 
The  only  degrees  of  criminal  homicide  less  than  that  expressed 
in  the  verdict  are  the  third  and  fourth  degrees  of  man- 
slaughter. 

The  court,  iu  effect,  instructed  the  jury  that  this  case  could 
not  fall  within  either  of  tho.se  classes.     The  instruction  was 
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correct.  Tlie  only  part  of  the  (loluiitioii  of  the  third  (le<jree 
of  manslaughter  which  woukl  bechiimed  as  possibly  applicable 
to  the  case  is  that  which  declares  the  ofTense  to  bo  an  lacolan- 
tary  killing,  not  constituting  manslaughter  in  the  first  or  sec- 
ond degree.  By  the  defendant's  own  testimony, — and  no 
evidence  presents  the  case  in  a  light  more  favorable  to  him, — 
the  killing  of  the  officer  by  the  defendant  was  not  in  legal 
contemplation  "involuntary."  lie  admits  tl)at  he  shot  at  the 
deceased,  although,  as  ho  says,  without  taking  aim. 

By  the  terms  of  the  statute  the  case  is  excluded  from  the 
provision  under  consideration.  Manslaughter  in  the  fourth 
degree  consists:  First,  of  a  killing  with  a  weapon  not  danger- 
ous, etc. ;  which,  of  course,  has  no  reference  to  a  case  of  inten- 
tional sliooting  with  a  loaded  pistol.  Second.  "Every  other 
killing  of  a  human  being  by  the  act,  procurement  or  culpable 
negligence  of  another,  whore  such  killing  is  not  justifiable  or 
excusable,  or  is  not  declared  in  tills  chapter  murder  or  man- 
slaughter of  some  other  degree,  is  munsluugliter  in  the  fourth 
degree."    (Jen.  St.  1S7S,  ch.  04,  §§31,  32. 

Upon  the  undisputed  facts  of  this  case  the  act  of  the  defend- 
ant was  either  justifiable  or  it  was  manslaughter  in  the  second 
deirrcc,  or  a  criminal  homicide  of  a  still  hiy-her  decree.  We 
do  not  hesitate  to  declare  this  as  a  necessary  legal  conclusion. 
It  follows  that  the  statute  last  recited  is  inapplicable,  as  is  ap- 
parent from  its  terms,  and  it  was  proper  for  the  court  to  so 
instruct  the  jury.  State  v.  Rheams,  34  ^linn.,  18;  Gen.  St. 
1878,  ch.  114,  §  11. 

The  receiving  in  evidence  of  an  ordinance  of  the  city  of 
Minneapolis  is  assigned  as  error.  The  ordinance  is  entitled  "An. 
ordinance  relative  to  misdemeanors,  breaches  of  the  ])eace  and 
disorderly  conduct."  It  declares  that  any  person  who  shall 
make  "any  noise,  riot,  disturbance,  or  improper  diversion" 
shall,  ui)on  conviction,  bo  liable  to  "a  fine  not  exceeding  $100 
and  costs  of  jirosecution,  and  imprisonment  for  a  period  not 
exceeding  ninety  days,  either  or  both,  at  the  discretion  of  said 
court."  It  also  subjects  to  the  same  penalties  persons  found 
in  a  state  of  open  or  notorious  drunkenness  in  any  street  or 
public  place  in  the  city.  The  ordinance  also  contains  provis- 
ions relating  to  pei'sons  found  lying  in  wait  or  concealment 
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with  intent  to  commit  crime,  to  riot,  to  indecent  and  iintnoral 
condnct,  and  crucltv  to  animals. 

It  is  first  objected  that  the  ordinance  docs  not  confoiMu  to  a 
requirement  of  tlie  city  charter,  wliich  is  tliat  "  the  siil)jcct  of 
every  oi'dinance  shall  be  expressed  in  its  title,  and  no  (H'ditiance 
shall  eml)race  more  than  one  subject."  The  ordinance  is  not  a 
violation  of  this  requirement;  such  restrictive  provisions  have 
been  generally,  from  obvious  necessity,  construed  ni)crally, 
and  the  exercise  of  conceded  legislative  power  has  not  boon 
interfered  with,  and  the  ex|)ress  legislative  will  declaivd  o[  no 
effect  unless  it  has  been  clear  that  tlui  purposes  of  the  rt'strictive 
law  have  not  been  accomplished.  iSfafo  o.  (Jxt,  l.'J  Minn.,  315 
(341);  State  v.  C(i><s'ul>/,  22  iMinn.,  312.  The  title,  wliilo  not 
specifying  tho  acts  which,  by  the  terms  of  the  ordinaiico,  are 
made  criminal,  is  so  suggestive  of  the  nature  and  scope  of  the 
whole  enactment  that  we  deem  it  to  have  been  sullicient  to 
servo  the  purposes  of  the  charter  restriction;  that  is,  to  pro- 
claim the  general  character  of  the  ordinance,  and  to  prevent 
its  enactment  being  unadvisedly  or  fraudulently  accomplished. 
Nor  does  the  ordinance  embrace  more  than  one  subject,  as  that 
language  has  been  and  should  be  construed.  Count)/  of  Ram- 
sey V.  Ileenan,  2  Minn.,  281  (330);  Tattle  v.  Stfout,  7  Minn.,  374 
(465);  City  of  St.  Paul  v.  Colter,  12  Minn.,  10  {n)\  State  o.  Gut, 
supra  I  State  v.  Ca^idy,  supra.  The  one  pur[)ose  au'l  wlii' 
scope  of  the  ordinance  is  to  prohibit  certain  acts  der< 
peace,  good  order  and  morals,  and  to  enforce  the  tinent 

by  proper  penalties;  and  all   this   may  be   compi       iisively 
said  to  be  the  subject  u'  the  ordinance.     It  surely  Ls  not  iiecc 
sary  that  a  separate  ordinance  be  enacted  with   respect  i«i 
each  distinct  act  to  be  prohibited. 

It  is  further  objected  that  the  ordinance  is  invalid  because 
the  penalty  prescribed  adds  to  the  fine  which  may  be  imposed 
ihe  costs  of  prosecution,  which  is  not  in  terms  authorized  by 
the  charter.  Assuming,  as  we  do,  that  the  ordinance  contem- 
plates the  costs  authorized  by  its  terms  to  be  an  imposition  in 
addition  to  the  fne  which  one  convicted  may  be  recjuircd  to 
pay  as  a  penalty  or  punishment,  we  deem  it  unauthorized  by 
the  charter.  Costs  were  unknown  to  the  common  law,  and 
the  power  to  impose  costs  must  be  found  in  the  statute,  or  it 


STATE  V.  CANTIENY. 


425 


docs  not  exist,  Il^sli.  Criiii.  Pi-oc,  §  131.T;  S!t,i(f  ,\  h''iiih,A\  X. 
H.,  2;!S.  The  powor  to  punish  b}' fine  docs  nut  include  tho 
power  t(»  add  to  such  a  fine  us  Miay  bo  doeuicd  a  proper  penalty 
for  tlic  oircnso  coinniitted,  th((  costs  of  tho  prosecution  also. 
But  this  rcrulers  tho  ordinance  void  only  in  respect  to  the 
provision  as  to  costs.  Otherwise  it  is  valid,  complete,  and  en- 
fora'id)lo.  The  olTect  and  operation  of  the  remainder  of  the 
ordinance  is  not  airocted  l>y  the  taking  away  from  tho  enact- 
ment of  this  unauthorized  provision;  nor  is  there  reason  to 
suppose  that  the  action  of  the  council  in  framing  or  adopting 
the  ordinance  was  affected  in  any  way,  as  regards  tho  rcnuiin- 
(lerof  tho  enactment,  by  consi<Icrati(jns  involved  in  tho  clause 
wliicli  is  invalid.  It  is  therefore  to  be  sustained,  except  as  to 
the  words  "  and  costs  of  prosecution,"  wbich  are  unauthorized. 
Stak  V.  ludith',',  P,3  Alinn.,  00  {S.  C,  5  Atn.  Cr.  R,  581),  and 
cases  cited.  The  ordinance  was  not  invalid  because  the  amount 
of  line  or  period  of  imprisonment  was  left  to  be  determined  in 
eacli  case  by  the  discretion  of  tho  court,  tiie  extreme  limit  only 
being  prescrii)ed.  1  Dill.  ^fun.  Corp.,  g  341  (27o).  The  ordi- 
nance was  eirectual  to  prohibit  drunkenness  in  the  streets.  Wo 
think,  too,  that  It  was  a  valid  prohibition  of  the  making  of 
any  unreasonable  "  noise  "  of  a  nature  to  disturb  tho  commu- 
nity, such  as  shouting  upon  the  streets  at  night,  even  though  it 
sijoukl  so  happen  that  no  one  was,  in  fact,  aroused  from  sleep, 
ahirnicd,  or  disturbed.  It  would  alwa^'s  be  a  question  to  be 
determined  upon  trial  whether  any  particular  conduct  was  of 
such  a  character  as  to  be  within  the  prohibition. 

As  to  so  much  of  the  ordinance,  at  least,  as  is  applicable  to 
tlio  facts  in  this  case,  it  is  expressly  authorized  by  the  charter. 
The  stat'  irst  offered  the  ordinance  in  evidence  upon  rebuttal. 
It  was  within  the  discretion  of  the  court  to  receive  tho  evidence 
at  that  stage  of  the  trial.  State  v.  Sfalcij,  14  ]\rinn.,  75  (105). 
The  tendency  of  this  evidence  was  to  show  that  the  officer  had 
authori  to  arrest  the  defendant,  and  hence  that  the  defendant 
had  no  right  to  resist  the  arrest. 

But  it  is  claimed  that,  admitting  the  ordinance  to  be  valid, 
and  that  the  defendant  was  engaged  in  violating  it  in  the  pres- 
ence of  the  officer,  the  officer  had  no  right  to  arrest  without  a 
warrant,  because,  as  is  said,  tho  breach  of  the  ordinance  did 
not  constitute  a  imblic  offense.    We  hold  the  contrary.     The 
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charter  expressly  confers  upon  the  police  officers  of  the  city  in 
juldition  to  other  powers,  the  jiowers  of  constables  at  common 
law  and  by  the  laws  of  the  state.  The  statute  of  the  state  au- 
thorizes any  peace  officer  to  arrest,  without  warrant,  for  a 
"public  offense  committed  or  attempted  in  his  presence"  (Gen. 
St.  1ST8,  ch.  105,  §  11),  although  the  offense  does  not  iunoimt 
to  a  broacii  of  the  peace.  W((/if  v.  Walton,  30  Minn.,  fM,  The 
term  "  offense "  hero  used  is  defined  to  be  "  a  brcacli  of  the 
laws  established  for  the  protection  of  the  public,  as  (lis. 
tinguished  from  an  infringement  of  mere  private  riglits,--a 
punishable  violation  of  law."  Abb.  Law  Diet.  "Tiio  (loin* 
of  that  which  a  penal  law  forbids  to  be  done,  or  omittin^f  to  do 
what  it  commands."  Eouv.  Law  Diet.  The  term  "  public 
offense"  means  no  more.  The  word  "public"  was  not  in- 
tended to  express  the  idea  of  a  distinction  between  offenses 
made  such  by  common  law  or  by  general  statute,  and  those 
defined  by  a  law  having  but  a  limited  territorial  oporation. 
Wo  think  the  term  "  public  offense,"  as  here  employed,  iuis  the 
signification  which  would  ordinarily  be  put  upon  such  terms, 
iind  bears  no  peculiar  meaning.  It  includes  all  such  violations 
of  municipal  ordinances  as  are  punishable  by  fine  or  imprison- 
ment. The  right  to  arrest  without  warrant  for  infractions  of 
such  ordinances  was  assumed  in  Wfi/d  v.  Widton,  snimt^^X- 
though  it  was  not  questioned  in  the  points  presented  for  discus- 
sion. The  right  is  sustained  in  Scirrh'  r.  i>Vr/v'.v,  47  Ind.,  289; 
Shite  V.  Fiwnian,  80  N.  C,  OS.S;  Mitchell  v.  Lemon, :{+  Md.,'176; 
Roddy  V.  F'lnneijan,  43  !Md.,  4l>(>.  The  charge  of  the  coni't  upon 
this  i)oint  was  not  erroneous,  nor  was  it  for  any  reiison  preju- 
dicial to  the  rights  of  the  defendant. 

It  is  assigned  as  error  that  the  dying  declaration  of  I.tuii^iilin 
was  received  in  evidence.  It  was  made  in  the  morninjf,  two 
days  after  the  wound  was  received.  Lauglilin  died  in  the 
evening  of  the  same  day.  It  ajipeared  that  a  pi'icst  of  the 
Roman  Catholic  church  had  .administered  to  Lauglilin  tlio  last 
rites  of  that  church,  prescribed  for  dying  persons,  in  wliich 
Laughlin  had  intelligently  participated,  as  only  one  familiar 
with  the  rites  of  the  church  could  do.  At  some  time  before 
the  declaration  was  made,  Laughlin,  upon  being  asked  wlietlier 
he  felt  as  though  he  was  going  to  die,  replied  that  he  did; 
and  said  that  he  did  not  think  that  he  would  live  to  see  the  trial. 
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And  shortly  after  the  declaration  in  question  he  said  that  it  was 
hard  to  die.  The  wound  was  of  a  nature  to  naturally  cause  in 
the  mind  of  any  person  grave  apprehensions  that  it  might  be 
fatal.  It  was  for  the  court  to  consider,  from  the  evidence, 
whether  the  declaration  was  made  under  circumstances  render- 
!!!<»■  it  admissible,  and  to  determine  whether  it  should  go  to  the 
jury  as  evidence.  1  Phil.  Ev.,  290-298;  Steph.  Dig.  Ev.,  ch.  4, 
art.  2C;  Whart.  on  Ilom.,  708. 

The  facts  and  circumstances  to  which  we  have  referred* seem 
to  us  to  have  been  sulficient  to  warrant  the  conclusion  of  the 
court  that  the  declaration  was  made  under  a  conviction  of  im- 
pending' death,  and  without  hope  of  recovery.  It  was  there- 
fore pni[)ei'ly  allowed  to  go  to  the  jury.  Com.,  v.  Cam'ij,  11 
Ciish.,  417;  Murphij  v.  P<?opli\  37  111.,  447;  People  v.  Sanchez, 
2iCal.,  17;  Smith'' h  Case,  Lew.  Cr.  Cas.,  81;  Whart.  on  Ilom., 
I^^etscq.  The  declaration  thus  presented  was  in  a  writing 
which  was  made  by  one  Carrigan.  in  the  presence  of  Laughlin 
and  of  one  Kennedy.  The  facts  of  the  case  were  drawn  out 
from  Laughlin  by  Carrigan,  who  then  put  the  same  in  the 
writing.  Some  facts  were  suggested  by  Kenned}',  to  which 
Laugidin  assented.  The  writing  was  then  read  to  Laughlin, 
who  assented  to  its  correctness  by  a  signature,  and  by  respond- 
ing "Yes,"  in  answer  to  a  question  as  to  whether  he  swore  to 
it.  Tlio  manner  in  which  the  instrument  was  made  was  not 
such  as  to  render  it  inadmissible  as  the  declaration  of  the  de- 
ceased. Whart.  Crim.  Ev.,  ^  300;  Com.  ii.  Casey,  supra j  3lur- 
pliy  V.  People,  supra ,   People  v.  Sanchez  sapra. 

A  preliminary  statement  in  the  wr  Jng  as  to  the  present 
condition  of  the  declarant,  not  read  to  him,  nor  made  by 
him,  formed  no  part  of  the  declaration,  and  was  properly 
cxchided. 

The  point  cannot  be  sustained  that  the  court,  in  its  instruc- 
tions as  to  wliat  would  justify  the  homicide,  omitted  the  ele- 
ment of  danger,  reasonahly  ajypeariny  to  the  defendant  to  exist, 
although  not  actually  existing.  The  charge,  as  given,  was  not 
subject  to  such  objection. 

The  sixteenth  recpiest,  refused  by  the  court,  was  inapi)licable 
to  the  uncontroverted  facts  of  the  case.  The  killing  was  not 
"without  excessive  force."  The  resistance  of  a  mere  arrest, 
although  unhiwful;  by  shooting  the  wrong-doer  and  taking  his 
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life,  is  "  excessive.'"     The  law  upon  this  subject  was  fully  given 
to  the  jury  in  other  parts  of  tiie  charge. 

The  seventeenth  request,  refused,  involved  the  proposition 
which  the  court  was  requested  to  present  to  the  jury,  that  an 
arrest  of  the  defendant,  "  merely  because  he  was  noisy  on  the 
street,  late  at  night,"  was  unlawful.  As  we  have  already  said, 
unreasonable  noise,  of  a  nature  to  distu?"b  the  conununity,  was 
a  penal  otfense  under  the  ordinance,  and  a  just  cause  fur  arrest. 
The  court  could  not,  without  qualification,  present  this  propo- 
sition as  a  statement  of  law. 

The  fourteenth  request  was  fully  and  more  satisfactorily  pre- 
sented to  the  jury  in  response  to  the  eleventh  request,  and  in 
other  parts  of  the  charge. 

The  refusal  of  the  eighteenth  recjuest  is  claimed  to  have 
prejudiced  the  defendant,  because  the  principle  involved alTected 
the  grade  of  crime  of  which  the  defendant  might  bo  decuiod 
guilty.  Granting  this  to  be  so,  it  furnishes  no  reasun  for  a  now- 
trial  in  this  case;  because,  as  has  beiMi  already  (hndared,  the 
conviction  was  for  the  lowest  degree  of  criminal  Iioinicide 
legally  possible,  upon  the  undisputed  facts. 

The  court  properly  omitted  the  words  "  common  or  statute,"' 
in  presenting  the  defendant's  twenty-first  request  to  the  jury. 
The  substance  of  the  request  was  that  the  offenses  for  wliich 
an  arrest  might  be  made  without  a  warrant  embraced  "only 
acts  or  omissions  prohibited  by  j)ositive  law,  conmiou  or  stat- 
ute." This  would  naturally  be  understood  by  the  jury  as  ex- 
cluding munici|)al  ordinances.  AVe  have  already  declared  that 
arrests  may  be  made  without  a  warrant  for  a  breach  of  penal 
ordinances. 

The  twenty-fourth  and  twenty-fifth  requests  relate  to  the 
sufficiency  of  the  evidence  to  warrant  a  conviction  for  murder 
in  either  degree,  and  even  if  erroneous,  as  we  tiiink  they  were 
not,  it  is  now  ap[)arent  that  they  did  not  actually  pivjiidicc  tliu 
defendant.  His  conviction  for  manslaughter  in  the  second 
degree  has  rendered  unimportant  considerations  relating  only 
to  the  higher  degrees  of  criminal  homicide.  Respecting  allowed 
errors  wuich  might  have  led  the  jury  to  return  a  verdict  of 
guilty  of  any  of  such  higher  degrees  of  crime,  it  is  now  enough 
to  say  that  no  such  result  was  accomplislied. 

These  remarks  are  ap[>licable  to  .several  other  exceptions  to 
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portions  of  the  charge  rolatinf,^  merely  to  the  higher  ofTenses, 
of  which  tlie  defeiKluiit  now  stands  acquitted. 

It  remains  only  to  consider  the  claim  of  newly-discovered 
evidence.  Wluit  is  alleged  in  the  affidavit  of  Strathdee  would 
be  merely  ciniuilativo  evidence,  and  not  a  sullicient  ground  for 
II  ne«'  trial.  State  v.  ]Yagnii',  23  Alinn,,  o-t-t.  Tlie  affidavit  of 
McAIpiue  goes  to  show  that  Laugldin  was  intoxicated  and 
drinking  at  a  time  about  three  hours  before  the  shooting;  and 
the  aliiduvit  of  ^laher  ])erhaps  tends  to  show  that  he  was  intox- 
icated after  the  shooting,  although  this  seems  not  to  bo  very 
satisfactory  pi'oof  of  jn'ior  intoxication,  in  view  of  the  uncon- 
troverted  fact  that  (iftt't'  he  was  shot  intoxicating  li(iuor  was 
given  to  him.  IJut  aside  from  tliis,  a  new  trial  ought  not  to  be 
granted  upon  these  affidavits.  The  defendant  and  one  of  his 
companions,  Gorman,  as  witnesses,  detailed  the  occurrences 
with  which  Laughiin  was  connected.  They  had  opjjortunity 
to  disc(ncr,  if  the  fact  was  so,  that  Laughiin  was  intoxicated. 
Other  persons  liaving  like  o])i)ortunity  to  know  the  facts  testi- 
fied as  witnesses,  yet  no  attempt  seems  to  have  been  then  made 
to  show  such  fact.  This  alone  is  a  sufficient  reason  for  the 
refusal  of  the  motion, 

AVe  do  not  iind  in  the  case  any  error  prejudicial  to  the  de- 
fendant. The  order  refusing  a  new  trial  is  therefore  affirmed, 
and  tlie  sentence  of  the  district  court  will  be  carried  into 
execution. 

Note.—  Ani'st  for  .a  |)ast  t>irt'nsu  without  a  warrant,  sec  Fleetwood  v.  Com,, 
4  Am.  Cr.  R..  I'O.  ami  noXo. 

Dyinp;  declarations,  see  Pat/nc  v.  The  State,  4  Am.  Cr.  R..  155.  and  note. 

Accordin};  to  Bmivier  "a  crime  is  an  offense  against  a  public  law." 

Ill  Com.  V.  Mi/ers,  1  Va.  Cases,  188,  which  is  a  leading  case  upon  ques- 
tions deeided  therein,  Wliite,  presiding  judge,  who  delivered  the  opinion  of 
tile  full  bench,  in  defining  the  meaning  of  the  words  "crime  or  offense," 
as  used  in  the  statute  under  consideration  in  that  case,  says: 

"  In  legal  iicceptation  tliese  words  are  synonymous  terms,  althoujijh  the 
word  crime  is  often  used  to  denote  offenses  of  tlie  higher  grades.  1  Haw,, 
p.  1;  Blue.  Com.,  pp.  4  and  5.  In  the  same,  fifth  page  of  4  Bliickstono';* 
Coiiimentaries,  we  are  told  that  crime  consists  in  doing  an  act  in  violation 
of  a  public  law;  and  in  the  second  jiage  of  the  same  book,  that  the  law 
teaches  the  gr.ades  of  every  crime,  and  adjusts  to  it  its  ade(iuato  and  neces- 
sary imiiishinent.  Crime,  or  offense,  then,  is  the  doing  an  act  in  violation 
of  apnlilie  law;  and  the  different  degrees  of  atrocity  which  attend  its  com- 
mission ii\  tiie  degree  of  the  crime." 

Notliing  is  better  settleil  by  the  decisions  of  courts  than  that  valid  munic- 
ipal ordinances  have  the  force  of  laws  within  the  territorial  boundaries  of 
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the  municipality,  and  it  would  seem,  therefore,  that  the  breacli  of  a  valid 
penal  ordinance,  committed  or  attempted  in  the  presence  of  an  nffi-er  of 
the  law,  would  justify  sucIj  oflicer  in  making  the  ari'est  without  warrant 
within  the  meaning  of  a  statute  which  authorizes  any  peace  otfucr  to  arrest 
witiiout  warrant,  for  a  "  public  offense  committed  or  attcniiited  ia  iiis 
presence.*'     The  above  case  is  well  considered  throughout. 

Ilomiclilc — Murder  in  first  degree  —  Killing  offlcer  iimlcing  nrrent.—Xn 
attempt  to  make  an  arrest  by  an  officer  authorized  to  make  it  is  of  itself  no 
provocation  in  law,  since  every  person  is  bound  to  submit  to  the  ordinary 
course  of  justice,  and  the  officer's  warrant  is  a  protection  to  him  for  all 
acts  reasonably  required  for  its  execution.  Hence  the  intentioiiiil  killing  of 
an  officer  acting  in  the  proper  discharge  of  his  duty  must  ordinarily  con- 
Btitute  the  offense  of  murder  in  the  first  degree.  The  State  v.  SpaulJing, 
84  Minn..  361. 

Killing  officer  acting  under  void  ^)race,s.s  —  Prorocfdion.—  So  the  malicious 
and  premeditated  killing  of  an  officer  acting  under  void  process,  or  without 
process,  is  murder,  notwithstanding  circumstances  of  provocation  or  con- 
flict which  might  otherwise  reduce  the  offense  to  manslaughter.    Id. 

Same  —  Evidence  as  to  existence  or  validiti/  of  ])rocess. —  But  wlune  the 
question  of  actual  malice  or  premeditation  is  in  disjiute,  and  the  quLstion 
of  the  grade  of  the  offense  is  open  for  the  jurj%  in  the  case  of  an  attompted 
arrest,  the  existence  of  process  or  its  validity  becomes  material.  Hence 
error  in  the  reception  of  evidence  of  the  existence  or  contents  of  a  warrant 
(in  cases  where  its  possession  is  required)  is  i>resumptively  preju'licjal.    Id. 

Insufficieid  foundation  for  .secondari/  evidence. —  Where,  upon  the  trial 
of  an  indictment  for  murder,  the  state  undertook  to  justify  an  attuinpteil 
arrest  by  the  deceased  under  a  warrant  issued  by  a  justice  of  tiiL- peace, 
wliich  wiis  claimed  to  be  lost,  before  secondary  evidence  can  properly  be 
received  of  its  contents  the  foundation  must  be  laid  therefor,  by  evidence 
sufficient  to  establish  a  reasonable  presumption  of  its  loss.  The  testimony 
of  the  magistrate  who  delivered  it  to  the  officer,  "  that  he  ha  1  not  since 
seen  it,  and  did  not  know  where  it  was,  that  he  had  searched  for  it  thor- 
oughly and  had  not  been  able  to  find  it,"  is  not  alone  sufficient  to  raise 
such  presumption.     Id, 

Evidence  explanatoru  of  possession  of  weapon. —  A  defendant  on  the 
trial  of  an  indictment  for  killing  an  officer  while  attempting  his  arrest  iii.iy, 
for  the  purpose  of  rebutting  evidence  of  malice  and  of  preparation  to  resist 
an  arrest  by  the  officer,  show  that  he  had  armed  himself  in  expectation  of 
a  felonious  assault  by  another  party  with  whom  he  liad  a  quarrel,  and  who 
had  threatened  or  attempted  to  kill  him  the  same  day;  but  evidence  of  the 
transactions  out  of  which  such  quarrel  arose  would  be  immaterial  and  im- 
proper upon  examination  in  chief.     Id. 

Manner  of  making  arre.if. —  A  party  whose  arrest  is  attempted  alionld 
first  be  notified  of  the  purpose  of  the  officer.  For  this  no  particular  form 
of  words  is  necessary.  It  is  enough  that  the  officer  and  his  business  be 
known.  Where  an  officer,  in  the  first  instance,  used  the  words  "  You  are  my 
prisoner,"'  held  competent  evidence  of  notification  by  him  of  his  business. 
It  is  not  necessary  tiiat  he  should  exhibit  his  warrant  before  the  arrest.    Id. 

Justification  for  killing  an  officer. —  Wliether  or  not  in  a  case  of  homi- 
cide ia  resisting  an  officer  the  accused  uaderutood  him  to  be  an  olticer  and 
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knewliis  business,  and  also  any  irreguliirity  or  want  of  authority  in  innk- 
ing  the  arrest,  arc  matters  proper  to  bo  considered  in  determining  the  ques- 
tion of  provocation  or  the  grade  of  tlie  offense ;  but  in  no  event  would  hn 
be  justitied  in  killing  the  otticer  (whetlier  the  arrest  were  duly  authorized 
ornot) unless  in  self-defense  in  order  to  protect  himself  from  great  and 
imminent  personal  injury,  as  the  case  would  api)jar  to  men  of  fair  average 
intelligence,  prudence  and  firmness.     Id. 


PeOIT-E    V,    MuNN. 
(65  Cal.,  211.) 


JIanslauohter  :  Blown  inflicted  with  thejint  —  Intent  —  Instructions. 

1,  DlSTINCTIOX  BETWEEN   MUKDER  AND    MANSf.AUGHTER. —  Death  resulting 

from  an  assault  made  without  the  use  of  a  deadly  weapon,  instru- 
ment, means,  or  force  likely  to  produce  great  bodily  injury  (being 
itself  an  unlawful  act,  not  amounting  to  a  felony),  is  manslaughter, 
and  not  murder. 

2.  The  intent. —  A  person  must  bo  presumed  to  do  that  which  he  volun- 

tarily and  wilfully  does  in  fact  do,  and  that  he  intends  all  the  natural, 
probable  and  usual  consecjuences  of  his  own  act,  but  not  all  the  possi- 
ble consequences  of  his  act.' 

Appeal  from  a  jiKl<rment  of  the  Superior  Court  of  Stanislaus 
County,  and  from  an  order  refusing  a  new  trial. 

Wright  t&  JIazcn  and  D.  S.  Te>-ri/,  for  appellant. 
The  Attorney- General,  for  respondent. 

MoKKisoN,  C.  J.  The  defendant  was  convicted  of  the  crmie 
of  murder  of  the  second  degree,  and  was  sentenced  to  impris- 
onment for  life  in  the  state  prison.  The  killing  occurred  in 
the  town  of  Turlock,  in  the  county  of  Stanislaus,  on  the  12th 
day  of  August,  1883,  under  circumstances  substantially  as  fol- 
lows: Tlio  defendant,  Albert  Case,  the  deceased,  and  several 
others,  were  in  a  saloon  kept  b}'  one  Ross,  at  the  hour  of  9  or 
10  o'clock  at  night,  when  an  exchange  of  words  occurred  be- 
tween the  defendant  and  the  deceased.  What  the  exact  words 
were  does  not  clearly  appear  from  the  evidence.  Suffice  it  to 
say  they  were  words  of  insult  from  the  defendant,  and  of  re- 
monstrance on  the  part  of  the  deceased.     There  was,  however^ 

•  See  note. 
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no  anf^ry  discussion,  and  parsons  j)rosent  thouglit  the  defend- 
ant was  jesting  rather  than  in  earnest.  Case  was  sittin"-  near 
the  door,  and  defendant  standing  at  the  bar,  of  the  saloon. 
The  latter  walked  over  to  where  the  former  was  sitting  and 
after  the  exchange  of  some  words,  struck  the  former  either 
two  or  three  blows  with  his  tist.  Tiie  blows  fell  on  the  face 
or  head  of  the  deceased,  and  did  not,  at  the  time  or  imnieJi- 
ately  afterwards,  seem  to  product)  any  soi-ious  elFoct.  How 
severe  the  blows  wore  does  not  clearly  ap[)ear,  but  tliev  must 
have  been  dealt  with  a  good  deal  of  force.  The  doceused  was 
a  hid  of  sixteen  or  seventeen,  well  developed  and  lanfelv 
grown  for  his  age,  and  was  nearly  or  (juite  as  lar^^'c  as  tlie  de- 
fendant. The  morning  after  the  infliction  of  tlie  injury  tlie 
deceased,  Case,  was  found  lying  on  the  ground,  dead,  near  the 
room  in  which  he  slept.  'Y\\q  potf-imtrfeia  examination  showed 
that  tiiere  was  a  fracture  of  the  skull  just  above  the  right  ear, 
and  a  large  clot  of  blood  on  the  inside  of  the  skull.  Tliiscame 
from  the  rupture  of  an  a;"tery,  and  was  j)ronouiu'e(l  by  tlio 
physician  making  the  autopsy  to  i)e  the  cause  of  death. 

The  principal  question  in  the  case  which  we  deem  it  neces 
sary  to  consider  is,  did  tlie  facts,  admitting  them  in  tlicir  full 
force  and  effect,  constitute  murder?  This  degree  of  homicide 
is  defined  by  section  1S7,  Penal  Code,  to  be  the  unlawful  kill- 
ing of  a  hunum  being  with  malice  aforethought;  whereas, 
manslaughter  is  the  unlawful  killing  of  a  human  b.'ing  witlioiit 
malice.  Id.,  g  r.>:i.  "  It  is  of  two  kinds:  1.  Voluntaiy.  upun 
a  sudden  (puirrel  or  heat  of  passion.  2.  Involuntary,  in  the 
commission  of  an  unhnofnl,  act  not  ainouatlii^f  to  fdinn/i  or,  in 
the  commission  of  a  lawful  act  which  might  produce  death  in 
an  unlawful  manner,  or  without  due  caution  or  circumspec- 
tion."' 

It  may  be  conceded  that  an  assault  with  the  fist,  or  witlioiit 
the  use  of  a  deadly  weapon,  may  bo  made  in  such  a  manner 
and  under  such  circumstances  as  to  make  the  killing  murder, 
but  the  law  draws  a  broad  distinction  in  cases  generally  be- 
tween an  assault  committed  with  a  deadly  weapon  and  asm- 
pie  assault  and  battery.  The  former  amounts  to  a  felony, 
\vheroas  the  other  is  merely  a  misdemeanor.  Section  2f:i>  of 
the  Penal  Code  provides  that  "an  assault  is  an  unlawful  at- 
tempt, coupled  with  a  present  ability  to  commit  a  violent  injury 
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on  the  person  of  another.  A  battery  is  any  wilful  and  unlaw- 
ful use  of  force  or  violence  on  the  person  of  another."  Sec.  242, 
Penal  Code.  A  battery  is  punishable  by  fine  or  imprisonment 
inthe  county  jail,  or  both.  Sec.  243,  Penal  Code.  An  assault 
with  a  deadly  weapon,  or  by  any  means  or  force  likely  to  pro- 
duce great  bodily:  injury,  is  declared  to  be  a  felony,  and  is  pun- 
ishable by  irni)risonment  in  the  state  prison.    Sec.  245,  Penal 

Code. 

In  the  case  of  17ie  People  v.  JIurat,  45  Cal.,  281,  it  was  held 
that  an  assault  made  without  the  use  of  a  deadly  weapon  with 
intent  to  do  more  bodily  harm,  and  not  to  do  murder,  is  a  mis- 
demeanor, nothing  more. 

In  the  trial  of  cases  of  homicide  committed  by  violence  it 
IS  almost  always  important  to  consider  the  character  of  tlie 
weapon  with  which  the  homicide  was  comniitted,  and  all  through 
the  cases  great  emphasis  is  laid  on  the  fact  that  a  weapon  likely 
to  produce  death  was  used  by  the  accused.  If  the  means  em- 
ployed be  not  dangerous  to  life,  or,  in  other  words,  if  the  blows 
causing  death  arc  inflicted  with  the  fist,  and  there  are  no  ag- 
gravating circumstances,  the  law  will  not  raise  the  implication 
of  malice  aforethought,  which  must  exist  to  make  the  crime 
murder.  The  distinguishing  characteristic  respecting  the  two 
crimes  of  murder  and  manslaughter  is  malice.  AVithout  the 
presence  of  this  element  of  malice  the  crime  does  not  reach  the 
higher  degree  of  murder,  but  amounts  simply  to  manslaughter. 

We  will  consider  a  few  of  the  cases  in  which  -the  distinction 
is  clearly  drawn.  If  a  party  participate  in  a  homici<le,  intend- 
ing only  to  commit  an  assault  and  battery,  he  is  guilty  of  raan- 
sLuightcr  only.  Bt'ow)i  v.  State,  2S  Ga.,  200.  Boating  and 
striking  a  wife  violently  with  the  open  hand,  the  blows  being 
illegal,  the  killing  of  the  wife  in  such  manner  is  manslaughter. 
Com.  V.  McAfee,  108  Mass.,  461.  If  A.  and  B.  agree  to  assault 
C,  with  their  fists,  and  C.  receives  chance  blows  from  either, 
producing  death,  both  are  guilty  of  manslaughter.  I2eg.  v. 
Gaton,  12  Cox,  C.  C,  G24.  When  death  ensues  in  pursuit  of 
an  unlawful  design,  without  any  intention  to  kill,  it  will  bo 
murder  or  manslaughter,  as  the  intended  offense  is  felony  or 
only  a  raisdemoanor.  Smith  v.  State,  33  Me.,  55.  The  case  of 
Wellar  v.  People,  30  Mich.,  16,  is  a  very  instructive  one  on  the 
point  we  are  now  considering,  and  it  was  there  held  that "  ia 
Vou  VI-28 
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general,  wlion  the  assault  is  not  committed  witli  a  deadly 
weapon,  tlio  intent  must  be  clearly  felonious  to  make  the  kill- 
ing constitute  murder,  .  ,  .  and  in  such  a  Ciiso  the  deadly 
intent  ought  to  be  left  in  no  doubt."  The  wilful  use  of  a 
deadly  wcaj)on,  without  excuse  or  provocation,  in  such  a  man- 
ner as  to  imperil  life,  is  almost  universally  recognized  as  show- 
ing a  felonious  intent.  2  Hish.  Crim.  Law,  §§  (!S(),  081.  But 
when  the  weapon  or  implement  used  is  not  likely  to  kill  or 
maim,  the  killing  is  held  to  be  manslaughter,  unless  there  is 
an  actual  intent  which  shows  a  felonious  purpose.  See  cases 
cited  in  30  W\ch.,  16. 

It  does  not  appear  from  the  evidence  in  this  case  that  thcr 
was  any  intention  on  the  part  of  the  defendant  to  kill  the  de- 
ceased, and  the  physician  who  made  the  j^of^t-inorf,  /ii.  cxamina 
tion  states  that  an  ordinary  blow  woidd  not  have  ))ro(luced  the 
fracture  whicdi  resulted  in  the  death  of  Case.     It  appears,  toD, 
that  the  blow  happened  by  chance  to  fall  upon  that  portion  of 
the  skull  which  is  the   thinnest  and  most   easily  fractured. 
There  certainly  was  no  design  or  intent  on  the  part  of  the  de- 
fendant that  it  should.     If  the  blow  had  fallen  a,  little  hii^her 
or  a  little  lower  on  the  skull,  the  result,  in  all  human  proba- 
bility, would  not  have  been  fatal.     If  death  had  not  ensued 
the  defendant  would  have  been  guilty  of  a  simple  assault  and 
battery  under  the  Penal  Code,  as  the  assault  was  not  with  a 
dangerous  weapon  or  instrument,  or  by  any  means  or  force 
likel}^  to  jM'oduce  great  bodily  injury.     If  the  i)arty  had  not 
died  from  the  injury,  the  defendant  would  have  been  guilty  of 
a  misdemeanor  only,  and  not  a  felony.     The  killing  of  Albert 
Case,  not  having  been  intended,  but  resulting  from  an  unlawful 
act,  not  amounting  to  a  felony,  was  therefore  manslaughter  and 
not  murder. 

We  will  now  consider  one  of  the  instructions  given  by  the 
court  to  the  jury.     It  was  as  follows: 

'*  Intent  is  generally  inferred  from  the  commission  of  the  act. 
If  a  man  knowingly  and  wilfully  does  an  act  unlawful  in  itself, 
and  it  produces  harm,  the  law  conclusively  infers  that  such 
harm  was  intended.  The  law  presumes  that  the  natural,  nec- 
essary and  even  possible  consequences  were  intended  by  the 
author  of  the  act.  If  of  sound  mind,  the  natural  and  proximate 
consequences.    And  if  the  act  intended  was  unlawful,  oven  the 
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consequences.    So  if  the  act  produces  harm  not  in- 
tended, it  liolds  him  responsible  for  all  the  consequences." 

This  instruction  ignores  all  distinction  between  the  intent  to 
commit  an  act  amounting  only  to  a  misdemeanor,  and  one  that 
would,  if  committed,  be  a  felony.  We  have  endeavored  to 
point  out  tiie  distinction.  In  our  opinion  the  instruction  was 
too  broad  and  was  well  calculated  to  mislead  the  jury  under 
the  circumstances  of  this  case.  The  language  of  chief  justice 
Shaw,  in  the  case  of  Coin.  w.  ^Yeh8ters  5  Gush.,  305,  is  as  fol- 
lows; "This  rule  is  founded  on  the  plain  and  obvious  principle 
that  a  poison  must  be  presumed  to  intend  to  do  that  which  he 
voluntarily  and  wilfully  does  in  fact  do,  and  that  he  must  in- 
tend all  the  natural ,  probable  and  usual  consequences  of  his 
own  act." 

To  hold  the  defendant  liable  for  all  possible  consequences  of 
his  act,  and  to  the  full  extent  of  the  rule  laid  down  by  the 
court,  would  be  dangerous  in  the  extr^'uie. 

For  the  reasons  herein  set  forth,  the  judgment  and  order  are 
reversed,  and  the  cause  remanded  for  a  new  trial. 


SiiARi'STKiN,  J.,  and  TiioKNTON,  J.,  concurred  in  the  opinion 
of  Chief  Justice  Morrison. 

Ross,  J.,  concurred  upon  the  ground  last  stated  in  the 
opinion. 

McKiNSTRY  and  Myuiok,  JJ.,  concurred  in  the  judgment  and 
in  the  opinion  that  the  instruction,  as  to  responsibility  for  all 
possible  consequences,  was  erroneous. 


Note.—  According  to  tlie  above  decision,  if  n  bruiser  or  pugilist  kills  a 
man  witli  liis  list,  it  is  manslaughter,  but  it  is  murder  in  the  weak  consump- 
''.</v  person  who  does  tlie  same  thing  with  a  club.  The  rule  announced  by 
the  couil  is  applicable  only  to  cases  which  jiresent  some  latent  i)hysical 
disability,  arising  from  disease  or  habits  or  abnormal  defect  in  the  person 
killed.  For  example,  if  a  person  dies  from  the  results  of  a  slight  blow  on 
the  hea  i,  and  it  is  discovered  upon  examination  that  the  skull  was  frac- 
tured because  of  a  peculiar  thinness  of  that  part  of  the  skull,  and  that  the 
fracture  would  not  have  resulted  from  the  blow  but  for  this  abnormal  con- 
dition of  the  skull,  under  such  circumstances  the  law  would  deal  mercifully 
with  the  acx'used,  no  felonious  intent  appearing,  and  hold  him  guilty  of 
manslaughter  only.  It  is  no  exteiniation  of  the  offense  "  that  the  blow 
happened  by  chance  to  fall  upon  that  portion  of  the  skull  which  is  the  thin- 
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nest  and  most  easily  fractured,"  because  in  the  skull  of  every  liiunan  being 
are  found  parts  thinner  than  otlier  parts.  A  |)er8on  may  slab  another 
on  the  head  with  a  knife  and  produce  no  serious  results ;  yit  ii  wtiib  in- 
flicted with  the  same  force  may  enter  the  eye,  penetrate  tlie  bruin,  and 
produce  death ;  and  should  the  person  who  inflicted  the  wound  be  exon- 
erated, or  the  degree  of  the  ofl"enae  lowered,  because  the  blow  did  not  bap- 
jien  to  fall  "  a  little  hif^her  or  a  little  lower? "' 

The  distinction  sou^lit  to  be  drawn  in  the  above  case,  l)et\vcnn  the  at- 
tempt to  commit  an  act  amounting  only  to  a  misdemeanor,  and  an  aut  that 
would,  if  committed,  amount  to  a  felony,  ought  to  have  no  place  in  tho 
administration  of  the  criminal  law.  It  would  be  extremely  daiigoroiis  to 
society,  and  tend  to  a  loose  administratitm  of  the  law,  to  enter  into  iiie 
speculation  in  every  case  of  homicide  as  to  whether  the  defondiint  intended 
to  commit  a  mere  a-ssauit  or  an  offense  of  a  higher  grade.  The  jjoint  to  be 
distinctly  brought  before  the  court  and  Jury  is  whether  there  is  any  cause 
other  than  the  wound  to  whiidi  death  may  be  traced,  and,  if  not,  and  the 
violence  was  sufficient  to  cause  deatli,  the  intent  with  which  the  blow  was 
given  fixes  the  degree  of  the  oifense,  ami  not  the  mere  accidiiit  ns  to 
whether  "  the  blow  had  fallen  a  little  higher  or  a  little  lower  ou  the  skull." 


Wkstox  v.  Tiik  Common  we  a  LTn. 

(Ill  Pa.  St.,  Sol.) 

Murder:   Accessory  —  Juror  —  Instructions  —  Reasonable  dovht  —  Hal- 
ice  —  Intent  —  Evidence  —  Advice  of  counsel  —  Self-de/eune, 

1.  Murder  —  Unlawful  comdination.—  On  the  trial  of  one  who  is  in- 

dicted with  others  for  murder,  but  who  is  not  alleged  to  have  actually 
struck  the  blow  causing  death,  it  is  not  error  to  charge  that  the  de- 
fendant was  guilty  if  he  were  present  at  the  scene  of  the  killiii},',  aiding 
and  abetting  in  the  purpose  for  which  he  and  those  with  him  were 
there,  and  tho  killing  was  in  pursuance  of  or  an  incidental  probable 
consequence  of  such  purpose.  An  intent  to  hold  posses-sioa  of  dis- 
puted land  by  a  show  of  arms  is  uidawful,  and  draws  to  it  tho  conse- 
quences of  all  acts  done  in  carrying  it  into  execution. 

2.  Juror  not  disqualified  because  he  reads  newspapers.—  A  juror  is 

not  disqualified  because  he  has  read  the  newspaper  accounts  of  the 
trial  of  one  jointly  indicted  with  the  defendant,  and  the  newspaper  re- 
port of  the  testimony  taken  at  the  said  trial,  if  he  has  not  loruied  a 
fixed  opinion  as  to  the  guilt  of  the  defendant  himself. 

3.  Advice  of  counsel  not  admissible  to  justify  crime.—  On  the  trial  of 

one  charged  with  murder,  testimony  that  the  defendant  had  consulted 
counsel,  and  had  by  counsel  been  advised  that  he  had  a  legal  rigiit  to 
maintain  possession  of  the  land,  in  a  dispute  about  which  the  alleged 
murder  took  place,  is  not  admissible  in  evidence.' 

t  See  note. 
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Error  to  the  Oyer  and  Terminer  of  Allegheny  County. 

Absalom  M.  Bowser,  Sherman  Kelso,  Milton  Weston,  Archi- 
bald Blak(!ly  and  several  others  were  indicted  in  the  oyer  and 
terminer  of  Westmoreland  county  for  the  murder  of  Obadiah 
Haymaker.  On  account  of  the  excitement  caused  in  the  neigh- 
borhood by  the  circumstances  of  the  killing,  the  venuo  of  the 
trial  was  changed  to  Allegheny  county.  The  defendants  sev- 
ered in  their  defense.  Uowser  was  tried  and  convicted  of 
murder  in  the  second  degree. 

Subsequently,  on  February  17, 1885,  the  defendants  Weston, 
Miller,  Kcmaley,  Johnston,  Blakoly  and  Miller  were  arraigned 
and  pleaded  not  guilty.  A  severance  being  prayed  and  al- 
lowed, the  commonwealth  elected  to  try  ^lilton  Weston,  and 
the  impaneling  of  the  jury  was  proceeded  with.  A.  M.  Burns, 
called  as  a  juror,  testilied  on  hs  voir  dh'e  that  while  ho  had 
not  fonnod  an  opinion  as  to  the  guilt  of  Weston  particularly, 
yet  upon  ivading  the  newspajier  accounts  of  the  trial  of  Howser, 
he  had  foinied  and  expressed  an  oi)inion  upon  the  guilt  or  in- 
nocence of  Weston  and  those  connected  with  him;  that  the 
opinion  was  not  a  fixed  one,  but  nothing  more  than  an  impres- 
sion not  amounting  to  a  belief.  The  defendant  challenged  the 
juror  for  cause.  Challenge  overruled  and  juror  sworn.  Ex- 
ception taken. 

Addison  Lisle,  called  as  a  juror,  testified  that  ho  had  read 
the  newspaper  reports  of  the  occurrences  involved  in  the  case, 
of  the  trial  of  Bowser,  and  of  testimony  taken  in  habeas  corjnis 
proceedings  in  the  case,  but  had  nothing  more  than  an  impres- 
sion as  to  the  guilt  or  innocence  of  Weston  and  his  associates. 
Challenge  overruled.     Juror  sworn.     Exception  taken. 

D.  B.  Morris,  called  as  a  juror,  had  read  the  newspaper  ac- 
counts of  the  occurrence,  of  the  testimony  taken  at  the  trial  of 
Bowser,  of  the  coroner's  inquest,  and  of  the  hahean  corpus  pro- 
ceedmgs;  had  formed  an  opinion  as  to  the  guilt  of  AVeston  and 
party,  but  not  such  an  one  as  would  influence  him  in  rendering 
averdict.  Challenge  overruled.  Juror  sworn.  Exception  taken. 

J.  G.  AVeldon,  called  as  a  juror,  had  read  very  little  about 
the  case;  had  formed  a  strong  impression  about  the  guilt  or 
innocence  of  Weston  and  his  associates,  but  not  one  whicb 
would  influence  him  in  rendering  a  verdict.  Challenge  over- 
ruled.   Juror  sworn.     Exception  taken. 
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W.  C.  MoElhaney,  called  us  a  juror,  had  read  the  newspaper 
accounts  of  the  occurrences,  and  of  the  testimony  at  the  IJowser 
trial,  but  had  nothini^  more  than  an  impression  with  reference 
to  the  guilt  or  innocence  of  the  defendant  and  his  associates. 
Challenge  overruled.    Juror  sworn.     Exception  talicn, 

Charles  McClelland,  called  as  a  juror,  had  not  foiiuod  or  ex- 
pressed an  opinion  as  to  the  guilt  or  innocence  of  Weston  indi- 
vidually, but  had  with  reference  to  tlio  whole  party,  bused  on 
newspaper  accounts  of  tl)c  occurrence  and  the  testimony  at  the 
Bowser  trial,  but  not  such  an  opinion  as  would  ijitcMlcro  with 
his  rendering  a  verdict  according  to  the  law  and  tlio  evidence. 
Challenge  overruled.     Jui'or  sworn.     Exce})tion  taken. 

After  a  jury  had  been  obtained  and  sworn  tiio  common- 
wealth gave  evidence  tending  to  establisii  the  following  case: 
On  tl>e  2Gth  of  November,  1888,  Jiowser,  Kemaley,  Kelso  and 
others  went  upon  certain  premises  in  Murrayville,  Westmore- 
land county,  on  whicli  was  a  natural  gas  well,  and  which  for 
convenience  are  called  in  this  report  the  gas  well  tract,  and 
proceeded  to  take  i)oss(;s.sion  of  said  tract  for  Weston,  the  de- 
fendant, and  went  ii[)on  a  derrick  used  for  boring  i)uri)oses. 
While  they  wore  u))ou  the  premises  Obadiah  Haymaker,  who 
with  others  had  been  in  possession  of  the  premises  in  the  in- 
terest of  Pew  &  pjnerson,  came  on  the  premises,  and  being 
told  by  one  of  the  workman,  "  l^lr.  Weston's  party  is  going  to 
take  the  well,"  entered  into  conversation  with  Bowser,  after 
which  a  shot  was  fired,  by  whom  it  did  not  appear,  and  Hay- 
maker was  set  upon  by  the  Weston  party,  clubbed  over  the 
head  with  a  gun  and  beaten;  his  brother,  who  arrived  on  the 
ground  about  the  time  of  this  occurrence,  ran  up  and  got  him 
away ;  after  this  the  Weston  party  began  to  carry  away  boards 
from  a  board  pile  some  fifty  or  seventy-live  feet  away  from 
the  derrick,  and  carried  them  over  to  the  derrick,  which  they 
began  to  board  up.  Haymaker  went  to  the  pile  to  prevent 
the  carrying  away  of  the  boards,  which  belonged  to  bis  em- 
ployers, and  met  some  other  men;  got  on  top  of  the  pile;  the 
Weston  party  approached  armed  with  guns  and  bayonets; 
Bowser  advanced  and  thrust  at  Haymaker  with  his  bayonet, 
striking  him  several  times;  Haymaker  moved  about  on  the 
board  pile  swinging  a  pick-handle  backward  and  foiward; 
Bowser  stepped  back  and  fired;  this  shot  was  followed  by  a 
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volloy  from  the  Woston  party;  lliiyinakor  fell,  was  carried  by 
;i  man  named  Taylor  to  a  short  distance  from  the  board  pile, 
fixmi  wiionco,  after  lecoiviiij,'  medical  attention,  he  was  re- 
moved to  his  iiome,  where  he  died  at  half-past  3  o'clock  in  the 
afternoon  of  the  day  on  which  the  above  mentioned  occur- 
rences toolc  i)lace.  His  body  sliowcil  that  three  or  four  holes 
had  been  made  in  it,  and  one  was  from  a  gun  shot.  There 
was  evidence  that  Weston  had  been  on  the  ground  during  the 
trouble;  tliat  he  h;w.l  lired  at  hiast  one  shot;  and  that  on  the 
previous  day  lie  had  liired  from  a  gunsmith  in  Pittsburgh  six 
iSpringlicld  rilles  witii  bayonets,  and  six  th)uble-barreled  shot 
j,'uns,  of  tlie  same  pattern  as  guns  ))roduced  in  court,  identified 
iistliose  used  in  tlie  alFray,  and  !ia<l  also  purchaseil  from  him  a 
supply  of  ball  cartridges  and  bhmk  cartridges,  wliich  ho  or. 
tiered  to  be  sent  to  "  M.  Wuston,"  or  "  :M.  Weston  &  Co.," 
directing  tlie  cartridges  to  be  put  up  so  that  unused  or  un- 
(ipencd  packages  could  be  returned,  saying  that  ho  did  not 
think  any  of  them  would  be  used  in  firing. 

The  defendant  gave  testimony  to  the  elTect  that  in  August, 
IS83,  a  party  sent  by  AVeston,  who  claimed  to  have  purchased 
the  well,  went  upon  the  well  tract,  and  on  the  7th  were  as- 
saulted by  tlie  employees  of  Pew  it  Emerson;  that  they  re- 
mained on  the  ground,  but  were  again  threatened ;  that  a  riot 
for  the  possession  of  the  tract  was  so  imminent  that  the  sher- 
iff was,  on  the  10th  of  September,  obliged  to  sumuion  a  posse 
to  preserve  the  |)eace;  that  after  this,  on  the  24:th  of  Septem- 
ber, the  Pew  &  lunerson  party  expelled  the  Weston  party 
from  the  well  tract  by  force;  that  on  the  day  of  the  killing 
there  were  some  one  hundred  aiul  twenty-five  men  of  the  Pew 
it  Emerson  [)arty  on  the  ground  armed  with  pick-handles; 
that  a  number  of  them  stood  upon  the  board  pile  striking  with 
their  pick-handles,  and  that  the  liring  followed  after  this  dem- 
onstration. 

Counsel  for  the  defendant  then  proposed  to  ask  a  witness  if 
lie  knew  the  advice  of  Archibald  Blakely,  Esq.,  to  the  defend- 
ant Weston  as  to  his  title  to  the  property?  This  was  objected 
to.  The  defense  thon  offered  to  prove  that  the  defendant  sub- 
mitted his  title  to  this  property  to  competent  counsel;  that  he 
was  advised  that  ho  had  a  good  and  sufficient  title  in  that  prop- 
erty; that  he  was  advised  that  the  agreement  between  him 


H- 


i!;:. 


Sii 


440 


AMERICAN  CRIMINAL  REPORTS. 


and  Mr.  Brunot,  and  others  included  in  it,  was  an  absolute  sale 
of  the  property  to  him;  that  he  was  advised  that  ho  had 
a  right  to  take  possession  of  the  property,  peaceably  jf  ijg 
could;  that  he  was  advised  that  after  he  had  the  j)osso.ssion  of 
the  property  he  had  a  right,  he  and  tliose  with  him,  to  bear 
arms  there  for  the  purpose  of  preventing,  by  a  show  of  arms, 
people  from  interfering  with  his  possession;  that  he  had  a 
right  to  hold  possession,  using  only  such  force  as  was  neces- 
sary so  to  do,  short  of  the  taking  of  life  or  doing  great  botlilv 
harm ;  that  he  was  advised  tliat  under  the  constitution  ho  had 
aright  to  bear  arms  in  defense  of  his  person  and  property;  and 
that  for  the  purpose  as  suggested  in  the  opening  — ol'  showiii" 
the  right  which  the  defendant  had  to  be  upon  the  ground;  the 
reason  he  had  to  believe  that  he  had  a  right  to  be  upon  the 
ground,  and  to  explain  why  he,  and  those  with  him,  wore  in 
that  vicinity,  neighborhood,  and  upon  the  ground  with  arms; 
to  explain  why  he  believed,  or  had  a  right  to  believe,  that  lio 
had  a  right  to  go  there  with  ai'uis;  to  explain  how  ho  was  to 
take,  and  why  he  took  posses.iion  of  this  })roperty,  iwul  why  lie 
attempted  to  \\qU\  ,iossossi()n  of  the  property;  and  to  rebut 
the  idea  that  might  get  into  the  minds  of  the  jury  that  it  was 
a  conspiracy  to  go  there  and  kill  people.     Objected  io. 

Tlie  defense  then  made  the  following  offer  to  prove  by  the 
witness  on  the  stand,  AV.  IF.  ^fechling,  that  ho,  tliedeftMidant, 
submitted  his  title  to  the  property,  on  which  the  alleged  crime 
was  committed,  to  competent  counsel,  and  was  advised  that 
his  title  was  good,  and  that  he  could  take  })ossossion  of  the 
same  if  he  could  get  the  possession  by  ])eaceable  nieaus.  And 
he  was  advised  that  he  might  legally  take  tluire  on  tho  prom- 
ises fire-arms,  for  the  purpose  of  intimidation,  ami  a  show  of 
force,  to  prevent  himself  from  being  dispoi-ses^el  by  others.  And 
that  the  defendant,  acting  on  such  atlvice  of  counsel,  did  pm- 
curo  some  lire-arms  for  the  purpose  aforesaid,  and  had  thoin 
taken  on  the  premises  after  he  had  obtained  possession  peac(!- 
ablv,  and  without  anv  intention  of  committin<r  unlawful  vio- 
lenco.  And  that  all  this  was  done  in  pursuance  of  the  advice 
of  counssl,  and  this  for  the  purpose  of  rebutting  the  iiiforenco 
of  malice,  and  for  the  ])urpose  of  mitiirating  the  grade  of  the 
offense,  if  anv. 

This  testimony  to  be  taken  in  connection  with  the  testiiaoav 
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already  in  ovidcnce;  and  that  Mr.  Mechling  was  present  at 
the  time  tlio  advice  was  given.  This  was  objected  to  for  the 
following-  reasons: 

tst.  Ijoeaiiso  the  witness  on  the  stand  having  alroad}'^  stated 
that  Colonel  Blalcely  was  the  legal  adviser  of  AVeston,  the  de- 
fendant, the  advice  would  be  the  declaration  of  an  accomplice; 
therefore  inadmissible. 

2d.  Ijccause  no  advice  of  counsel  is  a  legal  protection  for 
the  commission  of  crime. 

;Vl.  r.ecausc  the  offer  proposes  to  show,  which  the  testimony 
could  not,  the  intention  of  the  defendant  on  the  day  of  the 
commission  of  this  offense  and  in  the  commission  of  the  act. 

•1th.  l^ecause  the  testimon}'  is  hearsay. 

5tli.  I'eoauso  if  Colonel  Blakcly  was  called  as  a  witness  to 
prove  the  advice  given  b}'  him  on  behalf  of  the  defendant 
Weston,  he  would  not  be  admissible  as  a  witness,  nor  his  testi- 
mony received.  "What  he  could  not  do  himself,  and  directly, 
he  cannot  do  through  another,  and  indirectly. 

liailey,  -T.,  after  inquiring  whether  Colonel  r)lakcly  was  tlie 
Blakcly  niuncd  in  the  indictment,  and  receiving  an  affirmative 
answer,  sustained  the  objection. 

The  defendant  presented  to  the  court  sevei'al  points,  which 
with  the  answers  thereto  are  set  forth  in  the  charge  of  the 
court,  which  was  as  follows: 

It  becomes  my  duty,  gentlemen,  at  this  point  to  instruct  you 
us  to  tlic  [irinciples  and  rules  of  law  applicable  to  the  facts  dis- 
closed by  the  testimony  which  has  been  given  in  your  hearing. 
The  su|)reine  court  of  this  state  have  pronounced  you  "judges 
of  the  law  and  the  facts,"  and  have  in  the  same  connection  de- 
cided, "The  court  is  appointed  to  instruct  the  jury,  and  their 
opinion  is  the  best  evidence  of  what  the  law  is."  Under  tlieso 
circumstances,  in  order  that  you  may  be  possessed  of  the  best 
evidence  upon  this  subject  in  my  power  to  give  you,  I  ])ropose 
to  read  from  opinions  of  our  supreme  court,  from  ajjproved 
works  on  criminal  law,  and  at  length  from  a  charge  of  the  late 
Chief  Justice  Agnow,  which  hr.s  been  practically  adopted  by 
the  supreme  court  and  accepted  as  law  by  my  jn'cdecessors  and 
colleagues. 

I  hero  premise  that  you  start  in  your  investigation  with 
the  presumption  of  the   innocence  of  the   defendant  of  the 
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crime  laid  to  his  account.  "As  men  do  not  generally  violate 
the  Penal  Code,  the  law  presumes  every  man  innocent,  but 
some  men  do  transgress  it,  and  therefore  evidence  is  received 
to  repel  this  presumption."  My  mind  has  always  assented  t' 
the  view  of  the  law  set  forth  by  a  distinguished  writer  upui 
the  law  of  evidence,  that  "this  legal  presumption  of  innocence 
is  to  be  regarded  by  the  jury  as  matter  of  evidence  to  the 
benefit  of  which  the  part}'  is  entitled."  I  add  thut  this  pre- 
sumption of  innocence,  and  the  kindred  rule  that  the  evidetice 
must  satisfy  the  juiy  of  the  criminality  oi'  a  defendant  beyond 
a  reasonable  doubt,  are  not  concessioiis  to  guilt,  nor  contriv- 
ances by  which  criminals  may  break  through  the  nioslies  of 
the  law,  but  are,  on  the  contrary,  provisions  for  the  prulcction 
of  the  innocent,  the  reasonableness  and  necessity  of  which 
have  been  demonstrated  by  the  experience  of  ages.  In  there- 
fore carefully  applying  these  legal  principles  to  the  case  in 
hand,  you  need  feel  no  anxiety  lest  you  may  be  letting  go  some 
of  the  safeguards  against  crime,  but  rest  content  tluit  you 
are  conforming  to  the  law  and  sound  reason.  I  had  i)i'epared 
what  I  shall  hereafter  read  you,  before  defendant's  coun;;elhad 
presented  tiieir  prayer  for  instruction.  It  will  be  seen  that  I 
had  necessarily  anticij)ated  many  of  the  subjects  refei'i-ed  to 
therein,  and  as  in  most  cases,  I  have  passed  upon  iluwo  subjects 
at  greater  length  than  is  usual  in  answer  to  legid  [)ointr'.  I 
will  at  this  i)lacc  read  and  briefly  answer  the  latter. 

The  court  is  respectfully  requested  by  defendant's  counsel  to 
charge  the  jury : 

1.  That  under  the  constitution  of  the  United  States  and  of 
this  commonwealth,  the  right  of  the  people  to  keep  and  bear 
arms  cannot  be  questioned,  and  under  the  state  constitution 
the  right  of  acquiring,  possessing  and  protecting  property  is 
one  of  the  indefeasible  rights  of  every  citizen. 

This  point  is  correctly  taken  from  our  constitution,  and  if 
their  provisions  can  assist  you  in  determining  the  issue  you 
have  been  sworn  to  try,  you  will  ai)ply  them. 

2.  Wlnlst  the  law  jM-esumos  every  unlawful  killing,  with 
malice  exjiress  or  imjjlied,  to  be  murder,  that  presumption  rises 
no  higher  than  murder  at  common  law  —  under  our  statute  mur- 
der of  the  second  degree  —  until  shown  by  the  common  wealth 
to  bo  murder  of  the  first  degree.     It  therefore  lies  upon  the 
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commonwealth  to  satisfy  the  jury  of  those  facts  and  circum- 
stances wiiich  indicate  the  deliberate  intention,  and  the  cool 
depravity  of  heart,  and  the  conscious  purpose  which  constitute 
murder  of  the  first  degree.     AiBrmed. 

3.  In  tlie  consideration  of  this  cause  it  is  the  imperative 
duty  of  the  jury  to  exclude  from  their  minds  all  public  clamor 
)"d  ptvjudice;  the  law  and  the  evidence  should  be  their  only 
,>uiat.'s  in  determining  the  question  submitted  to  them,  to  wit: 
Has  the  commonwealth  established,  by  clear  and  satisfactory 
evidence,  that  the  defendant  is  guilty  as  charged?    Affirmed. 

4.  That  the  burden  of  proof  to  establish  the  charge  against 
Lhe  defendant  is  upon  the  commonwealth,  and  if  the  common- 
wealth fail  to  prove  any  one  of  the  material  elements  of  the 
crime  charged,  or  the  commission  of  the  act  of  murder,  or  the 
identity  of  the  defendant  as  the  actor,  it  is  the  duty  of  the  jury 
to  acquit  tlie  defendant. 

You  will  remember  that  you  are  not  limited  in  your  verdict 
to  finding  the  defendant  guilty  of  murder  of  the  llrst  or  sec- 
ond degree,  but  that,  if  the  facts  and  law  warrant,  you  can 
find  him  guilty  of  voluntary  manslaughter.  The  use  of  the 
phrase  "the  defendant  as  the  actor,"  does  not  mean  that,  in 
order  to  convict  the  defendant,  you  must  find  that  he  inflicted 
wounds  which  caused  death.  Of  this  I  will  have  more  to  say 
in  the  general  charge.  With  this  explanation,  this  point  is 
afiirnied. 

5.  That  if  the  jury,  in  a  trial  for  nmrder,  can  reconcile  the 
circumstances  under  which  the  killing  took  place  with  the 
prisoner's  innocence  of  an  intent  to  take  life  or  do  great  bodily 
liarm,  tli(,>y  are  bound  to  do  so.  Affirmed,  as  a  legal  proposi- 
tion. 

<).  Unless  there  was  a  ])reccdent  common  ])urpose  to  kill  or 
to  do  great  bodily  harm,  the  defendant  Weston  cannot  be 
convicted,  in  tlie  absence  of  satisfactory  pi-oof,  beyond  a  rea- 
sonable doubt,  that  he  aided,  assisted  or  abetted  him  who  did 
it.    Allii-med. 

0^^.  If  the  jury  believe  from  the  evidence  in  the  case  that 
tlio  defendant  Weston  was,  on  the  2(Jth  day  of  November, 
A.  I).  1SS;{,  in  the  possession  of  the  ))roperty  on  which  de- 
cuasod  received  the  injuries  from  which  he  afterwards  died, 
and  that  he  took  ])oss<^ssi^.'i  of  said  property  under  a  claim  of 
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title  and  a  title  that  he  believed  to  be  good,  and  tliat  he  took 
thereon  firearms,  for  the  purpose  of  intimidating  any  person 
or  persons  who  might  attempt  to  dispossess  him  from  said 
premises,  and  without  any  design  or  purpose  of  taking  human 
life,  doing  great  bodily  harm,  and  that  deceased  coming  on  the 
premises  afterwards  was  suddenly  attacked  and  assaulted  by 
one  Bowser,  who  inflicted  injuries  upon  him  from  which  he 
afterwards  died,  he  cannot  be  held  responsible,  and  the  jury 
should  acquit  the  defendant. 

This  point,  as  drawn,  is  affirmed.  You  will  sec  tliat  it 
ignores  the  alleged  facts  that  Bowser  was  brought  there  by 
and  was  acting  for  this  defendant;  that  he  was  annod  with  a 
gun  and  bayonet,  also  brought  there  by  this  defendant;  and 
the  further  alleged  fact  that  this  defendant  was  present,  aiding 
and  abetting  in  the  purpose  for  which  men  and  amis  were 
brought  there  by  him. 

Y.  No  acts  of  this  defendant  committed,  nor  declarations 
made,  after  the  injury  which  caused  the  decedent's  death,  can 
render  him  liable  to  conviction. 

Affirmed,  but  you  can  use  such  acts  and  declarations  if  they 
will  assist  you  in  determining  any  questions  involved  in  your 
considerations. 

8.  The  defendant,  and  those  with  him,  having  taken  posses- 
sion of  the  premises,  where  tlie  deceased  was  injured,  without 
opposition  and  j)eaceably,  if  their  intention  only  was  to  hold 
the  same  by  a  show  of  arms,  for  intimidation  only,  and  one  of 
their  number  suddenly,  and  in  a  moment  of  passion  or  fear 
superinduced  by  an  attack  by  a  large  body  of  men  armed  with 
pick-handles,  killed  one  of  the  latter,  this  defendant  cannot  be 
convicted,  unless  beyond  all  reasonable  doubt  he  aided  or  as- 
sisted in  the  killing. 

Modifying  the  last  line  so  as  to  read,  "he  was  |)rosont,  aid- 
ing or  abetting  in  the  purpose  for  which  he  and  those  with  him 
were  there,  and  the  killing  was  in  pursuance  of  or  an  inci- 
dental probable  consequence  of  such  purpose,"  the  point  is 
affirmed. 

1).  If  the  intent  of  this  defendant  was  only  to  hold  posses- 
sion of  the  premises  wliich  he  had  taken  without  hindrance  or 
opposition,  and  which  he  believed  he  had  a  i-iglit  to  take  and 
hold,  by  using  only  lawful  means  and  using  no  more  force 
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than  was  necessary  so  to  do,  without  intending  to  use  a  deadly- 
weapon  upon  any  who  might  attempt  to  dispossess  him,  he 
would  not  bo  responsible  for  the  homicide,  althougli  the  slayer, 
unknown  to  him,  might  have  intended  his  act.  The  defendant 
must  have  had  the  same  intent  as  the  principal  or  he  must  be 
acquitted. 

The  point,  as  drawn,  is  refused.  The  first  clause  is  ambigu- 
ous, and  the  last  is  inaccurate. 

10.  The  jury  cannot  find  from  the  evidence  and  circum- 
stances of  this  case,  that  the  defendant,  and  tiioso  with  him,  went 
to  or  wei'c  upon  the  j)remi.ses  where  the  killing  occurred,  with 
the  common  design  to  kill  or  commit  any  felony,  and  there- 
fore, if  a  homicide  occurred,  only  he  who  did  it  and  those  who 
aided  or  abetted  him  could  be  held  responsible. 

Kcfused,  because  the  facts  are  for  you,  and  because  it  ex- 
cludes a  possible  part  of  the  case. 

11.  If  the  court  should  refuse  the  foregoing  point,  then  it  is 
respectfully  asked  to  charge:  That  unless  the  jury  (ind  from 
the  facts,  evidence  and  circumstances  of  this  case,  that  the  de- 
fendant Weston,  and  those  with  him,  went  to  oi'  were  upon 
the  premiscb  where  the  killing  occurred,  with  the  common  de- 
sign to  kill,  or  to  commit  some  felony,  none  but  he  who  did 
the  killing  or  those  who  aided  and  abetted  him  therein  can  bo 
held  responsible. 

Refused,  becr.use  it  would  require  much  modification  to  war- 
rant its  altlrniance. 

12.  That  loose  declarations  or  admissions  of  a  defendant 
when  under  the  influence  of  groat  excitement  should  be  re- 
ceived by  the  jury  with  great  care  and  caution.  Such  declara- 
tions are  the  weakest  and  most  uncertain  evidence  admitted 
by  the  law,  and  are  not  entitled  to  that  respect  and  conlidence 
which  How  from  the  calm  admissions  of  a  party  in  the  j)resence 
of  a  minister  of  the  law. 

These  views  are  rather  addressed  lo  you  than  to  the  court, 
and  are  submitted  for  your  consideration. 

13.  "Whilst  in  a  civil  issue,  involving  pecuniary  interests,  it 
is  the  duty  of  a  jury  to  weigh  the  evidence  and  render  a  ver- 
dict according  to  the  weight  of  the  evidence,  in  a  criminal 
case,  involving  the  life  or  liberty  of  a  citizen,  no  mere  prepon- 
derance or  weii>ht  of  evidence  is  enuu'Hi.     The  evidence  must 
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satisfy  the  conscience  of  the  jury  of  the  guilt  of  the  defendant 
beyond  all  reasonable  doubt;  or  if  the  jury,  after  a  calm  and 
full  review  of  all  the  testimony,  have  a  reasonable  doubt  of  the 
guilt  of  the  defendant,  it  is  their  duty  to  render  a  verdict  of 
acquittal.     Affirmed. 

14.  Evidence  of  good  character  is  not  a  mere  m!\Ive-:vei''ht 
thrown  into  a  case  to  assist  in  the  production  of  a  lesult  that 
would  happen  at  all  events,  but  it  is  positive  evidence,  and 
may  of  itself,  by  the  creation  of  a  .reasonable  doubt,  produce 
an  acquittal.     Affirmed. 

15.  A  reasonable  doubt  arises  upon  a  case  which,  after  com- 
parison and  consideration  of  all  the  evidence,  leaves  the  minds 
of  the  jurors  in  that  condition  that  they  cannot  say  they  feel 
an  abiding  conviction  to  a  moral  certainty  of  tiio  tnitli  of  the 
charge  against  the  defendant,  or  is  such  want  of  confidence  in 
the  result  of  thought  or  investigation  as  would  prevent  a  rea- 
sonable and  prudent  man  from  coming  to  a  satisfactory  con- 
clusion about  an  important  matter  in  the  business  of  life. 
Affirmed. 

10.  That  the  burden  of  proof  never  shifts  but  remninson  tlie 
commonwealth  throughout,  and  if  from  tiie  evidence  a  reason- 
able doubt  arises  the  defendant  is  entitled  to  a  verdict  of  ac- 
quittal.    AlHnued. 

17.  That  tlie  several  facts  and  circumstances  relied  upon  by 
the  commonwealth  to  convict  the  defendant  must  each  be 
proven  to  be  ti'ue  beyond  all  reasonable  doul)t.  and  if  any  of 
them  are  not  so  proved  it  is  the  duty  of  the  jury  to  ac(|iut  the 
defendant.     Allirmed. 

The  indictment  charges  in  one  count  that  the  defendant 
Milton  AVeston,  Absalom  M.  Bowser,  and  others,  murdered 
Obadiah  Haymaker,  and  under  the  indictmei'l  this  (!i'fondant 
could,  if  the  facts  warrant,  be  convicted,  whether  lie  be  ro 
garded  as  ])rincipal  of  the  first  degree,  as  pi'ineipMl  of  the 
second  degree,  or  as  accessory  before  the  fact.  Vou  liavc  been 
sworn  to  trv  tlie  allegations  of  this  indictment  so  far  only  as 
Milton  Weston  is  concerned. 

I  assume,  for  the  purpose  of  this  charge,  that  you  will  find 
that  Absalom  Bowser  did,  and  Milton  Weston  did  not,  inflict 
the  wounds  which  resulted  in  the  death  of  Obadiah  Haymaker. 
Under  the  capabilities  of  this  indictment,  it  will  be  necessary 
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for  you  to  try  the  allegatioi;s  as  to  Absalom  Bowser,  and 
to  determine  his  guilt  or  innocence,  and  if  guilty,  ascertain  the 
de<^ree  of  homicide  of  which  Bowser  was  guilty.  In  passing 
upon  the  guilt  or  innocence  of  Bowser,  you  will  do  it  upon 
your  responsibility  as  jurors,  and  upon  the  evidence  given  in 
this  trial,  as  exclusively  as  though  you  had  nc^t  been  told  by 
counsel  that  Bowser  had  been  tried  and  sentenced.  You  must 
make  up  your  minds  upon  this,  as  upon  every  other  question  in- 
volved, for  youi-selves. 

I  now  read  from  the  charge  of  Chief  Justice  Agnew:  *'  At 
common  law,  murder  is  described  to  be,  when  a  person  of 
sound  memory  and  discretion  unlawfully  kills  any  reasonable 
creature  in  being,  and  under  the  peace  of  the  commonwealth, 
with  malice  aforethought,  expressed  or  implied.  The  distin- 
guishing criterion  of  murder  is  malice  aforethought,  but  it  is 
not  malice  in  its  ordinary  understanding  alone,  a  |)articular  ill- 
will,  a  spite  or  a  grudge.  Malice  is  a  legal  term,  implying 
much  more.  It  com|)rehends  not  only  a  particular  ill-will,  but 
every  case  Avhere  there  is  a  wickedness  of  disposition,  hard- 
ness of  heart,  cruelty,  recklessness  of  consecjuences,  and  a  mind 
regardless  of  sojial  duty,  although  a  particular  person  may 
not  be  intended  to  be  injured.  Murder,  therefore,  at  common 
law  embraces  cases  where  no  intent  to  kill  existed,  but  where 
the  state  or  frame  of  mind  termed  malice,  in  its  legal  sense, 
prevailed. 

"In  Pennsylvania,  the  legislature,  consideriiig  that  there  is 
auianifest  did'erence  in  the  degree  of  guilt,  where  a  deliberate 
intention  to  kill  exists,  and  where  none  appiMis.  distinguishes 
murder  into  two  grades:  murder  of  the  Jirst  and  mm-derof  the 
second  degree;  and  provides  that  the  jury  Ix^l'ore  whom  any 
person  indicted  for  murder  should  be  ti'ied,  shall,  it'  they  find 
him  f^uilty  thereof,  ascertcwu  in  their  verdict  wiiether  it  be 
murder  ul  the  first  or  murder  of  the  second  de.;ree.  By  I  In 
act  el'  the  lUst  of  March,  18(50,  all  murder  which  shall  be  per- 
petrated by  means  of  poison,  or  by  lying  in  Wiiit.  or  by  any 
other  kind  of  wilful,  ileliberate  and  premeditated  killing,  or 
which  shall  be  ev)n\mitted  in  the  perpetration  of,  or  attempt 
to  perpelraiw  «*»y  arson,  ra))e,  robbery,  or  burglary,  shall  be 
doon\i>vl  murder  of  the  first  degree,  and  all  other  kinds  of 
murder  shall  be  deemed  amrder  of  the  second  degree." 
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Many  cases  have  been  decided  under  this  clause,  in  all  of 
which  it  has  been  held  that  the  intention  to  kill  is  the  essence 
of  the  offense;  therefore,  if  an  intention  to  kill  exists,  it  is  wil- 
ful;  if  this  intention  be  accompanied  by  such  circuinstiinces  as 
evidence  a  mind  fully  conscious  of  its  own  purpose  uiul  dcsicn 
it  is  deliberate;  and  if  sufficient  time  be  afforded  to  enable  the 
mind  fully  to  frame  the  design  to  kill,  and  to  select  the  instru- 
ment, or  to  frame  the  plan  to  carry  this  design  into  execution 
it  is  premeditated.  The  law  fixes  upon  no  length  of  time 
necessary  to  foi'm  the  intention  to  kill,  but  leaves  the  existence 
of  a  fully  formed  intent  as  a  fact  to  be  determined  by  the  jury, 
from  all  the  facts  and  circumstances  in  evidence. 

A  Icai-ned  judge  (Judge  Rush,  in  Co/iunonwca/f/i  v.  liichard 
Smif/i)  has  said:  "It  is  equally  true,  both  in  fact  and  from 
experience,  that  no  time  is  too  short  for  a  wicked  niaii  to  frame 
in  his  mind  his  scheme  of  murder,  and  to  contrive  the  means 
of  accomplishing  it."  But  this  expression  must  be  (]ualitied 
.lest  it  mislead.  It  is  true  that  such  is  the  swiftness  of  human 
thought,  that  no  time  is  so  short  in  which  a  wicked  man  may 
not  form  a  design  to  kill,  and  frame  the  means  of  executing 
his  purj)ose.  Yet  this  suddenness  is  opposed  to  premeditation, 
and  a  jury  must  be  well  convinced  upon  the  evidence  that 
there  was  time  to  deliberate  and  premeditate.  Tlie  law  re- 
gards, and  tiie  jury  must  find  the  actual  intent,  that  is  to  say, 
the  fully  formed  purpose  to  kill,  with  so  much  time  for  delib- 
eration and  premeditation,  as  to  convince  them  that  this  pur- 
pose is  not  the  immediate  offspring  of  rashness  and  impetuous 
tem])er,  and  that  the  mind  has  become  fully  conscious  of  its 
own  design.  If  there  be  time  to  frame  in  the  mind,  fully  and 
consciously,  the  intention  to  kill,  and  to  select  the  weaj)on  or 
means  of  death,  and  to  think  and  know  beforehand,  though 
the  time  be  short,  the  use  to  be  made  of  it,  there  is  time  to  delib- 
erate and  to  premeditate. 

The  proof  of  the  intention  to  kill,  and  of  the  disposition  of 
mind  constituting  murder  in  the  lirst  degree,  under  the  act  of 
assembly,  lies  on  the  commonwealth.  I3ut  this  proof  need  not 
bo  express  or  positive.  It  may  be  inferred  from  the  circum- 
stances. If,  from  all  the  facts  attending  the  killing,  the  jury 
can  fully,  reasonably  and  satisfactorily  infer  the  existence  of 
the  intention  to  kill,  and  the  malice  of  heart  with  which  it  was 
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(lone  tlicy  will  be  warranted  in  so  doing.  .  .  .  All  murder 
not  of  tlip  flt'st  degree  is  necessarily  of  the  second  degree,  and 
includes  all  unlawful  killing  under  circumstances  of  depravity 
of  heart,  and  a  disposition  of  mind  regardless  of  social  duty; 
but  where  no  intention  to  kill  exists,  or  can  be  reasonably  and 
fully  inferred,  therefore  in  all  cases  of  murder,  if  no  intention 
to  kill  can  bo  inferred  or  collected  from  the  circumstances,  the 
verdict  must  be  murder  in  the  second  degree. 

Manslaughter  is  defined  to  be  the  unlawful  killing  of  an- 
other without  malice  expressed  or  implied,  which  may  be 
voluntarily  in  a  sudden  heat,  or  involuntarily,  but  in  the  com- 
mission of  an  unlawful  act.  Voluntary  manslaughter  often  so 
nearly  approaches  murder,  it  is  necessary  to  distinguish  it 
clearly.  The  difrcrenco  is  this :  Manslaughter  is  never  attended 
bv  le^al  malice  or  depravity  of  heart,  that  condition  or  frame 
of  mind  before  spoken  of  exhibiting  wickedness  of  disposition, 
recklessness  of  consequences  or  cruelty,  being  sometimes  a  wil- 
ful act,  as  the  term  voluntary  denotes.  It  is  necessary  that 
the  circumstances  should  take  away  every  evidence  of  cool 
depravity  of  heart  or  wanton  cruelty.  Therefore,  to  reduce  an 
intentional  blow,  stroke  or  wounding,  resulting  in  death,  to 
voluntary  manslaughter,  there  must  be  sutficiont  cause  of 
provocation,  and  a  state  of  rage  or  passi(jn,  without  time  to 
cool,  placing  the  prisoner  beyond  the  control  of  his  reason,  and 
suddenly  impelling  him  to  the  deed.  If  any  of  these  be  want- 
ing, if  there  be  provocation  without  passion,  or  passion  without 
a  suiKcient  cause  of  provocation,  or  there  be  time  to  cool,  and 
reason  has  resumed  its  sway,  the  killing  will  be  murder.  .  .  . 
Insulting  or  scandalous  words  are  not  sutficient  cause  of  provo- 
cation; nor  are  actual  indignities  to  the  person  of  a  light  and 
trivial  kind.  Whenever  the  act  evidences  a  deadly  revenge 
and  not  the  mere  heat  of  blood ;  whenever  it  is  the  result  of  a 
devilish  disposition  and  not  merely  the  frenzy  of  rage,  it  is  not 
manslaughter,  but  murder. 

"To  excuse  homicide  by  the  plea  of  self-defense,  it  must 
appear  that  the  slayer  had  no  other  possible, or  at  least  proba- 
ble, means  of  escaping,  and  that  his  act  was  one  of  necessity. 
The  act  of  the  slayer  must  be  such  as  is  necessary  to  protect 
the  person  from  death  or  great  bodil}^  harm,  and  must  not  be 
entirely  disproportioned  to  the  assault  made  upon  him.  If  the 
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slayer  iisn  a  deadly  weapon,  and  under  such  circumstances  as  that 
the  slayer  must  be  awaro  that  death  will  bo  likely  to  ensue, the 
necessity  must  bo  great,  and  must  arise  from  imminent  peril  of 
life,  oi'  i;reat  bodily  injury.  If  thero  bo  nothin<j  in  the  circum- 
stances indicating  to  tho  slayer,  at  the  time  of  his  act,  that  his 
assailant  is  about  to  take  his  life,  or  do  him  great  bodilv 
harm,  but  his  object  appears  to  bo  only  to  commit  an  ordinaFv 
assault  and  battery,  it  will  not  excuse  a  man  of  equal  or  nearly- 
equal  strength,  in  taking  his  assailant's  life  with  a  deadlv 
\vea]ion." 

"  Tlio  burden  lies  on  the  prisoner,  in  such  a  case,  of  proving 
that  there  was  an  actual  necessity  for  taking  life,  or  a  seem- 
ing Olio  so  reasonably  apparent  and  convincing  to  the  slaver 
as  to  lead  him  to  believe  he  could  only  defend  himself  in  thiit 
way."  •   . 

"  When  two  or  more  are  to  bo  brought  to  justice  for  one  and 
the  Siuuo  felony  they  are  considered  in  the  liglit  of,  lirst, prin- 
cipals in  the  first  degree;  second,  principals  in  the  second  de- 
gree; third,  accessories  before  the  fact,  or  fourth,  accessories 
after  the  fact;  and  in  either  of  these  characters  they  will  be 
felons  in  consideration  of  law,  for  lie  who  takes  any  part  in  afel 
ony  is  in  the  construction  of  law  a  felon,  according  to  the  share 
whicli  ho  takes  in  the  crime."  .  .  .  A  principal  in  the  first 
degree  at  common  law  is  one  who  is  tho  actual  perpetrator  of 
the  act.  Principals  in  the  second  degree  are  those  who  are 
present,  aiding  and  abetting  the  commission  of  the  offense. 
.  .  .  "Merely  witnessing  a  crime,  without  intervention, does 
not  make  a  person  a  party  to  its  commission  unless  his  inter 
ferenco  was  a  duty,  and  his  non-interforenco  was  one  of  the 
conditions  of  the  commission  of  the  crime."  "Hence,  allhough 
a  man  bo  present  while  a  felony  is  committed,  if  he  take  no 
part  in,  and  do  not  act  in  concert  with  those  who  committed 
it,  he  will  not  be  a  principal  in  the  second  degree,  merely  be- 
cause he  did  not  endeavor  to  prevent  the  felony  or  apprehend 
the  felon." 

It  must  appear  that  it  was  in  his  mind  to  encourage,  incite. 
approve  of,  or  in  some  manner  afford  aid  or  consent  to  the  par- 
ticular act. 

"  It  is  not  necessary,  however,  to  prove  that  the  party  act- 
ually aided  in  the  commission  of  the  offense ;  if  he  watched 
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for  his  companions,  in  order  to  prevent  surprise,  or  remained 
at  a  convenient  distance  in  order  to  favor  their  escape,  if  neces- 
sary or  was  in  such  a  situation  as  to  be  able  readily  to  come 
to  their  assistance,  the  knowledge  of  which  was  calculated  to 
(rive  additional  eoniidence  to  his  comj)anions,  in  contemplation 
of  law  he  was  aidin<^  and  abetting." 

"I)Ut  the  act  must  be  the  result  and  in  execution  of  the  con- 
federacy; and  if  the  crime  is  committed  by  a  confederate,  as 
collateral  to  an  escape,  or  if  several  are  out  for  the  pui'pose  of 
committing  a  felony,  and,  ujjon  an  alarm,  run  different  ways, 
and  one  of  them  maim  a  pursuer  to  avoid  being  taken,  the 
others  are  not  to  be  considered  principals  in  such  act," 

"It  is  not  necessary  tliat  the  crime  should  be  part  of  the 
original  design;  it  is  enough  if  it  be  one  of  the  incidental 
probable  consequences  of  the  execution  of  that  design,  and 
slioidd  appear  at  the  moment  to  one  of  the  participants  to  bo 
expedient  for  the  common  purpose.  Thus,  where  A.  and  B. 
go  out  for  the  purpose  of  robbing  C,  and  A.  in  inirsuance  of 
the  plan;  and  in  execution  of  the  robbery,  kills  C,  then  B.  is 
guilty  of  murder." 

"An  accessory  before  the  fact  is  one  who, though  absent  at 
the  commission  of  the  felony,  procures,  counsels  or  comm;inds 
another  to  commit  said  felony  subsecjuently  perpetrated  in  con- 
sequeiuc  of  such  procuring,  counsel  or  command.  To  consti- 
tute such  an  accessory  it  is  necessary  that  he  should  have  been 
absent  at  the  time  when  the  felony  was  committed ;  if  he  was 
either  actually  or  constructively  [)resent,  ho  is,  as  has  been 
seen,  principal.  The  accessory  is  liable  for  all  that  ensues  as 
incident  to  the  execution  of  the  unlawful  act  commanded." 

"Having  stated  the  law  of  the  crime,  we  now  note  the  law 
of  the  evidence;  and  first,  it  may  be  stated,  as  a  general  rule, 
that  all  homicide  is  presumed  to  be  malicious,  that  is,  murder 
of  some  degree,  until  the  contrary  appears  in  evidence.  There- 
fore, the  burden  of  reducing  the  crime  from  murder  to  man- 
slaughter, where  it  is  proved  that  the  prisoner  committed  the 
deed,  lies  on  him.  lie  must  show  all  the  circumstances  of  al- 
leviation or  excuse  upon  which  he  relies  to  reduce  liis  offense 
from  murder  to  a  milder  kind  of  homicide,  unless,  indeed, 
where  the  facts  already  in  evidence  show  it.  But  though  the 
homicide  without  the  circumstances  of  alleviation  or  excuse  is 
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presumed  to  bo  murder,  it  is  not  presumed  to  be  murder  of  tlie 
first  degree;  the  presumption  against  him  rises  no  higher  than 
murder  in  the  second  degree,  until  it  is  shown  by  the  common- 
wealth to  be  murder  in  the  first  degree.     It  therefore  lies  on 
the  commonwealth  to  satisfy  the  jur\'^  of  those  facts  and  cir- 
cumstances which  indicate  the  deliberate  intention  to  kill,  and 
to  prove  depravity  of  heart  and  conscious  purpose,  which  con- 
stitute, as  before  stated,  the  crime  of  murder  in  the  first  decree. 
In  deciding  upon  the  case,  or  upon  any  material  part  of  it,  the 
jury  must  find  such  beyond  any  reasonable  doubt  aiisino; oui 
of  the  evidence,  which  prevents  them  from  coming  to  a  satis- 
factory conclusion,  but  this  doubt  must  fairly  arise  out  of  the 
evidence  and  not  be  merely  fancied  or  conjured  up.    A  jurv 
must  not  raise  a  mere  fanciful  or  ingenious  doubt  to  esca])e  the 
consequence  of  an  unpleasant  verdict.     It  must  be  an  honest 
doubt,  such  a  difficulty  as  fairly  strikes  a  conscientious  mind 
and  clouds  the  judgment.     If  the  mind  be  fairly  satislicd  of  a 
fact,  on  the  evidence,  as  much  so  as  wouhl  induce  a  man  of 
reasonable  firmness  and  judgment  to  take  the  fact  as  triie,  and 
to  act  upon  it  in  a  matter  of  ini])ortance  to  himself,  it  would 
be  sufficient  to  rest  a  verdict  upon."     I  also  quote  on  this )  lint 
from  the  great  Chief  Justice  Gibson:     "  Evidence  is  suHiciont 
when  it  excludes  disbelief:  that  is,  actual  and  not  technical  dis- 
belief, for  he  who  is  to  pass  upon  the  question  is  not  at  liberty 
to  disbelieve,  as  a  juror,  while  he  believes  as  a  man ;  it  is  enough 
that  his  conscience  is  clear."     Or,  as  another  chief  justice  has 
put  it,  "Tho  evidence  which  produces  belief  in  their  minds  in 
one  capacity  would  work  the  same  result  in  the  other.    The 
law  says  you  are  the  judges  of  the  credibility  of  tiie  witnesses, 
and  your  whole  duty  in  this  regard  is  involved  in  a  correct 
understanding  of  what  it  is  to  'judge'  of  their  credibility." 

"The  presumption  of  the  law  is,  that  every  witness,  duly 
sworn  or  affirmed,  speaks  the  truth  until  the  contrary  appears, 
and  that  must  appear  from  what  you  have  seen  or  learned  here 
upon  the  trial.  So  it  wouhl  not  be  a  performance  of  your 
duty  if  you  were  to  disregard  the  testimony  of  a  witn(>s3  sim- 
ply because  you  have  the  power  to  do  so.  The  rejection  of 
his  testimony  must  be  the  result  of  careful  rellection  and  of 
an  honest  effort  to  form  a  correct  judgment  upon  the  point." 

"  The  defendant  has  produced  evidence  of  his  general  repu- 
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tation  for  peace  and  good  conduct  among  those  who  have 
kn,o\vn  him  during  his  past  life.  The  effect  of  such  evidence 
is  not  confined  to  doubtful  cases.  Evidence  of  good  character, 
when  proved  to  exist,  is  not  a  mere  make-weight  thrown  in  to 
assist  in  the  i)roduction  of  a  result  that  would  happen  at  all 
events;  but  it  is  positive  evidence.  A  case  may  be  so  made 
out  that  no  previous  character,  however  good,  can  make  it 
doubtful;  but  there  may  bo  cases  in  which  evidence  given 
against  a  person  without  character  would  command  credence 
in  which  a  high  character  would  produce  a  reasonable  doubt, 
or,  indeed,  actually  outweigh  the  criminating  evidence.  Such 
evidence  is  in  truth  '  a  fact  varying  greatly  in  value  according 
to  its  nature;  v".rying  still  more  in  value  according  to  the 
proof  to  which  it  is  opposed;'  but  it  may  of  itself,  by  the  crea- 
tion in  your  minds  of  a  reasonable  doubt  of  the  existence  or 
truthfuiness  of  the  criminating  evidence,  cause  you  to  acquit 
the  defendant." 

The  nature  of  the  weapon  used  by  an  accused  may  be  im- 
|)ortant  to  be  considered.  The  deadliness  of  the  weapon  tends 
to  indicate  the  intention  with  which  it  is  used.  I  read  the 
language  of  the  supremo  court  in  a  case  where  a  wife  was 
killed  by  a  musket  ball. 

"If  the  killing  was  not  accidental,  then  malice  and  a  design 
to  kill  were  to  be  presumed  from  the  use  of  the  deadly  weapon; 
for  the  law  a(Io|)ts  the  conrnon  and  rational  belief  that  a  man 
intends  the  usual,  immediate  and  natural  consequences  of  his 
voluntary  act.  Human  reason  will  not  tolerate  the  denial  that 
a  man  who  intentionally,  not  accidentally,  lires  a  musket  ball 
through  the  body  of  his  wife,  and  thus  infiictsa  mortal  wound, 
has  a  heart  fatally  bent  on  mischief,  and  intends  to  kill.  What- 
ever, therefore,  in  this  case,  tended  to  prove  that  the  killing 
was  not  accidental,  contributed  also  to  establish  that  it  was 
wilful,  malicious  and  with  a  design  to  kill."     .     .     . 

As  to  the  testimony  of  Hirsh  and  Iveil,  you  will  ascertain 
whether  they  were  accomplices  of  the  defendant.  If  they 
were,  the  law  of  their  credibility  is  as  follows: 

"The  degree  of  credit  that  should  be  given  to  an  accomplice 
is  a  matter  exclusively  within  the  province  of  the  jury.  It  is 
competent  for  them  to  convict  on  his  uncorroborated  testi- 
mony, but  the  source  of  such  evidence  is  so  corrupt  that  it  is 


.yd 


454 


AMERICAN  CRIMINAL  REPORTS. 


deemed  unsafe  to  rely  upon  it  alone;  and  hence  it  is  the  prac- 
tice of  courts  to  admonish  the  jury  of  the  danger  and  advise 
against  a  conviction  on  the  testimony  of  an  accomplice,  unless 
he  is  corroborated  to  some  extent,  especially  as  to  the  guilt  of 
the  party  he  accused." 

Now  let  me  assist  you  in  applying  these  principles  and  rules 
to  the  facts  as  you,  whose  duty  it  is,  may  lind  them.  You 
will  probably  first  determine  of  what  crime,  if  any,  Absalom 
Bowser  was  guilty.  You  v/ill  probably  find  that  the  instru- 
ment used,  a  bayonet,  an  instrument  of  warfare,  is  a  deadly 
weapon,  and  that  the  injuries  inflicted  by  him  were  not  acci- 
dental. If  the  injuries  so  inflicted  by  Bowser  killed  Obudiah 
Haymaker,  as  we  have  seen,  the  law  presumes  the  sliiyer's 
offense  was  murder  of  the  second  degree. 

Do  the  facts  show  that  the  presumption  is  erroneous?  Was 
Bowser's  oft'ense,  if  any,  manslaughter?  Was  there  such  prov- 
ocation given  to  Bowser  as  would  warrant  rage  or  passion 
upon  his  part?  Was  he  impelled  in  his  action  by  such  passion. 
without  time  to  cool,  placing  him  beyond  control  of  his  reason 
and  suddenly  impelling  him  to  the  deed?  If  there  was  no 
provocation,  as  has  been  heretofore  indicated,  or  if  he  was  not 
under  the  control  of  passion,  or  if  his  passion  was  solely  the 
result  of  his  own  temper  and  disposition,  his  ollense,  if  any, 
was  not  manslaughter. 

Were  the  injuries  inflicted  in  self-defense?  If  you  find  that 
Bowser  used  a  deadly  weapon,  in  such  nuinner  that  death  was 
likely  to  ensue,  as  we  have  seen,  the  necessity  must  have  been 
great,  and  must  have  arisen  from  imminent,  or  to  iiini  seem- 
ingly imminent,  peril  of  life  or  of  great  bodily  hanu.  Had 
he  no  other  possible,  or  at  least  probable,  means  of  escaping 
and  of  avoiding  the  necessity  of  imperiling  the  life  of  Hay- 
maker? 

If  there  be  any  other  facts  in  evidence  which  show  that  the 
presumption  as  to  murder  of  the  second  degree  is  erroneous, 
you  will  apply  them. 

If  you  do  not  find  that  Bowser  was  guilty  of  manslaughter, 
or  acted  in  self-defense,  you  will  inquire  whether  he  was  guilty 
of  murder  of  the  first  degree.  If  you  find  that  Bowser  in- 
tentionally, not  accidentally,  used  a  deadly  weapon  upon  the 
body  of  Haymaker  and  inflicted  wounds  which  caused  his 
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death,  malice  and  design  to  kill  are,  as  we  have  seen,  to  be 
presumed  from  such  use  of  the  weapon.  Was  the  killing  de- 
libenitc  and  premeditated?  As  we  have  seen,  if  sufficient  time 
be  afforded  to  enable  the  mind  fully  to  frame  the  design  to 
kill  and  to  select  the  instrument,  the  act  is  premeditated.  As 
I  recall  the  testimony  of  the  surgeon.  Bowser  inflicted  three 
fatal  penetrating  wounds  and  four  abrasions  slightly  penetrat- 
ing the  body.  It  has  been  testified  that  he  took  the  gun  and 
bavonet  which  he  used  out  of  tlie  hand  of  another,  and  also 
that  he  fired  in  the  direction  of  the  deceased,  and  that  the  lat- 
ter received  a  grave  gun-shot  wound.  If  you  believe  this  evi- 
dence, yt»u  will  determine  whether  these  acts  afforded  him. 
sufficient  time  to  fully  frame  the  design  to  kill  and  to  select 
the  instrument  with  which  to  execute  it,  and,  in  connection 
with  the  nature  and  use  made  of  the  instrument,  whether  ho 
(lid  frame  such  design. 

Considerable  evidence  hiis  been  offered,  and  a  great  deal  has 
been  said  as  to  possession,  and  right  of  possession  and  property, 
relative  to  which  I  may  say  that  in  a  possible  aspect  of  this 
case  you  may  utterly  disregard  it.  If  you  lind  from  the  evi- 
dence Miat  no  attack  or  ai)j)earan(.'e  of  attack  was  made  by  the 
deceased  and  those  acting  with  him,  upon  Bowser  and  the 
•  tliers  at  the  derrick,  and  that  the  latter  were  not  put  upon 
the  defensive,  it  was  quite  immaterial  whether  Bowser  and  the 
otliei's  were  there  in  the  exercise  of  right  of  possession  or  not, 
as  their  acts  were  not  in  defense  of  such  rights.  If  you  find 
that  all  that  Haymaker  and  those  acting  with  him  did,  or  gave 
any  indication  of  doing,  was  to  go  and  stand  upon  the  pile  of 
Ijoards  and  remain  there,  and  that  those  boards  were  the  prop. 
erty  of  the  company  with  which  those  men  were  connected, 
you  will  determine  the  guilt  or  innocence  of  Bowser,  and  of 
the  defendant,  without  reference  to  questions  of  possession  of 
property.  If  that  was  the  state  of  facts  at  the  time  the  deceased 
was  wounded,  he  and  those  with  him  were  no  more  than  tres- 
passers; though  they  had  no  right  on  the  premises,  the  use  of 
a  deadly  weapon  upon  liis  person  was  criminal.  What  is  the 
testimony  as  to  this  matter?  As  I  recall  it  (vou  will  ascertain 
the  facts  for  yourselves  in  all  questions),  the  testimony  for  the 
commonwealth  is  uniform  and  corroborated  by  one  witness  of 
the  defense;  that  Ilaynuiker  and  those  acting  with  him  came 
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to  the  neighborhood  of  the  derrick  witliout  haste  and  without 
the  brandishing-  of  pick-handles ;  that  there  was  no,  or  that  the 
witnesses  saw  no  brandishing  of  pick-handles  by  tlioso  on  the 
board  pile,  and  that  no  attack  or  appearance  of  attack  was 
made  by  the  latter.  Of  the  witnesses  for  the  commonwealth 
there  was  a  former,  a  mail  boy,  and  three  young  men,  and  pos 
sibly  others  who  seem  to  have  had  no  connection  with  the 
claimants  of  the  well.  The  only  diverse  testimony  that  I  re- 
member was  that  of  Mr.  Mechling,  and  a  young  man,  wlio  hoth 
were  at  a  distance,  according  lo  ]\[r.  Mechling,  of  aljuut  one 
thousand  feet.     You  will  determine  the  facts. 

I  instruct  you  further  that  the  title  and  possession  of  this 
defendant  to  the  well  was  not  such  as  would  excuse  him,  or 
those  with  him,  in  taking  in  their  defense  the  life  of  an  assailant. 
though  the  latter  might  with  others  have  come  witli  tlie  mani- 
fested purpose  of  exj)clling  by  force  those  in  possession,  liather 
than  this,  he  and  they  would  have  to  submit  to  t]is|)ossessi()n 
and  to  seek  redress  through  the  law.  If  you  tind  that  l><jwser 
was  not  guilty  of  any  degree  of  homicide,  you  will  acquit  this 
defendant.  If  you  liud  liira  guilty  of  any  offense  under  this 
indictment,  you  will  consider  the  relation  under  tiie  law  and 
the  facts  of  tliis  defendant  to  the  offense,  of  liowser.  Was  the 
defendant  Weston  present,  aiding  u'hI  abetting  (as  you  have 
learned,  the  law  interprets  those  wo.  ..^)  in  the  crime,  if  any, 
committed  by  Bowser?  "Was  he  in  such  a  situation  as  to  be 
readily  able  to  come  to  Bowsers  assistance,  if  useful? 

[As  you  have  seen,  in  order  that  you  may  liud  this  defendant 
guilty  of  being  present,  aiding  and  abetting,  it  is  not  neodfnl 
that  it  should  appear  that  he  was  actually  at  luiiul,  tliat  ho  per- 
soiuilly  assisted,  that  he  knew  befoi*ehand  of  Jio user's  act,  or 
that  he  consented  to  it  beforehand.  It  will  be  sullicient  that 
he  was  near  enough  to  readily  assist  in  furthering  the  purpose 
for  which  he  and  those  with  him  were  there,  and  tiiat  tlie  kill 
ing  was  an  incidental  and  probable  consecjuenco  of  the  oxecu 
tion  of  that  purpose,  and  that  the  killing  apiieared  at  that 
moment  to  Bowser  to  be  expedient  for  that  purpase.  Wiiat 
was  that  purpose?  AVas  it,  as  I  understand,  to  be  the  claim  on 
the  part  of  the  defendant  to  occupy  the  well,  if  it  could  Ixnlone 
without  a  breach  of  the  peace,  and  to  hold  it  by  using  only 
lawful  means,  without  intent  to  use  a  deadly  weapon,  but 
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merely  to  employ  such  weapons  for  purposes  of  intimida- 
tion?] 

Or  was  that  purpose  to  dispossess  those  who  at  the  time  were 
occupyin^^  the  well  to  provide  guns,  bayonets  and  ammunition, 
and  to  take  them  upon  the  premises,  and  to  hold  the  well,  by 
their  use,  if  necessary  ?  You  will  determine  this  question  in 
the  light  of  all  the  evidence,  the  providin<^  of  guns,  of  balls  and 
cartridges,  and  of  bayonets,  of  the  loading  of  the  guns  with 
missiles,  of  the  using,  as  testified,  of  the  guns  as  clubs  against 
the  deceased  and  others  when  they  approached  unarmed,  and 
such  other  facts  as  may  aid  you  in  your  inquiring  as  to  your 
respective  theories  on  this  point. 

If  you  find  that  this  defendant  was  present,  aiding  and  abet- 
ting in,  and  that  the  act  of  Bowser  was  done  in  pursuance  of 
the  common  ])in'poso  and  was  an  incidental  and  probable  con- 
sequence of  the  execution  of  the  purjiosc  for  which  Bowser  was 
there,  this  defendant  was  a  principal  in  the  killing  by  Bowser, 
though  it  was  not  a  part  of  the  common  purpose. 

But  even  if  you  so  find,  it  seems  to  me  that  this  defendant's 
crime  is  not  necessarily  of  the  same  grade  as  that  uf  Bowser. 
If  you  find  tlie  facts  so  to  be,  and  at  the  same  time,  though  this 
defendant  may  have  brought  Bowser  there,  that  Bowser's  act 
was  infiuenced  by  brutal  ]>assion,  unsuspected  by  this  defend- 
ant, it  seems  to  me,  although  he  could  not  be  guiltless,  the  law 
would  regard  his  criminality  as  possibly  of  a  less  grade  than 
that  of  Bowser. 

Did  the  defendant,  though  absent  at  the  killing  of  the  de- 
ceased, procure,  counsel  or  command  the  act  of  Bowser,  perpe- 
trated in  cnnse(iuence  of  such  procuring,  counsel  or  command? 

Tile  evidence  does  not  give  a  direct  answer  to  this  ([uestion, 
and  you  must  determine  it  by  inference  from  tliu  evidence.  If 
you  can  fully,  reasonably  and  satisfactorily  find  from  all  the 
evidence  that  such  was  the  case,  you  will  be  warranted  in  so 
doing.  If  you  so  find,  and  that  the  killing  ensued  in  tiie  exe- 
cution of  the  unlawful  act,  procured,  counseled  or  commanded 
by  this  defendant,  ho  would  be  liable  therefor. 

Counsel  have  pressed  upon  your  attention,  on  the  one  hand, 
considerations  touching  the  defendant,  and  on  the  other  of  al- 
leged duty  to  the  community  and  to  the  law.  You  will  give 
these  and  all  other  considerations  their  due  weight.     You  can- 
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not  fully  perform  your  duty  if  you  shall  consider  only  the  de- 
fendant and  the  consequences  to  him.  In  my  jud^^iuent,  you 
can  best  discharge  it  if  you  will  keep  constantly  l)cl'ore  you 
that  your  duty  is  simply  to  try  a  question  of  fact,  juul  to  give 
a  true  verdict  according  to  the  evidence.  If  you  will  exclude 
from  your  mind  every  consideration  that  docs  not  aid  you  in 
ascertaining  that  verdict,  you  will  therein  be  fuitiit'iilly  per- 
forming your  obligations  to  the  defendant,  to  the  law,  and  to 
yourselves. 

The  jury  returned  a  verdict  of  guilty  of  voluntary  man- 
slaughter. A  motion  in  arrest  of  judgment  was  made,  which 
was  overruled,  whereupon  the  defendant  was  sentcnccMi  to  pay 
a  fine  of  six  cents  and  the  costs  of  j)rosecution,  and  nndergo  an 
imprisonment  in  the  western  penitentiary  for  the  poii(j(l  of  live 
years. 

The  defendant  took  this  writ,  assigning  for  error  the  manner 
of  answering  the  defendant's  first  point  (first  assign iiient),  the 
answers  to  the  eighth,  ninth,  eleventh  and  twelfth  |)()ints  (^sec- 
ond, third,  fourth  and  fifth  assignments);  that  poi'tioii  of  the 
charge  above  quoted  which  is  inclosed  in  brackets  (sixth  as- 
signment); the  overruling  of  the  challenges  to  the  jurors  Burns, 
Tyle,  Morris,  "VVeldon,  McElhaney  and  IMcC'lelland  (seventh. 
eighth,  ninth,  tenth,  eleventh  and  twelfth  assignments);  and 
the  exclusion  of  the  testimonv  of  the  witness  !Meciilin,  as  to  the 
advice  given  by  counsel  to  the  defendant  (thirteenth  assign- 
ment). 

Thomas  31..  Marshall,  with  him  John  S.  I2ohh,  Wm.  Reardon 
and  C.  A.  O^Jirten,  for  plaintiff  in  erroi:^ 

W.  McCullowjh,  acting  district  attorney,  and  W.  I).  Moore, 
for  the  commonwealth. 


Gkekn,  J.  There  is  no  merit  whatever  in  the  first  assign- 
ment of  error. 

The  modification  of  the  defendant's  eighth  point  covered  by 
tli«  second  assignment  was  entirely  correct.  The  point  limited 
the  prisoner's  responsibility  to  a  direct  aiding  or  assisting  inthe 
killing.  The  answer  merely  modified  this  by  cxtentling  the 
responsibility  to  aiding  or  abetting  in  the  common  i)iir|t().sc  of 
all,  providing  the  killing  was  in  pursuance  of,  or  an  incidental, 
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probjiblo  consequence  of,  such  purpose.  "We  see  no  error  in 
this.  If  there  was  a  common  purpose  to  kill,  and  the  prisoner 
was  present,  aiding  or  abetting  in  tliat  purpose,  of  course  he 
was  liable  for  the  act  of  one  of  the  party  he  was  ".iding  in 
carrying  out  that  purpose.  Equally  true  is  it  that  he  would 
be  so  liable  if  the  killing  was  a  probable  consequence  of  the 
common  purpose.  Thus  it  is  said  in  1  Whart.  Crim.  Law,  §  220 
(8th  ed.):  "  It  is  not  necessary  that  the  crime  should  be  part  of 
the  original  design;  it  is  enough  if  it  be  one  of  tlio  incidental, 
probable  consequences  of  the  execution  of  that  design,  and 
should  appear  at  the  moment  to  one  of  the  participants  to  be 
expedient  for  the  common  purpose.  Thus,  wliere  A.  and  B. 
iTOOUt  for  the  purpose  of  robbing  C,  and  A.,  in  pursuance  of 
the  plan,  and  in  execution  of  the  robbery,  kills  C,  B.  is  guilty 
of  murder."  Tlie  intent  stated  in  the  point,  to  hold  possession 
by  a  sliow  of  arms  for  intimidation  only,  was  itself  unlawful, 
and  draws  to  itself  the  consequences  of  acts  done  in  carrying 
it  into  execution. 

The  fault  of  the  first  clause  of  the  defendant's  ninth  point 
is  that  it  does  not  cover  all  the  circumstances  which  are  essen- 
tial to  the  validity  of  its  conclusion.  The  conclusion  is  abso- 
lute that  tliere  would  bo  no  responsibility  of  tho  defendant,  a 
confederate,  altliough  the  slayer  intended  his  act.  Tho  only 
premise  given  for  the  conclusion  is  that  the  defendant  intended 
to  hold  i)ossossion  by  lawful  means  and  did  not  intend  to  use 
a  deadly  weapon  upon  any  who  might  attempt  to  dispossess 
him.  l>ut  tlio  point  includes  as  part  of  the  intent  the  deter- 
mination to  hold  possession  by  using  as  much  force  as  was  nec- 
essary, and  the  conclusion  ignores  the  effect  of  an  actual  use  of 
arms  by  the  whole  party,  including  the  defendant,  in  holding 
possession,  and  therefore  omits  a  circumstance  which  may  be 
quite  material  to  its  validity.  It  was  doubtless  for  I'easons  like 
this  that  the  learned  judge  said  the  first  clause  was  ambigu- 
ous. The  last  clause  of  the  point  is  not  technically  sound  and 
justities  the  remark  of  the  court. 

The  fourth  assignment  is  not  ])ressed. 

As  to  the  fifth,  it  may  be  said  that  it  is  put  rather  too 
strongly  for  an  absolute  affirmance,  but  the  <;ourt  practically 
affirmed  it  by  referrmg  it  to  the  jury  as  an  expression  of  views 
more  proper  for  them  than  for  the  court.     Tho  point  related 
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to  the  effect  to  be  attached  to  loose  declarations.  This  of 
course,  was  for  the  jury  to  consider,  so  far  as  the  apphcation 
of  the  doctrine  was  concerned,  and  it  was  turned  over  to  them 
without  denial  or  qualification.  Properly,  it  should  have  been 
somewhat  qualified,  but  the  omission  to  express  the  qualifica- 
tion is  no  ground  for  reversal  when  it  gave  the  dcfeuilant  the 
full  equivalent  of  an  aflirmance. 

The  sixth  assignment  is  disposed  of  by  the  answer  to  the 
second.  We  see  no  error  in  the  part  of  the  charge  covered  bv 
this  assignment.  Surely,  if  the  killing  was  an  incidental  ami 
a  probable  consc(juence  of  the  execution  of  the  coiniiion  pur- 
pose, and  the  defendant  was  participating  in  the  acts  which 
were  being  done  in  the  execution  of  that  purpose,  he  was  re- 
sponsible. Whether  he  was  so  participating  was  carefully  left 
to  the  jury. 

The  seventh  to  twelfth  assignments,  both  inclusive,  cover  the 
rejection  of  the  defendant's  challenges  to  six  of  the  jurors.  A 
careful  examination  of  the  testimony  of  tlie  jurors  convinces 
us  that  the  challenges  were  properly  overruled  under  the  de- 
cision in  the  case  of  Allhon  v.  Com.,  3  Out.,  17.  All  of  the 
jurors  denied  that  the}"^  had  formed  or  expressed  any  fixed 
opinion  as  to  the  guilt  or  innocence  of  the  defendant.  Xone 
of  them  had  read  or  heard  the  testimony  taken  on  a  former 
trial,  because  there  had  been  no  former  trial  of  this  defend- 
ant. There  had  been  a  ])reliminary  hearing  as  to  the  facts  of 
the  occurrence  which  resulted  in  the  death  of  Haymaker,  and 
there  had  been  a  trial  of  one  of  the  persons  im[)licato(l  named 
Bowser.  Sou'iia  of  the  jurors  liad  read  the  newspaper  reports 
of  the  hearing,  and  some  had  read  parts  of  the  testimony,  as 
published  in  the  newspapers,  taken  on  the  trial  of  Uowsor.  Xo 
one  said  he  had  read  the  whole  of  the  testimony  actually  de 
livered  on  the  Bowser  trial.  Even  if  a  readinjr  of  the  whole 
of  the  testimony  in  the  Bowser  Case  would  have  disqualified 
the  juror,  the  evidence  does  not  come  up  to  that  tost,  and 
therefore  was  not  sufficient  as  a  cause  of  challenge.  But  it  is 
very  evident  that  Bowser's  Case  and  the  defendant's  case  are 
not  the  same.  One  might  be  guilt}'  and  the  other  innocent. 
The  testimony  in  Bowser'' s  Case  might  disclose  little  or  nothinL^ 
of  the  facts  necessary  to  convict  Weston,  and  therefore  an 
opinion  that  Bowser  was  guilty,  upon  the  evidence  given  tu 
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implicate  him,  would  not  at  all  necessitate  an  opinion  as  to 
TV^eston's  guilt.  As  every  one  of  the  jurors  denied  the  forma- 
tion of  any  fixed  opinion  as  to  Weston's  guilt,  there  was 
nothing  to  disqualify  any  of  them  under  our  decision  in  Alii- 
soil's  Cast'.    These  assignments  are  not  sustained. 

As  to  the  thirteenth  assignment,  it  is  only  necessary  to  say 
that  if  counsel  had  advised  the  defendant  that  he  might  with 
impunity  do  every  one  of  the  acts  necessary  to  make  out  his 
guilt,  the  fact  of  such  advice  would  have  been  no  defense 
whatever  to  him.  Of  coui-se,  if  he  was  advised  that,  he  might 
do  some  of  these  acts  without  criminality,  it  could  have  no 
higher  olFect.  Whatever  legal  rights  the  defendant  might 
have  as  to  propert}--  claimed  by  him,  he  could  set  up  and  avail 
himself  of,  whether  he  luid  been  advised  of  them  or  not.  The 
dvina'  of  the  advice  neither  increases  nor  diminishes  his  crim- 
inality  in  any  tlegree,  and  therefore  it  was  irrelevant. 

The  judgment  is  attirmed,  and  it  is  ord^^red  that  the  record 
be  remitted  to  the  court  of  oyer  and  terminer  of  Allegheny 
county  for  the  purpose  of  execution. 

Note.— See  The  Queen  v.  Cox  and  Railton,  5  Am.  Cr.  R,,  IdO,  in  regard 
to  privileged  communications,  advice  of  counsel,  etc. 


Dacey  v.  The  People. 


(116  111.,  555.) 

Murder:  Continuance  —  Affidavits —  Cumulative  evidence  —  Insanity — lu' 
struvlions  —  Omitting  to  instruct  as  to  degree  —  Credibility  of  witness, 

1.  Continuance— What  affidavit  fob,  must  show.— It  is  necessary  that 

a  party  applying  for  a  continuance  should  show  by  attidavit  how  he 
would  be  injured  by  a  denial  of  the  motion,  e,  g.,  by  mentioning  some 
witness  who  cannot  bo  brought  in  now,  but  can  be  brought  into  com  t 
at  a  future  term ;  or,  if  the  continuance  is  asked  on  the  ground  that 
counsel  have  been  employed  only  a  short  time  previous,  it  should  be 
stated  that  by  reason  of  that  fact  counsel  will  be  unable  fairly  to  pre- 
sent the  case. 

2.  Same  — As  affidavfts  fob  are  generally  taken  as  true,  they 

MUST  BE  CONSISTENT. —  For  the  purpose  of  deciding  a  motion  for  a  con- 
tinuance the  affidavits  must  generally  be  taken  to  be  true;  but  when 
several  affidavits  are  tiled  for  the  purpose  of  obtaining  a  continuance, 
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wliicli  aro  inconsistent  with  each  other,  the  court  is  not  bound  to  treat 
both  as  true.  It  is  [)rt'sume(l  that  in  malting  tlio  showing  for  a  contiim- 
anco  the  (U'fumhint  will  make  the  strongest  po.s.Hible  stati'iucnt  in  his 
own  favor  tliat  the  facts  will  warrant;  and  so  far  as  the  sliowing  is 
etiuivocal  or  uncertain,  the  intendments  must  ho  taken  agniiiHt  it, 
8.  Cumulative  fa'idence  as  ground  for  roNTiN'UANCE.— Continuances 
will  not  be  granted  for  tlio  pnrposo  of  enabling  a  party  to  ohtiiiii  testi- 
mony unless  some  necessity  for  such  testimony  is  shown.  P^videnco 
that  is  merely  cumulative  is  not  so  necessary  as  to  bt)  ground  for 
granting  a  continuance  to  enable  a  party  to  procure  it,  except  in  simeial 
circumstances,  e.  g.,  a  conflict  of  evidence  on  the  point  to  prove  wiiicii 
it  is  offered. 

4.  What  affidavit  must  state  as  to  procurino  attendance  of  non- 

resident WITNESS. — Aflidavits  for  a  continuance  wliich  state  that  the 
party  believes  he  can  procure  the  attendance  of  certain  witnesses,  and 
expects  to  prove  certain  propositions  by  them,  must  also  stale  the 
grounds  of  such  expectation.  Without  this  they  are  iiisutliiient, 
W^here  witnesses  are  beyond  the  limits  of  the  state,  it  is  necessary  to 
sti'te  the  gromids  on  which  the  expi'ctation  is  based  that  tlicir  attend- 
ance can  be  jjrocured.  And  further,  ho  must  have  used  sudi  reason- 
able means  as  are  within  liis  jwwer  to  procure  their  atteiulance  and 
testimony.  But  wliere  the  witness  lives  within  the  state,  ami  is  amen- 
able to  the  process  of  the  court,  the  statement  of  expectation  tiiat  tiicir 
attendance  can  be  had  is  sutlicient. 

5.  Insanity  as  a  defense  — Definition -—Presumption  op  sanity - 

Reasonaule  douut. —  The  law  presumes  every  man  to  be  sane  until 
insanity  is  made  to  appear.  To  make  a  case  of  insanity  it  must 
"appear"  that,  at  the  time  of  committing  the  acts  chargeil,  the  ac- 
cused was  alTected  with  insanity  to  such  a  degree  as  to  create  an  un- 
controllable impulse  to  do  the  act  charged,  by  overriding  liis  reason 
and  judgment.  The  lc,?;al  presumption  of  sanity  may  be  overcome  by 
evidence  tending  to  prove  insanity,  sufHcient  to  raise  a  reasonable 
doubt  of  his  sanity  at  the  time  of  the  commission  of  the  act  for  which 
he  is  sought  to  be  held  accountable.  ^ 

6.  Single  instruction  need  not  embody  whole  law  of  case  —  DEaREE 

of  proof. —  It  is  impossible  to  embody  in  a  single  instruction  all  tlie  law 
relative  to  the  subject  of  a  case ;  e.  g.,  relative  to  the  nature  of  the  case 
to  be  made  out,  and  the  degree  of  proof  necessary  to  sustain  it.  It 
will  be  sufficient  if  there  is  nothing  in  the  particular  instruction  incon- 
sistent with  the  principle  pertaining  thereto,  and  other  instructions,  in 
the  series  given,  correctly  announce  the  rule. 

7.  Form  of  verdict  for  lesser  offense  —  Defendant  must  ask  for.— 

If  it  be  desired  by  the  defendant  accused  of  a  crime  that  an  instruc- 
tion of  tlie  form  of  verdict  for  the  lesser  offense  be  given,  it  is  his  duty 
to  prepare  and  ask  for  such  an  instruction ;  and,  failing  to  avail  him- 
self of  that  right,  he  is  in  no  position  to  complain. 

8.  Murder  —  Manslaughter  —  Evidence  reviewed  to  show  elements 

of  manslaughter  wanting.—  The  evidence  of  the  case,  wliich  was 

'  See  note. 
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on  an  indictmont  for  nuiidor,  is  reviewed,  and  held  to  be  wanting  in 
those  olomonts  wliicii  conHtituto  a  case  of  manslaughter;  e.  g.,  sudden 
impulse  of  passion. 
9.  FALSt'B    IN    UNO,  FALSUS    IN    OMNIBUS  —  RULE    CO^fFINED  TO   MATERIAL 

MATTKK.—  Tiie  principlo  that,  if  the  jury  behove  from  the  evidence 
that  a  witness  has  wilfully  sworn  falsely  in  the  case,  tu.y  are  at 
liberty  to  disregard  his  testimony  except  so  far  as  corroborated  by 
othw  credible  evidence  in  the  ease,  is  subject  to  the  essential  qualifi- 
cation that  such  knowingly  false  testimony  must  have  bciu  to  matters 
material  to  tiie  issue.  Hut  an  error  of  instructions,  Ijy  omitting  to 
state  til  vt  I'lO  false  oath  must  be  on  a  material  point,  is  held  not  to 
have  been  injurious  to  the  defendant  where  the  instructions  as  a 
whole,  give  the  case  fairly  to  the  jury. 

Writ  of  error  to  tlio  Circuit  Court  of  McIIonry  County,  the 
Hon.  Isaac  G.  Wilson,  Judge,  presiding. 

T.  D.  if'  K  J).  Murphy,  for  the  plaintiff  in  error. 
Jxdnix  S.  Grlnndl  and  Messrs.  Mills  d^  liifjhain,  for  defend- 
ant in  error. 

Siiorr,,  J.     The  indictment  in  this  case  was  returned  into 
the  criminal  court  of  Cook  county,  ^[ay  31,  18Si.      An  ar- 
raignment of  defendant   was  had  June  13th  following,  and 
on  the  'i-'id  of  the  same  month  a  motion  for  clianoc  of  venue 
was  entered  by  defendant,  and  such  i)roccediiigs  wore  had 
that  on  the   5th  of  July,  1S84,  the   venue  of  the   cause  was 
changed  to  McIIenr}^  county.     The  circuit  court  of  McIIenry 
county  commenced  the  fourth  Monday  in  September,  and  on 
the  24th  of  September,  being  one  of  the  days  of  that  term,  the 
defendant  entered  his  motion  for  continuance,  supported  by  his 
own  affidavit,  and  the  affidavit  of  his  brother,  Patrick  Dacoy. 
On  the  same  day  this  motion  was  overruled  by  the  court,  and 
on  the  2!Hh  of  September  the  defendant  Avas  put  upon  trial, 
which  resulted,  on  the  3d  of  October,  in  a  verdict  of  guilty  of 
murder,  and  fixing  the  penalty  at  death.    Motion  for  new  trial 
by  defendant  was  overruled  by  the  court,  and  judgment  en- 
tered on  the  verdict,  sentencing  the  defendant  to  be  hanged 
by  the  sheriff  of  McIIenry  county,  November  21,  1884.    Ex- 
ceptions were  duly  taken  to  the  various  rulings  of  the  circuit 
court,  and  the  defendant,  James  Dacey,  prosecuted  this  writ 
of  error  to  the  circuit  court  of  McHenry  county  to  reverse  the 
judgment  so  entered.    The  first  error  assigned  is  the  over- 
ruling of  the  motion  by  defendant  for  a  continuance. 
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It  will  be  unnecessary  to  quote  the  affidavits  except  so  far 
as  they  relate  to  the  two  witnesses,  Ellen  and  ]\Iichiicl  Farrell 
without  whose  evidence  it  is  alleged  the  defendant  coiiUl  not 
safely  proceed  to  trial.     The  other  portions  of  tlie  allldavit  of 
plaintiff  in  error  state,  in  substance,  that  plaintiff  in  oi-ror  was 
arrested  on  the  1.3th  day  of  May,  1SS4,  and  has  since  been  in 
close  confinement;  that  very  soon  after  his  arrest  a  lawyer  of 
high  standing  and  reputation  was  retained  by  friends  of  the 
accused  to  prepare  and  conduct  his  defense,  and  to  whomlaree 
sums  of  money  were  paid;  that  he  and  his  friends  relied  upon 
said  attorne\%  who  represented  at  various  times  tliat  the  case 
was  being  prepared ;  that  he  knew   no  better  until  the  2itli 
day  of   August,   18S4.  when  his  case  was  abandoned  by  his 
attorney,  who  had  failed  to  make   any  preparation  tliereof 
whatever;  that  he  was  refused  permission  in'  the  jailer  to  com- 
municate with  his  friends  after  the  24th  of  August  until  about 
a  week   before   his   removal   from    the   Cook  county  jail  to 
Mcllenry  county ;  that  his  attorneys,  then  in  charge  of  his  case, 
had  been  employed  only  a  few  days;  that  his  only  friends  who 
were  able  to  assist  him  resided  in  JjulTalo,  New  York;  "  that  as 
soon  as  he  could,  situated  as  he  was,  he  communicated  with  and 
informed  his  friends  in  lUifTalo,  ami  as  soon  as  they  possiblv 
could  they  came  on,  reaching  Woodstock  last  Saturday  morn- 
ing, when  the  present  counsel  was  employed."'     It  is  noticeable 
that  nowhere  in  the  affidavits  filed  is  it  even  inferentially  stated 
that  the  counsel  then  defending  wore,  because  of  their  recent 
employment  or  for  other  cause,  unable  to  fairly  present  the 
defendant's  case.   The  affidavits  arc  wholly  silent  upon  that  sub- 
ject.    And  it  will  also  be  observed  that  there  is  no  statement 
in  the  affidavits  that  there  are  persons  wlio  may  have  known 
the  defendant  during  the  years  ho  resided  in  ('liicago,  from 
1879  to  A.  D.  1884,  whose  names  or  residences  were  then  un- 
known, or  who  had  not  been  found ;  that  is.  that  fartlior  time 
for  preparation,  if  allowed,  would  enal)le  the  defense  to  pro- 
duce a  single  witness  who  had  known  the  defendant  and  his 
condition  during  the  five  years  preceding  the  homicide  that 
they  did  not  then  know  of  and  were  able  to  produce.    True, 
Patrick  Dacey  in  his  affidavit  says  "  he  believes  thei'e  are  two 
respectable  physicians  in  the  cit}'  of  Chicago  who  iiave,  since 
defendant  has  been  a  resident  of  said  Chicago,  treated  him,  and 
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know  him  to  be  an  insane  num,  but  whose  names  this  affiant 
is  this  viommd  unahle  to  give,^^  but  if  permitted  time  believes  he 
can  produce  them.  At  "tho  moment"  he  was  unable  to  give 
the  names,  but  there  is  no  staten>ent  that  the  names  were  un- 
known to  the  defense,  or  that  they  could  not  be  produced  at 
that  term  of  court  as  well  as  at  any  subsequent  one.  Indeed, 
it  is  perfectly  clear  from  the  record  that  they  were  in  fact  in 
attendiince  on  tluit  court,  and  testified  in  the  case.  The  testi- 
mony of  Patrick  Uacey  when  on  the  stand  discloses  that  Dr. 
Bluthiirdt,  county  physician  of  Cook  county,  and  his  assistant, 
were  the  physicians  who  attended  upon  his  brother  James  in 
Chicago,  both  of  whom  testified  upon  the  trial  of  the  cause. 

The  defendant  in  his  affidavit  sets  forth  what  he  expects  to 
prove  by  said  Farrells,  and  says  that  their  testimony,  with  such 
testimony  as  he  is  able  to  i)rovide  from  Chicago  and  the  scene 
of  the  tragedy,  will  satisfy  an}'  unprejudiced  jury  of  his  inno- 
cence. The  names  of  Michael  Leydon,  John  O'Erien,  Benja- 
min Price,  "and  others"  of  Chicago,  are  given  as  such  wit- 
nesses. As  already  said,  there  is  no  reason  given  or  facts 
shown  why  he  is  not  pi'epared  for  trial,  so  far  as  witnesses  who 
had  known  him  for  the  live  years  preceding  the  homicide,  or  so 
far  as  the  aljility  of  his  counsel  was  concerned,  or  on  account  of 
any  other  matter,  except  the  attendance  of  said  witnesses  Far 
rells,  as  he  could  ever  hope  to  be. 

Upon  a  showing  that  for  want  of  time  counsel  did  not  have  the 
cause  properly  in  hand,  or  that  witnesses  were  not  in  attend- 
ance wiiu  could  be  found  if  more  time  was  given,  or  the  cause 
was  not  ready  for  trial  for  want  of  opportunity  for  preparation 
for  any  cause  shown  to  exist,  the  court  would  undoubtedly,  in 
the  exorcise  of  a  wise  discretion,  have  postponed  the  trial  until  a 
later  day  in  the  term,or  until  another  term,  if  ap|)arently  neces- 
sary to  do  so,  and  such  action  would  not  have  occasioned  any  juht 
criticism.  But  it  is  insisted  that  this  being  the  lirst  application  by 
defendant  for  continuance,  and  the  defendant,  as  shown,  having 
been  abandoned  by  his  counsel,  and  from  the  21th  of  August 
until  some  time  in  SeptemV-  having  been  refused  permission  to 
communicate  with  his  friends,  upon  consideration  of  these  facts 
acontiiuiance  should  have  been  granted.  It  is  tlie  right  of  every 
citizen,  when  indicted  for  an  offense,  to  have  a  fair  and  impar- 
tial trial,  and  compulsory  process  to  compel  the  attendance  of 
Vol.  VI  — 30 
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his  witnesses,  and  that  involves,  as  a  matter  of  couisc,  tlie  time 
reasonably  necessary  to  prepare  for  trial,  and  to  find  and  pro- 
duce testimony  in  his  defense.  It  is  not,  however,  a  matter  of 
which  the  defendant  can  complain  that  the  trial  is  speodv,  or  oc- 
curs at  the  first  term,  or  however  speedily  after  the  alle<f(>d  com- 
mission of  the  ofl'ense,  if  he  has  had  time  for  preparation andis 
ready  for  his  defense.  The  affidavit  filed,  as  already  seen,  pre- 
sented no  facts  which,  in  the  exercise  of  reasonable  discretion 
by  the  court,  would  have  warranted  a  continuance  of  tlie  cause, 
outside  of  the  alleged  absence  of  the  witnesses  IVIichael  and 
Ellen  Farrell. 

We  will  next  consider  the  application  with  reference  to  those 
two  witnesses.     The  affidavit  of  defendant  states: 

"  That  he  expects  to  be  able  to  prove  by  Michael  Farrell  and 
Ellen  Farrell,  of  the  city  of  liuff'alo,  Now  York,  that  he  [this 
defendant]  is  a  person  of  unsound  and  insane  mind,  and  has 
been  for  the  ten  years  last  past ;  that  his  abnormal  mental  condi- 
tion at  the  time  of  said  alleged  murder  was  the  prime  canseof 
any  act  of  his  which  is  the  foundation  of  the  complaint  by  the 
people  in  [this]  case;  that  he  knows  of  noothor  witness  or  wit- 
nesses by  whom  he  can  prove  such  fact  of  insanity  jirior  toliis 
residence  in  Chicago,  which  has  been  for  the  last  five  years; 
that,  in  order  to  establish  his  condition  at  the  time  of  the  al- 
leged murder  as  to  sanity  or  insanity,  it  will  be  necessary  to 
show  his  condition  in  prior  years,  which  he  can  do  only  by 
procuring  the  attendance  of  said  witnesses  Michael  and  Ellen 
Farrell,  from  IJuffalo.  aforesaid,  which  he  believes  he  can  do 
by  the  next  term  of  this  court,  and  that  this  application  is  not 
made  for  delay,  but  that  justice  maybe  done;  .  .  .  that 
he  verily  believes  he  can  prove  by  said  Michael  Farroll  and 
Ellen  Farrell  that  for  the  ten  years  last  past  he  [this  defendant] 
has  been  of  unsound  and  insane  mind  —  subject  to  insane  de 
lusions  — and  that  uniformly,  when  under  the  infiuciicc  of  ex- 
citement from  any  cause,  his  reason  would  leave  liim,  and  he 
would  become  the  victim  of  all  sorts  of  insane  delusions,  and 
by  the  aid  of  their  testimony,  with  such  testimony  as  lie  is  able 
to  provide  from  Chicago  and  the  scene  of  the  tragedy  which 
resulted  in  the  alleged  murder,  he  will  be  able  to  satisfy  any 
unprejudiced  jury  of  the  fact  of  his  insanity  at  the  time  of  said 
homicide,  and  that  in  fact  and  in  law  he  is  not  guilty  in  man- 
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nerand  form  as  charged  in  the  indictment;  that  he  expects  to 
be  able  to  prove  by  Michael  Leyden,  John  O'Brien,  Benj. 
Price,  and  others,  of  Chicago,  III.,  who  have  known  defenu- 
ant  since  his  residence  [there,]  such  facts  and  circumstances  as, 
when  taken  in  connection  with  the  testimony  of  said  Michael 
Farrell  and  Ellen  Farrell,  of  Buffalo,  as  aforesaid,  will  make  a 
complete  and  legal  defense  against  said  indictment." 

The  defendant,  in  further  support  of  his  motion  for  continu- 
ance, fded  the  affidavit  of  his  brother.  Patrick  Dacey,  as  fol- 
lows: 

"  That  he  is  a  brother  of  defendant,  resides  in  Buffalo,  and 
has  taken  a  deep  interest  in  his  brother's  fate.  That  soon  after 
the  alleged  murder  he  was  informed  that  Mr.  Augustus  Van 
Buren  had  been  employed  to  defend  his  brother,  and  the  ])rep- 
aration  of  the  case  confided  to  him,  and  that  he  was  making 
every  necessary  prei)aration.  That  he  knew  no  better  until 
two  weeks  ago.  That,  immediately  after  learning  the  course 
pursued  by  said  attorney,  he  received  an  injury  that  prevented 
his  traveling  until  within  a  week.  That  as  soon  as  he  could 
he  came  to  Chicago,  and  reached  Woodstock  the  evening  of 
the  23d  inst.  That  he  finds  his  brother's  defense  has  been 
entirely  neglected  and  unprepared,  and  that  he  cannot  safely 
proceed  to  trial  at  the  present  term  of  this  court.  That  for 
ten  yeai'3  last  prior  to  the  year  1879  he  (said  defendant)  and 
affiant  boarded  at  the  same  house  in  the  cit}'  of  Buffalo,  N.  Y. 
That  during  that  time  he  (said  defendant)  was  afflicted  at  cer- 
tain periods,  running  thi'ough  the  whole  time,  froi.i  twice  to 
three  times  a  year,  of  being  thoroughly  insane  and  crazy,  and 
when  in  these  insane  moods  he  was  cross  and  dai\gerous. 
Many  times  during  that  })eriod  this  affiant  attended  him  nights 
and  took  care  of  him,  and  got  him  doctored  and  cured  for  the 
time  being,  the  doctors  claiming  that  the  trouble  was  in  his 
.head,  as  tiiis  affiant  has  no  doubt  is  the  case.  That  Michael 
and  Ellon  Farrell,  of  Buffalo,  are  near  relatives  of  said  defend- 
ant, and  know  all  about  his  mental  malady  better  than  any 
one  else;  and  this  affiant  verily  believes,  if  permitted  to  pro- 
cure tlieir  attendance,  tlie  defendant  can  abundantly  establish 
the  fact  of  his  insanity  for  the  past  fifteen  years.  And  this 
affiant  further  states  that,  as  he  believes,  there  were  two  re- 
spectable physicians  in  the  city  of  Chicago  who  have,  since 
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defendant  has  been  a  resident  of  said  Chicago,  treated  him. 
and  know  him  to  be  an  insane  man,  but  whose  names  this  af- 
fiant is  this  moment  nnable  to  give,  but,  as  he  verily  believes, 
if  permitted  time  to  do  so,  he  can  iind  and  produce  them  bv 
the  next  term  of  this  court.  Tliis  alliant  expects  and  believes 
if  allowed  time  until  the  next  term,  he  can  prove  enough  by 
said  Michael  and  Ellen  Farrell,  which,  taken  with  such  other 
testimony  as  he  has  got  in  Chicago,  to  make  a  good  legal  de- 
fense of  said  defendant  on  the  trial  of  said  cause." 

AVe  have  thus  given  all  of  the  affidavit  of  Patrick  Dacoy 
tiled  in  support  of  said  motion,  and  all  of  the  affiilavit  of  the 
defendant  in  any  way  relating  to  or  touching  upon  the  niateii 
ality  of  the  evidence  of  the  Farrells  or  other  witnesses,  and  of 
the  reasons  for  expecting  that  they  would  be  present  at  some 
future  term  of  said  court,  and  of  the  efforts  that  in  fact  were 
made  by  the  defendant,  or  any  one  for  him,  to  procure  tlieir 
attendance.  It  is  insisted  by  counsel  that  these  atlidavits 
must,  for  the  purposes  of  the  motion  for  continuance.  l)e  taken 
as  absolutely  true.  As  applied  to  these  affidavits,  this  is  stat- 
ing the  rule  too  broadly.  As  a  rule,  the  statements  of  fact 
contained  in  the  affidavits  for  continuance  must,  for  the  pur- 
poses of  the  motion,  be  taken  as  true;  but  here  the  defendant. 
by  filing  the  affidavit  of  his  brother  Patrick,  gave  it  credit, 
and  thereby  authorized  the  court  to  give  it  the  same  credence 
as  his  own;  and  if  the  statements  therein  are  inconsistent  with 
that  made  by  the  defendant,  the  court  was  not  bound  to  treat 
both  as  true.  It  is  presumed  that,  in  making  the  sliowing  for 
a  continuance,  the  defendant  will  make  the  strongest  possible 
statement  in  his  own  favor  that  the  facts  will  warrant;  and, 
so  far  as  the  showing  made  is  equivocal  or  uncertain,  the  in- 
tendments must  be  taken  against  it.  Sk'eli'  v.  The  Penpk,  45 
111.,  155;  State  V.  Khenineijar,  O-t  id.,  90.  Here  the  defendant 
swears,  in  his  affidavit,  "that  he  knows  of  no  othei-  witness  or 
witnesses  b}'  whom  he  can  prove  such  fact  of  insanity  prior  to 
his  resi<lence  in  Chicago"  except  said  Farrells;  and,  again, 
that  he  can  only  show  his  condition  in  such  prior  years  by  pi'o- 
curing  the  attendance  of  said  Michael  and  Ellen  Fairell;  and 
at  the  same  time  he  files  the  affidavit  of  the  man  who  boarded 
in  the  same  house  with  him  for  ten  years  prior  to  his  comini; 
to  Chicago,  who  tended  on  him  during  the  nights  and  days, 
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and  who  swears  to  his  insanity  at  intervals  during  the  entire 
period  covered  by  the  jiroposod  evidence  of  the  absent  wit- 
nesses. Wlio  would  be  so  well  qualified  to  testify  to  his  con- 
dition during  the  ten  years  prior  to  1S70  as  the  man  who  had 
lived  in  tlie  same  house  with  him  continuously  for  the  whole 
of  tliat  period,  who  had  watched  with  him  at  night,  and 
tended,  nursed  and  restrained  him  in  his  violence,  called  the 
doctors,  listened  to  their  diagnosis,  and  was  enabled  to  testify 
to  them  ?  There  is  no  pretense  that  the  Farrells  have  known 
anything  of  the  defendant's  mental  condition  since  his  coming 
to  Chicago  in  1S79.  Patrick  Dacey,  whose  affidavit  was  tiled 
by  defendant, —  sworn  to  on  the  same  day  as  his  own, —  was 
in  actual  attendance  on  the  court  when  the  motion  was  pend- 
ing, and  conijK'tent  to  testify  in  defendant's  behalf;  and  no 
reason  is  given,  or  atteiupted  to  be  shown  in  the  affidavit,  why 
his  testimony  would  not  be  comi)etent  and  sufficient  to  prove 
every  fact  sought  to  be  proved  by  tlio  Farrells. 

Continuances  ought  always  to  be  granted  when,  from  the 
showing,  justice  requires  it  to  be  done,  and  to  enable  a  defend- 
ant to  procure  all  legal  and  competent  evidence  necessary  for 
tlie  fair  presentation  of  his  case,  if  he  has  used  due  diligence  to' 
obtain  the  same.  These  technical  objections  should  not  or- 
dinarily prevent  the  granting  of  the  motion  for  continuance, 
if  it  is  necessary  to  the  proper  presentation  of  the  defendant's 
case.  But  continuances  will  not  bo  granted  unless  it  is  shown 
that  there  is  some  necessity  for  the  production  of  the  proposed 
testimony.  Hence,  in  affidavits  for  a  continuance,  it  is  the 
uniform  practice  for  the  party  applying  for  the  continuance  to 
state  tliat  he  has  no  other  witness  by  whom  he  can  establish 
the  same  fact.  Continuances  will  not  be  allowed  to  enable  the 
party  to  produce  evidence  that  is  merely  cumulative,  unless 
there  is  some  necessity  shown  therefor; — such  as  that  there 
will  be  a  conflict  in  the  evidence  in  reference  to  the  particular 
matter  in  regard  to  which  the  absent  witness  is  exi3ectcd  to 
testify.    S/took  v.  Thomas,  21  111.,  87. 

Here  the  testimony  of  the  Farrells,  if  produced,  would  be 
cumulative  merely  to  testimony  of  Patrick  Dacey,  and  there 
is  no  statement  that  there  was  any  apprehended  conflict  in  the 
testimony  as  to  the  mental  condition  of  defendant  prior  to  his 
coming  to  Chicago  in  187U,  or  other  reason  stated  why  there 
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would  beany  necessity  for  testimony  additional  to  tlmt  already 
affirmatively  shown  by  the  affidavits  to  be  in  the  power  of  the 
defendant  to  produce  at  the  trial.  As  a  matter  of  fact,  there 
was  no  conflict  in  the  evidence  as  to  the  mental  status  of  the 
defendant  prior  to  A.  D.  1879,  and  while  he  resided  in  Buffalo 
which  covered  the  whole  time  in  which  his  insanity  was  sought 
to  be  shown  by  the  Farrells.  It  might  and  undoubtedly  would 
be  much  more  satisfactory  to  prove  the  fact  of  his  insanity  in 
prior  years  by  a  number  of  witnesses;  but  insanity  is  a  fact 
to  be  proved  as  any  otlier  fact;  and  if  it  became  or  was  thought 
to  be  material  to  accumulate  testimony  as  to  lat  matter,  it 
could  readily  have  been  shown  by  the  affidavits.  From  the  affi- 
davits the  court  could  not  say  that  there  would  beany  attempt 
to  prove  his  sanity  at  any  time,  or  that  any  conflict  would  arise 
upon  that  subject  at  any  time  in  the  life  of  the  accused,  either 
before  or  after  he  came  to  Chicago. 

Again,  these  affidavits  were  fatally  defective  under  the  rule 
announced  by  this  court  in  Euhanks  v.  The  Pcopl)',  41  III., 
487;  Perfect  v.  The  People,  70  id.,  171 ;  Wilhehn  v.  The  People, 
72  id.,  468.  The  affidavits  state  that  he  expects  to  prove,  etc., 
by  the  Farrells,  at  the  next  term  of  the  circuit  court,  and  that 
he  believes  he  can  procure  their  attendance  at  such  next  term 
of  said  court;  but  they  wholly  fail  to  show  or  set  forth  the 
grounds  of  such  belief  or  expectation.  The  object  of  grant- 
ing the  continuance  is  that  justice  may  be  done  by  ])0!'ni''  . 
the  defendant  to  procure  his  testimony;  and,  unless  tuj  r 
nesses  could  be  produced  at  the  time  to  which  the  ciii-.  a? 
continued,  the  continuance  would  result  in  delay  in  the  admin- 
istration of  the  law,  and  subserve  no  good  end. 

In  Enhanl-N'  Case,  sapra,  it  was  said  by  this  court,  in  pass- 
ing upon  the  sufficiency  of  an  affidavit  for  continuance  iu  that 
case: 

"Xordoesit  [the  affidavit  for  continuance]  state  when,  if 
ever,  these  persons  expected  to  return  to  this  state,  or  that  he 
[the  <lefendant]  had  any  expectation  or  infoi-uiation  on  the 
subject.  Had  the  witnesses  been  residents  of  the  state,  and 
amenable  to  the  process  of  the  court,  that  statement  would 
no  doubt  have  been  sufficient,  [that  he  expected  to  procure  the 
testimon}'  by  the  next  term,  etc.,]  as  the  court  could  then  have 
seen  how  the  testimony  could  have  been  procured  at  the  ne.^t 
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term;  but  it  is  otherwise  when  a  witness  is  beyond  the  limits 
of  the  state,  and  in  such  cases  the  party  applying  for  a  con- 
tinuance siiould  state  the  grounds  of  his  expectation,  so  that 
the  court  may  determine  whether  it  is  reasonable;  and  when 
stated,  if  it  seems  probable  that  the  evidence  can  be  obtained, 
and  if  material,  the  motion  should  be  allowed.  But  if,  when 
the  grounds  of  the  expectation  are  disclosed,  it  appears  there 
is  no  reasonable  probability  that  the  attendance  of  the  wit- 
nesses can  be  had,  the  motion  should  be  refused." 

In  the  case  of  Wilhelm  v.  The  People,  cited,  the  court  held 
that,  as  the  absent  witness  was  non- resident  of  the  state,  it 
was  indispensable  that  the  grounds  of  the  expectation  of  the 
attendance  of  the  witness  should  be  set  forth  in  the  afiSdavit 
for  continuance.  And  so,  in  the  case  of  PeHeet  v.  The  Peo- 
ple, the  court  say : 

"No  sufficient  facts  are  set  out  in  the  affidavit  by  which  the 
court  could  see  that  the  evidence  of  Harvey  would  ever  be 
obtained,  which  is  necessary  in  a  criminal  case,  when  the  wit- 
ness is  out  of  the  state,  and  cannot  be  reached  by  the  process 
of  the  court." 

The  rule  announced,  that,  where  the  witness  is  a  non-resident, 
the  statement  of  the  grounds  of  the  expectation  or  belief  of 
his  attendance  at  a  future  term  of  the  court  is  necessary  and 
indispensable  to  the  sufficiency  of  an  affidavit  for  continuance 
on  account  of  the  absence  of  such  witness,  in  a  criminal  case, 
is  reasonable,  and  tends  to  promote  the  proper  and  efficient 
administration  of  the  criminal  laws. 

Again,  while  no  considerable  degree  of  diligence  could  be 
required  of  tlie  defendant  under  the  circumstances  shown  by 
these  affichivits,  yet  a  defendant  is  required,  at  all  times,  to 
use  due  diligence  to  prepare  his  cause  for  trial.  Taking  the 
affidavits  the  most  strongly  in  favor  of  the  defendant,  it  ap- 
pears that  a  week  before  his  removal  to  McIIenry  county  he 
was  at  perfect  liberty  to  communicate  with  his  friends,  and 
did  so.  He  was  removed  from  the  Cook  county  jail  to  Wood- 
stock, the  county  seat  of  McIIenry  county,  on  the  19th  of 
September;  so  that  from  the  12th  day  of  September  until  the 
24th,  when  the  affidavit  was  filed,  he  could  have  communi- 
cated with  the  witnesses  Ellen  and  Michael  Farrell,  and  pro- 
cured their  attendance  at  the  September  term,  1884,  if  they 
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were  willing  to  attend.  There  is  no  pretense  that  lie  did  this 
or  did  anything  towards  endeavoring  to  secure  tlieir  testi- 
mony. No  reason  is  shown  why  they  could  not  or  would  not 
attend  at  that  term  if  they  had  been  so  requested,  or  why 
they  would  not  as  readily  attend  then  as  at  any  subsequent 
time.  When  a  party  desires  the  testimony  of  a  witness  who 
is  a  non-resident  of  the  state,  and  therefore  not  amenable  to 
the  process  of  the  courts,  he  cannot  rely  upon  such  non-resi. 
dence  of  his  witness  as  a  cause  for  a  continuance,  unless  he 
has  used  such  reasonable  means  as  are  witi  m  his  power,  in  the 
time  elapsing,  to  procure  the  testimony.  If  there  is  time 
within  which  to  do  so,  and  the  residence  is  known,  it  is  his 
duty  to  ascertain  if  the  attendance  of  the  witness  can  be  pro- 
cured at  the  first  term  of  the  court,  and,  failing  to  do  so,  he 
cannot  be  held  to  have  used  due  diligence.  Here  twelve  days 
intervened  after  all  restrictions  were  removed  from  defend- 
ant's communication  with  his  friends,  before  the  affidavits  for 
continuance  were  tiled,  and  no  request  to  these  absent  wit- 
nesses is  shown.  It  is  shown  that  they  were  "  near  relatives 
of  the  defendant,"  and  no  reason  is  shown  why  they  could 
not  attend  at  that  time.  The  presumption  is  just  as  strong 
that  they  would,  if  asked  to  do  so,  have  attended  at  the  Sep- 
tember term  of  that  court  as  at  any  succeeding  term.  After 
the  motion  for  continuance  was  overruled  five  full  days  elapsed 
before  the  trial  commenced,  and  eight  days  before  the  case 
went  to  the  jury, —  ample  time  to  have  secured  the  attendance 
of  these  witnesses.  Two  days  at  most  would  be  all  that  would 
be  required  to  enable  them  to  reach  the  place  of  trial  if  they 
were  willing  to  attend,  and  no  unwillingness  on  their  part  is 
suggested,  nor  any  request  made  for  them  to  do  so  shown. 
We  are  of  opinion  that  it  was  not  error  for  the  circuit  court 
to  overrule  the  motion  for  continuance. 

It  is  also  insisted  that  the  court  erred  in  giving  the  third, 
fourth  and  fifth  instructions  given  at  the  instance  of  the  people. 
So  much  of  the  people's  third  instruction  as  will  be  necessary 
to  show  the  criticism  upon  it  is  as  follows: 

"  The  court  instructs  the  jury,  as  a  matter  of  law,  that  the 
law  presumes  every  man  to  be  sane  until  the  contrary  is 
shown;  and  when  insanity  is  set  up  as  a  defense  by  a  person 
accused  of  crime,  then,  before  the  jury  can  acquit  the  accused 
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on  the  ground  of  insanity,  it  must  appear  from  the  evidence 
in  the  case  that,  at  the  time  of  tlio  commission  of  the  crime, 
the  accused  was  not  of  sound  mind,  but  affected  with  insanity 
to  such  a  do<^ree  as  to  create  an  uncontrollable  impulse  to  do 
the  act  ciiarged,  by  overriding  his  reason  and  judgment,-'  etc. 

It  is  obvious  that  the  ])urpose  of  this  instruction  was  to  de- 
fine and  give  to  the  jury  the  legal  rule  as  to  that  degree  of 
insanity  which  would  relieve  the  defendant  from  criminal 
responsibility.  It  was  the  duty  of  the  court  to  define  and  pre- 
scribe tlie  rule  by  which  the  jury  must  be  governed  in  deter- 
mining whether  the  defendant  was  accountable,  under  the  law, 
criminally  or  not.  No  criticism  is  made  of  this  instruction  in 
the  resi)oct  indicated,  or  tfiat  it  does  not  prescribe  the  proper 
mle  to  i)e  applied  by  the  jury  in  determining  whether  the  de- 
fendant, at  the  time  of  the  commission  of  the  alleged  criminal 
act,  was  afflicted  with  that  insanity  which  would,  under  the 
law,  shield  him  from  legal  accountability  and  punishment. 
Nor  will  it  be  necessary  to  discuss  here  the  law  relating  to  this 
important  and  interesting  subject.  It  is  sufficient  to  say  that 
the  instruction  in  that  respect  is  in  entire  harmony  with  the 
rule  announced  by  this  court  in  Ilopps  v.  The  People,  31  111., 
391,  and  C/uise  v.  The  People,  40  id.,  352.  We  regard  the 
principles  adopted  as  wise,  humane  and  reasonable,  protecting 
alike,  as  best  can  be  done  with  our  imperfect  knowledge  of 
mental  diseases,  the  great  interests  of  societ}^  and  this  most 
unfortunate  class  of  persons  when  arraigned  for  the  commission 
of  crime. 

It  is  objected,  however,  to  this  instruction  that  by  it  the  jury 
are  told  that,  before  they  can  acquit  on  the  ground  of  insanity, 
it  must  appear  from  the  evidence  in  the  case  that  the  defend- 
ant, at  the  time  of  the  homicide,  was  not  of  sound  mind,  etc., 
and  that  thereby  was  imposed  upon  the  defendant  the  burden 
of  proving  his  insanity  by  a  preponderance  of  the  evidence. 
We  do  not  so  understand  the  instruction.  Soundness  of  mind 
is  presumed  if  the  defendant  "is  not  an  idiot,  lunatic,  nor 
affected  with  insanity."  The  first  proposition  of  the  instruc- 
tion, "that  the  law  presumes  every  man  to  be  sane  until  the 
contrary  is  shown,"  is  fundamental,  and  unquestioned  as  being 
a  sound  proposition  of  law.  This  instruction  defined  the  men- 
tal condition  which  will  be  held  to  exculpate  t.'-.e  party  charged 
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from  punishment  for  an  act  which  would  otherwise  bo  criminal 
and  told  the  jury  that  such  condition  must  appear  from  the 
evidence  before  they  would  bo  warranted  in  acquitting  for  that 
reason.  To  what  extent  it  must  appear  is  not  stated ;—  wliether 
beyond  a  reasonable  doubt,  by  a  ])reponderance  of  the  evi- 
dence, or  to  an  extent  only  sufficient  to  raise  a  reasonable 
doubt  of  sanity,  the  instruction  does  not  assume  to  determine. 
The  presumption  of  sanity  inheres  at  every  stage  of  the  trial 
until  insanity  is  made  to  appear  by  the  evidence.  The  law  in  this 
state  undoubtedly  is  that  this  legal  presumption  may  be  over- 
come by  evidence  tending  to  prove  insanity  of  the  accused 
which  is  sufficient  to  raise  a  reasonable  doubt  of  his  sanity  at 
the  time  of  the  commission  of  the  act  for  which  he  is  sought  to 
be  held  accountable.  When  that  is  done,  the  jjresuuiption  of 
sanity  ceases,  and  tlie  burden  shifts  to  the  prosecution,  and  it 
is  then  required  to  prove  his  sanity  as  an  element  necessary  to 
constitute  crime  beyond  a  reasonable  doubt.  It  is  accurate  to 
say  that  when  the  defense  of  insanity  is  interposed,  and  evi- 
dence offered  tending  to  sustain  it,  if  the  jury,  after  considering 
all  of  the  evidence,  entertain  a  reasonable  doubt  of  tiie  sanity 
of  the  accused  at  the  time  of  the  commission  of  the  alleged  of- 
fense, he  must  be  acquitted.  It  is  found  in  practice  iin|)ossible, 
however,  to  embody  in  a  single  instruction  every  principle  of 
law  relating  to  the  subject  under  consideration,  and  it  is  not 
necessary  that  the  law  in  regard  to  the  measure  of  proof  re- 
quired should  be  incorporated  in  each  instruction.  It  will  be 
sufficient  if  there  is  nothing  in  the  particular  instruction  incon- 
sistent with  the  principle  pertaining  thereto,  and  other  instruc- 
tions, in  the  series  given,  correctly  announce  the  rule. 

In  this  case  the  jury  were  fully  instructed  as  to  their  duty 
to  acquit  if  they  entertained  a  reasonable  doubt  of  tiio  defend- 
ant's guilt.  In  the  second  instruction  on  behalf  of  the  people 
the  rule  of  law  upon  this  subject  was  given,  and  by  the  third 
instruction  for  the  defendant  the  jury  were  told: 

"  The  jury  are  further  instructed  that  mere  probabilities  are 
not  sufficient  to  warrant  a  conviction;  nor  is  it  sufficient  that 
the  great  w^eight  or  preponderance  of  the  evidence  supports 
the  allegations  of  the  indictment;  nor  is  it  sufficient  that,  upon 
the  doctrine  of  chances,  it  is  more  probable  that  the  defendant 
is  guilty  than  innocent.     To  warrant  a  conviction  of  the  de- 
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fendant  he  must  bo  proved  to  bo  guilty  :o  clearly  and  conclu- 
sively that  there  is  no  reasonable  theory  ui  on  which  ho  can  be 
innocent  when  all  the  evidence  in  the  case  is  considered  to- 
gether; and  if  the  prosecution  has  failed  to  make  such  proof, 
the  jury  should  find  the  defendant  not  guilty." 

The  second,  third,  fifth  and  sixth  instructions  for  the  defend- 
ant fully  laid  down  and  elaborately  stated  the  law  in  regard  to 
the  presumption  of  innocence  of  the  accused,  and  stated  the 
rule  fully  and  broadly  that  the  jury  must  acquit  if  they  enter- 
tained any  reasonable  doubt  of  his  guilt.  The  seventh,  eighth, 
tenth  and  twelfth  instructions  given  at  his  instance  were  as 
follows : 

"  That  it  is  true  the  law  presumes  every  man  to  be  sane  and 
responsible  for  his  acts  until  the  contrary  appears  from  evi- 
dence. Still,  if  there  is  evidence  in  the  case  tending  to  rebut 
the  presumption,  sufficient  to  raise  a  reasonable  doubt  upon 
the  issue  of  sanity,  then  the  jury  will  find  the  prisoner  not 
guilty. 

"That  to  warrant  a  conviction  in  this  case  it  is  incumbent 
on  the  people  to  establish  by  evidence,  to  the  satisfaction  of 
the  jury,  beyond  all  reasonable  doubt,  the  existence  of  every 
element  necessary  to  constitute  the  crime  charged.  And  if, 
after  a  careful  and  impartial  examination  of  all  the  evidence 
in  the  case  bearing  upon  the  question  of  sanit}'  or  insanity,  the 
jury  entertain  any  reasonable  doubt  of  the  sanity  of  the  de- 
fendant at  the  time  of  the  alleged  oifense,  they  should  give  the 
defendant  the  benefit  of  that  doubt,  and  acquit  him. 

"  The  jury  are  further  instructed,  as  a  matter  of  law  in  this 
case,  that  if,  from  a  careful  consideration  of  the  facts  and  cir- 
cumstances shown  in  this  case  by  the  evidence,  you  believe 
that  the  defendant  Dacey  was  insane  and  of  unsound  mind 
on  the  13th  day  of  May  last,  as  late  as  12  o'clock  on  that  day, 
or  thereabouts,  then  the  presumption  of  law  is  that  that  condi- 
tion of  mind  continued  up  until  after  the  shooting  between  10 
and  11  o'clock  of  that  evening,  as  complained  of  in  the  indict- 
ment, unless  you  shall  further  believe  from  the  evidence  in  the 
case,  beyond  all  reasonable  doubt,  that  he  recovered  from  such 
insane  condition  of  mind  prior  to  said  shooting 

''The  court  instructs  the  jury,  as  a  matter  of  law  in  this 
case,  that  in  all  criminal  cases,  before  conviction  can  be  had, 
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tho  jury  must  bo  satisfied  froui  the  ('vi<lonc;c,  beyond  a  reason- 
able doubt,  that  tho  defendant  is  yuilty  in  manner  and  form  as 
cliargod  in  tlie  indictment;  and  in  order  to  sustain  tlio  defense 
of  insanity  it  is  not  necessary  that  tlio  insanity  of  the  accused 
bo  cstabrshcd  by  a  preponderance  of  evidence.  If,  upon  tlie 
whole  evidence,  they  entertain  a  reasonable  doubt  as  to  the 
sanity  of  the  accused,  they  must  give  him  the  benellt  of  such 
doubt  and  acquit  him." 

It  is  apparent  that  the  general  docti-ine  was  fully  stated,  wliilo 
by  the  seventh,  eighth  and  twelfth  instructions  the  attention 
of  the  jury  was  specifically  called  to  the  issue  of  insanity,  and 
the  law  stated  as  favorably  for  the  defendant  as  he  could  pos- 
sibly require  it  to  be  given.  By  the  seventh,  they  are  expressly 
told  that,  if  there  is  evidence  in  the  case  tending  to  reliut  the 
legal  presumi)tion  of  sanity,  suificient  to  raise  a  reasonable 
doubt  upon  that  issue,  then  they  should  find  the  defemlant  not 
guilty.  And  so,  also,  by  the  twelfth,  they  are  instructed  that 
it  was  not  necessary  that  insanity  of  the  accused  be  eslablishea 
by  a  preponderance  of  the  evitlence;  but  if,  upon  the  whole 
evidence,  they  entertain  a  reasonable  <louI>t  as  to  his  sanity, 
they  should  acquit.  These  instructions  were  perfectly  consist 
ent  with  the  people's  third  instruction,  and,  when  considered 
Avith  it,  announced  the  correct  rule  of  law,  and  the  jury  could 
not  have  been  misled  to  the  prejudice  of  the  defendant. 

The  fourth  instruction  for  the  people  is  as  to  the  form  of 
the  verdict,  and  omitted  to  give  the  jury  tho  form  of  verdict 
if  for  manslaughter.  This  it  is  insisted  was  erroneous,  and 
was  in  effect  denying  the  defendant  the  right  of  having  his 
guilt  of  that  ofifense  only  considered  by  the  jury.  This  po- 
sition is  not  tenable.  This  question  was  before  this  court 
in  Dunn  v.  27ie  People,  109  111.,  64G ;  and  it  was  there  held  that, 
if  it  was  desired  by  the  defendant  that  an  instruction  of  the 
form  of  verdict  for  the  lesser  otfenso  should  be  given,  it  was 
his  duty  to  prepare  and  ask  such  an  instruction,  and,  failing  to 
avail  himself  of  that  right,  he  was  in  no  position  to  complain. 
It  is  not  suggested  by  counsel,  nor  can  it  be  seriously  con- 
tended, that  there  are  in  this  case  any  of  the  elements  which, 
under  the  statute,  would  reduce  the  unlawful  killing  to  man- 
slaughter. The  evid-'ice  fails  to  show  any  such  ))rovocation 
as  is  required  by  law  to  reduce  the  crime  from  n.arder;  nor  is 
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there  evidonco  of  tliat  suddoii  impulse  of  passion,  supposed  to 
be  irresistible,  which  will  extenmito  the  unlawful  killing.  To 
reduce  tlie  homicide  from  murder  to  manslaughter  there  must 
be  both  provocation  and  passion.  The  instruction  given  was 
proper,  and  is  not  obnoxious  to  the  objection  made;  but  if  it 
was,  the  ninth  instruction,  given  at  the  instance  of  the  defend- 
ant •'ivve  the  jury  coi-rectly  the  i)unishment  fixed  by  law  to  be 
inflicted  for  manslaughtei';  and,  if  he  or  his  counsel  deemed  it 
iuiportant,  it  was  their  ])rivilege  to  ask  of  the  court  an  instruc- 
tion as  to  the  form  of  verdict  for  that  oH'ense,  and,  failing  to 
do  so,  canrot  now  be  heard  to  complain. 

Tlio  fifth  instruction,  given  at  the  instance  of  the  ])oople,  is 
wholly  indefensible.  After  instructing  the  jury  that  it  was 
their  duty  to  consider  all  of  the  evidence  in  the  case  it  pro- 
ceeds: "lUit  if  the  jurj-  believe  that  any  witness  or  witnesses 
have  knowingly  and  intentionally  sworn  falsely  in  the  case, 
tlie  jury  are  at  libei'ty  to  disregard  the  testimony  of  such  wit- 
ness or  witnesses,  except  so  fur  as  their  testimony  may  have 
been  corroborated  by  other  credible  evidence  in  the  case," 
wholly  ignoring  the  principle  that  such  knowingly  false  testi- 
mony must  have  been  U)  matters  material  to  the  issue.  We  do 
not  hesitate  to  condemn  this  instruction.  The  jury  have  no 
right  to  disregard  the  evidence  of  a  witness  because  he  may 
have  testified  falsely  to  a  matter  wholly  immaterial  to  any  is- 
sue in  the  case;  and  this  is  so  well  understood  that  it  will  not 
require  the  citation  of  authority.  If  the  defendant  may  have 
been  prejudiced  by  the  erroneous  instruction  given,  it  will  ne- 
cessitate the  reversal  of  the  judgment  against  him.  It  will 
therefore  become  necessaiy  to  examine  the  case,  as  it  went  to 
the  jury,  to  determine  whether  the  defendant  could  be  preju- 
diced by  the  instruction  com))lained  of.  Counsel  for  plaintitf 
in  error  criticise  the  trial  court  for  looking  into  the  facts  on 
motion  for  a  new  trial,  and  determining  that  there  was  no  such 
error,  upon  consideration  of  the  whole  case,  as  would  entitle 
the  plaintiff  in  error  to  a  new  trial.  It  is  said  the  court  in  so 
doing  usurped  the  functions  of  the  jury,  and  thereby  in  effect 
tried  the  defendant  without  the  intervention  of  a  jury.  The 
position  assumed  by  counsel  is  that  if  error  is  found  in  the  in- 
structions the  judgment  must  then  be  reversed,  whether  such 
error  operates  to  the  prejudice  of  the  defendant  or  not.    Such 
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is  not  the  law.     In  many  cases  determined  by  this  court  the 
contrary  doctrine  is  announced. 

In  Kennedi/  v.  The  People,  40  111.,  497,  it  is  said: 
"  This  com't  has  often  held,  when  a  series  of  instructions  em- 
brace t'iO  law  of  the  case,  when  taken  and  considered  toi^ether, 
though  one  of  them  nniy  be  erroneous,  still  for  such  error  a 
judgment  will  not  be  reversed,  provided  it  shall  appear  from 
the  whole  record  that  substantial  justice  has  been  done,  and  no 
prejudice  has  resulted  b}'  reason  of  such  erroneous  instruction, 
and  that  the  law  of  the  case  has  been  given  fully  to  the  jury." 
In  Leach  v.  The  People,  53  111.,  311,  the  court  said: 
"The  instructions  were  quite  voluminous;  and  that  a  court, 
in  disposing  of  them  in  the  huriy  of  a  trial,  should  commit 
some  errors,  is  not  remarkable.  Some  given  by  the  court  per- 
haps ought  not  to  have  been  given,  and  some  refused  should 
have  been  given;  but  in  all  the  important  legal  positions  bear- 
ing on  the  facts  proved  we  think  full  justice  was  done  the 
prisoner.  The  instructions  given  on  behalf  of  the  prisoner 
were  as  favorable  as  he  had  any  right  to  demand,  and  no  court 
is  justified  in  reversing  a  judgment  if,  on  the  whole  record,  it 
appears  justice  has  been  done,  and  there  appears  no  substantial 
misdirection  of  the  court,  by  which  the  prisoner's  rights  were 
injuriously  affected." 

In  WU.wn  V.  The  People,  94  111.,  327,  it  is  said : 
"  Objection  is  urged  to  the  giving  and  refusing  of  instruc- 
tions. Without  saying  there  was  not  any  error  in  that  regard, 
we  are  contented  that,  as  a  whole,  the  case  was  fairly  given  to 
the  jury.  "Where  the  result  reached  by  a  judgment  is  clearly 
right,  it  will  never  be  reversed  for  errors  which  do  not  affect 
the  substantial  merits  of  the  case. ' 

In  Dunn  v.  The  People,  109  III,  G4fi,  it  is  held : 
"While  we  do  not  hesitate  to  condemn  the  instruction,  still 
we  do  not  think  it  did  any  harm  in  this  case,  for  the  reason 
that  the  evidence  did  not  leave  the  guilt  of  the  defendant  in 
doubt.  The  guilt  of  the  defendant  was  so  clear  and  palpable 
from  the  evidence  that  no  question  of  doubt  could  arise;  and, 
while  the  instruction  was  erroneous,  the  error  could  work  no 
injury  in  the  case." 

In  Rltzmaa  v.  The  People,  110  111.,  363,  it  was  held  that  — 
"  It  is  sufficient  if  the  instructions,  taken  as  a  whole,  sub- 
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stantially  present  the  law  of  the  case  fairl\%  The  criminal 
laws  of  tliis  state  must  be  enforced ;  and  if  it  is  not  already  un- 
derstood, it  is  high  time  it  should  be,  that  where  a  case  is 
clearly  made  out  against  the  accused,  and  the  jury  have  so 
found,  this  court  will  not  reverse  for  a  mere  technical  error 
which  it  can  see  could  not  have  affected  the  result." 

Numei'ous  other  cases  of  like  tenor  might  be  cited,  but 
these  will  suffice  to  show  the  unvarying  rule  of  law  in  this 
state. 

Every  citizen,  when  charged  with  crime,  is  entitled  to  a  fair 
and  impartial  trial,  according  to  the  due  and  orderly  course  of 
the  law.  Every  principle  of  the  law  applicable  to  his  case  he 
may  demand  shall  be  given  to  the  jury,  and  that  nothing  shall 
be  given  on  behalf  of  the  people  that  may  unduly  prejudice  his 
cause.  This  every  man,  whether  guilty  or  innocent,  may  re- ' 
quire,  and  more  he  cannot  lawfully  demand.  The  law,  for 
wise  purposes,  throws  around  a  defendant  every  safeguard, 
and  he  may  invoke  in  his  behalf  its  protection,  and,  when  ar- 
raigned, may  require  that  the  I'ules  of  the  law  be  strictly 
applied  to  his  case,  and  that  nothing  the  law  does  not  authorize 
and  warrant  shall  be  done  to  his  injury ;  but  he  cannot  be  heard 
to  complain  if  an  error  is  committed  that  cannot  operate  to  his 
prejudice.  Absolute  correctness  of  proceeding  cannot  be  at- 
tained, even  in  our  very  best  courts;  and  the  establishment  of 
any  other  rule  wouKl  rende.^  the  administration  of  the  criminal 
laws  practically  impossible.  When  the  defendant  has  had  the 
benelit  of  a  fair  trial  by  an  impartial  jury,  selected  conformable 
to  law,  fully  and  fairly  instructed  in  every  principle  ai)pli- 
cahle,  with  no  rulings  against  him  that  would  tend  wrongfully 
to  his  inculpation  or  deprive  him  of  his  defense,  he  has  received 
all  that  any  citizen  can  rightfully  demand  of  society.  Such  a 
trial  wo  thiiik  was  accorded  to  the  plaintiff  in  error  in  the  case 
at  bar. 

The  im|)ortance  of  the  case  in  its  results  has  demanded  and 
it  has  received  at  our  hands  the  most  careful  examination  of 
the  record.  The  killing  of  Michael  Gaynor,  on  the  13th  of 
May,  1S84,  is  not  denied.  That  it  was  done  without  any  at- 
tending circumstances  that  furnish  any  palliation,  justification 
or  excuse  for  the  crinitt  is,  we  think,  fully  established  by  the 
evidence.    The  court  below  gave  at  gi'eat  length  instructions 
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as  to  tho  quaninvi  and  measure  of  proof  required  to  convict 
and  to  overcome  the  defense  of  insanity  interposed  by  the  de- 
fendant. Instructions  were  given  as  to  the  presumptions  of 
the  law  arising  out  of  the  facts  relied  on  b\'  defeiKhmt;  as  to 
the  inferences  to  be  drawn  from  the  motive  of  the  det'eiulantjOr 
the  absence  or  the  v.-ant  of  it;  and  indeed,  with  great  ingenuity 
presenting  every  principle  of  law,  so  far  as  we  can  see,  tliat 
could  be  applicable  to  any  antl  every  phase  of  the  defense  in- 
terposed. Xo  complaint  is  made  by  counsel  in  that  regard, 
and  it  will  bo  unnecessary  to  make  further  investigation  in  that 
direction. 

It  is  believed  that  the  most  careful  examination  of  the  evi- 
dence will  fail  to  disclose  any  witness  for  defendant  to  whom 
the  jury  could  have  applied  the  rule  announced  in  this  instruc- 
tion under  consideration,  except  the  witnesses  Patrick  Dacey 
and  Mrs.  O'Neil.  There  is,  we  think,  no  circumstance  testiliedto 
by  any  other  witness,  material  or  immaterial,  that  was  contra- 
dicted.    True,  otlier  witne.-;ses  testified  as  to  their  opinion  of 
the  mental  condition  of  the  prisoner  as  hereinatter  noticed,  but 
there  are  no  controverted  points  in  their  evidence  save  upon 
that  question.     The  witness  Mrs.  O'Xeil  testified  that  the  ac- 
cused was  at  her  house  in  the  afternoon  of  the  day  of  the 
homicide,  at  the  time  certain  of  the  witnesses  had  testiliedto 
his  having  been  upon  the  streets,  at  some  distance  from  her 
house,  making  threats  against  the  deceased.     It  will  bo  ap- 
parent that  this  was  material  evidence;  and  if  they  believe  she 
testified  wilfully  falsely  thereto,  llie  jury  would,  undiM"  the  law, 
be  justified  in  discrediting  her  testimony  except  so  far  as  cor- 
roljorated.     Tho  witness  Patrick  Dacey  tostilieil  to  the  mental 
condition  of  his  brother,  the  accused,  on  two  occasions,  when 
Dr.  lUuthardt  was  called  to  see  him  in  jail  prior  to  the  trial.   la 
so  far  as  he  was  contradicted,  if  contratlicted  at  all,  by  the  wit- 
ness Pluthardt  and  others  as  to  the  condition  of  his  brother  on 
these  occasions,  it  was  material  upon  the  issue  of  insanity;  and 
hence,  if  the  juiy  believed  from  tho  evidence  that  he  had  sworn 
wilfully  falsely  in  I'espect  thereto,  they  would  be  justified  in 
rejecting  his  testimony,  except  so  far  as  corroborated.    iSo,  as 
to  each  instance  when  there  was  evidence  contradictory, so  far 
as  we  can  see,  it  was  upon  some  matter  material  in  the  case, 
and  therefore,  although  the  jury  may  have  applied  the  principle 
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announced  in  the  instruction  under  consideration,  it  put  the 
accused  in  no  worse  position  nor  operated  to  his  prejudice  to 
any  greater  extent  than  it  would  if  it  had  announced  the  cor- 
rect rule  of  law. 

But,  aside  from  this  view,  the  plaintiff  in  error  could  not 
have  been  unduly  prejudiced  by  this  instruction  upon  the  case 
made  and  submitted  to  the  jury.  It  will  be  remembered  that 
the  plaintiff  in  error  brings  this  case  to  this  court  and  insists 
that  error  has  intervened  to  his  prejudice,  and  we  are  called 
upon  to  determine  that  matter  from  the  whole  record.  If,  as 
already  seen,  upon  the  whole  record,  it  clearly  and  conclusively 
appears  that  the  giving  of  the  instructions,  or  any  of  them, 
could  not  have  produced  the  result  of  the  trial,  but  that, 
whether  given  or  not,  the  result  must  have  been  the  same,  it 
will  follow  that  no  reversal  can  be  had. 

The  facts  leading  up  to  and  immediately  surrounding  the 
killing  of  Michael  Gaynor  are  not  disputed,  and  are  briefly  as 
follows:  On  the  13th  day  of  Ma\',  1884,  there  w?\s  an  election 
foraldennan  of  the  ninth  ward,  in  the  city  of  Chicago.  Some 
weeks  prior  thereto  the  primaries  or  ward  caucuses  ./ere  held, 
and  about  the  time  of  the  primaries  the  prisoner,  it  appears, 
was  arrested  and  lined,  which,  for  some  reason  not  disclosed, 
he  attributed  to  Gaynor  and  one  Bowler,  sergeant  of  the  police. 
Shortly  after  that  time  he  is  shown  to  have  entered  a  saloon 
and,  calling  for  a  drink, said:  "I'm  going  down  to  square  that 
line.  ...  I  am  going  to  kill  Bowler  on  sight,  and  Gaynor 
too."  At  the  election  mentioned,  Mahoney  and  ]!ilurry  were 
candidates,  Gaynor  supporting  the  former,  and  the  defendant 
Dacey  the  latter.  Some  two  weeks  prior  to  the  election  two 
witnesses  testify  that  they  advised  the  accused  to  give  up  the 
contest  and  go  away,  and  he  replied:  "I  am  not  going  to  live 
long,  and  I  will  take  Bowler  or  Gaynor  with  me."  The  night 
before  the  election  the  accused  purchased  a  revolver,  alleging 
that  he  was  to  act  as  one  of  the  challengers  on  the  next  day. 
On  the  morning  of  the  election,  being  the  13th  of  May,  a  wit- 
ness testifies  that  he  saw  the  defendant  Dacey  at  the  corner 
of  Washington  and  Clinton  streets,  and  Dacey  then  "swore 
by  the  Eternal  God  he  would  kill  Gaynor  before  he  would 
sleep  that  night."  Some  time  after  the  election  opened  the 
judges  of  election  refused  to  permit  Dacey  to  remain  iubide 
Vol.  VI  — 81 
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where  they  were,  as  one  of  the  challengers,  and  he  was  put 
out.  About  10  o'clock,  Murry,  whom  defendant  Dacey  sup- 
ported, was  withdrawn  from  the  canvass.  It  is  shown  that 
this  angered  defendant  Dacey  greatly.  Throe  witnesses  tes- 
tify that  al)out  half  past  10  o'clock  he  said  to  the  dt^ceased,  in 
substance,  that  his  man  Murry  was  out  of  the  field,  and  said: 
"  Mike,  you  have  downed  me  this  time,  but  you'll  never  do  it 
again."  In  the  afternoon,  between  1  and  4  o'clock,  as  testified 
to,  he  got  into  conversation  with  a  witness,  when  tlio  witness 
expressed  sorrow  that  ho  had  been  arrested  and  fined,  where- 
upon defendant  replied,  "That's  nothing;  I  will  get  even;" 
then,  exhibiting  the  handle  of  a  revolver,  said,  "  Do  you  see 
that?  .  I'll  knock  Bowler  or  Gay  nor  out  with  this."  Anotlier 
witness  testifies  that  "on  Halsted  street,  just  before  the  mur- 
der, he  said  he  was  going  to  shoot  either  Bowler  or  Gaynor 
that  night." 

We  cannot  state  in  detail  the  conversations  leading  up  to 
and  circumstances  surrounding  the  «lefendant  at  the  time  of 
these  declarations.  It  is  apparent,  however,  that  the  animosity 
engendered  by  his  arrest,  for  which  he  held  Gaynor  account- 
able, was  intensified  by  the  subsequent  events  alluded  to,  and 
these  threats  were  the  deliberate  expression  of  intense  hatred 
and  ill  will  towards  the  deceased. 

Between  10  and  11  o'clock  on  that  night,  Michael  Gaynor 
and  the  witness  Mclntyre  entered  a  saloon  on  Ilalsted  street. 
in  which  defendant  Dacey  was  sitting.  Those  present  were 
asked  to  the  bar  by  Gaynoi-,  and  Dacoy  came  forward,  up 
proaching  Gaynor,  and  said:  "  You  have  been  fighting  niefor 
two  years.  Will  you  shake  hands  now?"  Mclntyre  inter- 
fered, and  offered  to  bet  Dacey  $20  that  Gaynor  would  not 
shako  hands  with  him.  Dacey  had  extended  his  hand;  but, 
Gaynor  apparently  not  noticing  it,  smilingly  turned  away  from 
him  and  to  the  bar,  took  up  his  glass,  and  said,  "Never  mind, 
Jim;  let  us  have  a  ^'resh  one."  Without  a  word  of  warning, 
and  standing  nearly  behind  and  only  a  few  feet  away,  the  de- 
fendant drew  his  revolver  an<l  fired  a  ball  into  the  brain  of 
Michael  Gaynor,  the  shot  taking  effect  in  the  back  part  of  the 
head  and  ranging  forward.  Gaynor  fell  to  the  floor,  and  those 
present  secured  the  defendant.  Upon  having  done  so,  on  ex- 
amination of  the  prostrate  Gaynor,  it  was  found  that  he  was 
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unconscious,  though  life  was  not  extinct,  and  he  was  at  once 
removed  to  his  home,  where  he  lingered  until  the  24th  day  of 
May,  1834,  and  died  from  the  wound  thus  inflicted.  Whilst 
the  defendant  was  being  taken  to  the  police  station  immedi- 
ately after  the  shooting,  he  was  asked  why  he  did  it;  and  re- 
plied to  the  officer,  "  I  did  it  on  account  of  a  little  political 
difficulty."  The  facts  immediately  connected  with  the  killing 
of  Michael  Gaynor  are  testified  to  by  at  least  three  witnesses, 
none  of  whom  are  discredited,  and  who  give  the  same  account, 
in  all  essential  part''"''ars,  of  the  homicide  and  its  attendant 
circumstances. 

The  events  culminating  in  his  death  are  clearly  shown,  and 
evince  l)eyond  question,  as  we  think,  that  the  plaintitf  in  error 
was  actuated  by  malice,  and  that  nothing  is  shown  or  appears 
to  extenuate,  justify  or  excuse  his  wicked  act.  It  matters  not 
whetlier  his  grievance  was  real  or  imaginary,  or  whether  he 
desired  to  shake  hands,  or  only  extended  his  hand  to  provoke 
a  quarrel,  the  evidence  shows  that  the  shooting  of  tiie  deceased 
was  premeditated,  and  prompted  by  a  cruel  and  wicked  desire 
for  revenge. 

Heretofore  we  have  not  considered  the  evidence  bearing 
upon  and  tending  to  sustain  or  rebut  the  defense  of  insanity 
interposed;  but  a  very  brief  analysis  of  the  testimony  olFered 
for  and  by  the  defendant  will  demonstrate,  we  think,  the  cor- 
rectness of  the  view  expressed.  The  defendant  had  lived  in 
Chicago  five  years  immediately  preceding  the  homicide,  had 
held  a  position  in  the  "county  house,"  had  been  connected 
with  ward  politics,  was  a  member  of  one  of  the  labor  unions, 
and  is  sh(nvn  in  other  ways  to  have  known  many  people  in 
that  city.  lie  was  tried  in  an  adjacent  county,  whither  his 
case  h:id  been  transferred  at  his  instance,  and  within  an  hour 
or  two,  by  railway,  of  his  acquaintances  and  friends.  After  his 
motion  for  a  continuance  had  been  overruled,  before  any  steps 
had  been  taken,  the  cause  was  delayed  nearly  a  week  before 
commencing  the  trial,  and  several  days  additional  elapsed  be- 
fore he  was  required  to  put  in  his  evidence.  There  is  no  com- 
plaint in  the  affidavit  for  continuance  that  all  the  witnesses 
from  Chicago  could  not  be  procured  that  could  be  had  if  more 
time  was  allowed,  nor  was  any  such  complaint  made  in  or  to 
the  circuit  court,  except  that  it  was  asked  to  await  the  arrival 
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of  a  train,  which  was  immediately  done, —  the  court  adjourn- 
ing over  for  that  purpose;  nor  is  any  such  complaint  made  or 
suffffested  liere. 

The  defendant,  by  his  counsel,  called  seven  witnesses  upon 
that  issue :  Dr.  Joseph  Krosh,  Dr.  Thomas  Waugh,  James  lion- 
field,  William  O'Neil,  Sarah  O'Neil,  Thomas  Powers  and  Pat- 
rick Dacey. 

Of  these  witnesses  Dr.  Krosh,  who  had  attended  him  from 
the  time  of  his  arrest,  with  every  opportunity  for  obsorvation 
and  examination,  testified  that  he  visited  the  defendant  as 
often  as  three  times  a  week  during  his  coniinement  in  juil.and 
at  no  time  saw  anything  to  induce  him  to  think  or  boliove  the 
defendant's  mental  condition  was  anything  but  normal;  and 
he  found  him  in  a  normal  mental  condition. 

Dr.  Waugh  had  met  the  defendant  prior  to  May  13, 1884, 
and  again  met  him  that  day,  about  noon,  and  invited  liim  into 
a  saloon  to  take  a  drink.  AVhile  there,  a  man  by  the  name  of 
Mclntyre  came  in,  and  witness,  apprehending  a  ditlioiilty,  ad- 
vised the  defendant  to  go  homo  and  avoid  all  trouble,  lie 
next  saw  defendant  in  jail  after  his  removal  to  Woodstock  for 
trial,  made  an  examination,  and  found  bim  in  a  normal  mental 
condition.  The  only  manifestation  to  the  contrary  was  that, 
among  the  exciting  events  of  the  13th  of  May,  he  claimed  to 
have  forgotten  having  met  the  doctor  in  the  saloon.  The  doc- 
tor, upon  hearing  of  the  shooting  of  Gavnor,  had  said  that 
Dacey  must  be  crazy  to  shoot  his  best  friend,  and  still  tliought 
8o.  Upon  his  examination  of  the  accused  he  found  some  evi- 
dences of  an  old  wound  on  his  head,  which,  in  the  witness'  opin 
ion,  might,  under  some  circumstances,  have  produced  mental  dis- 
turbance; but  testifies  that  defendant  was  in  a  normal  mental 
condition,  and  does  not  testify  that  at  any  time  he  saw  any- 
thing indicating  that  these  wounds  had  affected  defendant's 
mind,  or  any  evidence  of  mental  disease  whatever,  and  based 
his  opinion  of  defendant's  insanity  solely  upon  the  ground  that 
a  man  must  be  cra/y  who  would  shoot  his  best  friend,  and 
what  he  heard  of  defendant.  lie  had  heard  of  no  ditliculty  or 
ill  feeling  between  Dacey  and  Gaynor,  and  in  view  of  the  evi- 
dence it  is  apparent  that  the  principal  basis  for  the  doctor's 
opinion  was  entirely  wanting. 

The  witness  William  O'Neil  testified  that  he  had  known 
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defendant.  Some  years  ago  ho  had  seen  him  struck  on  the 
head  with  a  beer  keg,  but  never  saw  anything  at  any  time  to 
induce  witness  to  think  he  was  insane  or  of  unsound  mind. 

The  witness  Bonhehl  liad  been  deputy-jailer  of  Cook  county 
some  years  before  tlie  trial.  The  defendant  had  been  brought 
to  the  jail  suffering  from  delirium  tremens,  and  was  kept  there 
two  weeks,  during  which  his  mind  was  in  an  unnatural  condi- 
tion, and  was  then  discharged;  had  known  the  defendant  since, 
and  had  seen  nothing  after  his  discharge  to  induce  witness  to 
think  that  he  was  insane  or  of  unsound  mind. 

Thomas  Powers  testified  that  he  thought  the  defendant  in- 
sane, and  gave  as  his  reason  therefor  that  on  one  occasion  he, 
Dacey,  and  a  strange  man  had  been  playing  cards  in  a  saloon, 
and  Dacey  said  to  the  stranger,  "  I  could  break  your  back ;" 
and,  witness  thought,  looked  and  acted  like  as  if  he  was  not  in 
his  right  mind.  Witness  had  also  heard  him  make  speeclies  in 
the  union  to  which  they  both  belonged,  and  did  not  think  he 
tallcod  riglit,  and  was  of  opinion  defendant  w;is  insane. 

Mrs.  Saruii  O'Neil  testified  that  the  defendant  returned  to 
her  iioiise  about  2  o'clock  of  the  day  that  Michael  Gaynor  was 
killed,  and  remained  until  in  the  evening;  that  he  acted 
strangely.  She  asked  him  if  ho  was  drunk  or  crazy,  to  which 
he  replied  that  he  was  not  drunk,  but  was  crazy  with  pain. 
The  witness  described  his  condition  as  she  saw  him,  and  the 
symptoms  detailed  would  by  no  means  necessarily  indicate  in- 
sanity, and  could  quite  as  well  proceed  from  other  causes  as 
from  mental  disease.  Tlie  witness  thought  he  might  or  .night 
not  be  crazy,  but  thought  he  was  insane. 

As  to  the  remaining  witness  called  by  the  defense  upon  this 
issue,  Patrick  Dacey,  but  little  need  be  said.  lie  lived  at  Buf- 
falo, New  York,  but  a  portion  of  the  time  had  been  in  Chicago 
since  his  brother  James  resided  there.  This  witness  testified 
to  the  "spells"  of  delirium  tremens  testified  to  by  Jionfield, 
Bluthardt,  and  others,  occurring  from  two  to  live  years  before 
the  homicide.  lie  had  lived  with  his  brother  in  Buffalo  substan- 
tially ten  years  before  his  brother  came  to  Chicago.  The  de- 
fendant was  afflicted  with  *'  spells,"  and  witness  had  nursetl 
him,  sent  for  the  doctors,  who  had  treated  him  for  ])neumonia 
and  trouble  in  his  head,  and  alwavs  seemed  to  relieve  him. 
The  last  one  of  these  spells  occurred  some  nine  years  prior  to 
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the  ti-ial,  to  the  best  of  the  witness'  recollection.  This  witness 
was  of  opinion  that  for  more  than  ten  years  the  defendant  had 
been  insane,  and  was  so  at  the  trial. 

The  testimony  of  some  of  these  witnesses  strongly  tends  to 
rebut  any  inference  of  insanity,  while  the  testimony  of  all, 
when  considered  together,  in  our  judgment,  falls  short  of 
overcoming  the  presumption  of  the  sanity  of  the  accused. 
When,  however,  it  is  made  apparent  by  the  evidence,  as  we 
think  it  was,  that  the  recurrence  of  mania  apotn,  testified  to 
by  the  witnesses,  had  not  affected  or  impaired  the  mind  of 
the  defendant,  and  the  evidence  of  Powers,  Patrick  Dacey 
and  Mi's.  O'Neil  is  considered  in  connection  with  tlic  other 
evidence  bearing  upon  the  question  of  the  sanity  of  tlie  accused, 
as  well  as  upon  his  conduct  previous  to  and  at  the  commission 
of  the  crime,  there  cannot,  we  think,  a  doubt  remain  in  the 
mind  of  any  reasonable  person  that  the  defendant  knew  right 
from  wrong,  and  was  fully  capable  of  comprehending  the 
moral  quality  of  his  act,  and  mentally  capable  of  making  in- 
telligent choice  in  respect  thereto. 

It  is  suggested,  however,  rather  than  argued,  that  from  the 
peculiar  condition  of  the  accused  at  the  time, —  being  to  some 
extent  in  ill  health, —  he  was  subject  to  insane  delusions,  when 
excited  by  intoxicating  liqUor  or  other  cause;  that  there  was, 
by  excitement,  produced  a  species  of  emotional  insanity.  We 
can  see  no  evidence  of  this;  but,  if  true,  the  emotional  condi- 
tion must  have  lasted  from  early  morning  until  nearly  mid- 
night on  the  fatal  13tli  of  May,  if  it  had  not  existed  some 
weeks  before,  and  this,  in  view  of  the  evidence,  is  impossible. 
In  any  event,  when  the  defendant,  actuated  by  actual  malice, 
arms  himself,  fixes  the  time  within  which  his  victim  must  be 
slain,  seeks  the  opportunity,  and,  without  warning,  sends  the 
fatal  shot  crashing  through  the  brain  of  his  fellow  creature, 
the  frenzy  of  the  instant,  for  which  he  has  waited  and  threat- 
ened to  bring  about,  will  neither  in  law  nor  morals  absolve 
him  from  responsibility  for  the  crime. 

We  are  constrained,  after  a  most  careful  examination  of  this 
record,  to  hold  that  the  evidence  fully  sustains  the  finding  of 
the  jury,  and  that  in  no  event,  with  or  without  this  instruction 
complained  of,  could  any  other  verdict  have  been  rightfully  or 
lawfully  rendered.     In  no  sense,  under  the  rule  of  law  as  de- 
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claretl  in  the  cases  cited  and  others  of  this  court,  and  which  is 
alike  binding  upon  us,  as  upon  every  other  citizen,  can  it  be 
said  that  the  error  in  this  instruction  operated  or  could  operate 
to  the  prejudice  of  the  defendant.  If  we  were  not  satisfied 
from  this  record  of  tlie  sanity  of  the  defendant,  Ave  mi^ht  be 
inclined  to  liold  that  tlie  trial  court,  in  the  exercise  of  a  wise 
discretion,  should  have  continued  the  cause;  but  that  court 
was  fully  cognizant  of  the  surrounding  circumstances,  and  of 
the  necessity  for  such  action,  and  the  record  made  in  the  cause 
would  not  justify  us  in  reversing  for  that  cause. 

^Vc  are  of  opinion  that  the  defendant  had  a  fair  and  impar- 
tial trial,  with  every  right  accorded  him  that  the  law  justifies 
or  requires.  Having  reached  this  conclusion,  we  are  compelled 
to  hold  that  we  find  in  this  record  no  such  error  as  will  war- 
rant an  order  of  reversal,  and  the  judgment  of  the  circuit  court 
of  McIIenry  county  herein  will  therefore  be  affirmed,  which  is 
accordingly  done. 

Note.— Test  of  mental  capacity,  see  State  v.  Nixon,  5  Am.  Cr.  R.,  307, 
and  note. 
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Murder:  Effect  of  new  trial  —  Juror 

Except  ions - 


-  Improper  argument  of  counsel  — 
Practice. 


1.  Murder— EFii-KCT  op  verdict  of  ocilty  of  lower  degree  on  sec- 

ond TRIAL. —  Wlieie,  on  a  trial  for  murder,  the  defondant  is  found 
guilty  of  a  lower  decree  of  homicide  than  the  hi{?hcst  degree  charged 
in  the  indictment,  and  on  his  motion  a  new  triid  is  granted,  the  effect 
of  granting  a  new  trial  is  to  set  aside  the  whole  verdict  and  leave  the 
case  for  retrial  upon  the  same  issues  as  upon  the  first  trial. ' 

2.  JcuoR  —  Competency. —  If,  upon  examination  of  a  juror,  it  is  shown 

that  he  has  an  opinion  founded  ujion  newspaper  reports,  and  it  shall 
satisfactorily  api)ear  that  the  character  of  such  opinion  is  such  that  it 
will  not  interfere  with  his  rendering  an  impartial  verdict,  it  is  not  error 
to  admit  him  on  the  jury. 
-S.  Improper  argument  of  attorney  —  Exceptions.— Where  it  is  alleged 
that  an  attorney,  in  the  argument  of  a  cause  on  trial  to  a  jury,  went 
outside  of  the  record  and  appealed  to  the  passions  and  prejudices  of  the 


1  See  note. 
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jury,  the  attention  of  the  court  should  bo  cnllod  to  tho  language  ami 
conduct  of  the  attorney  by  tho  proper  obj»?ction.  and  a  ruling  hail 
tliereon  by  tlie  court.  If  the  objection  is  overruled  and  an  exception 
taken  to  the  ruling,  tlic  question  may  be  reviewed  in  the  Kiiiireme  court 
upon  the  decision  of  the  trial  court.  Without  such  ruling  and  excep- 
tion, tliere  is  nothing  for  the  reviewing  court  to  consider. 

Error  to  tho  District  Court  for  Utoo  County. 

C  E.  Mtujoon  and  O.  P.  Ma^on,  for  plaintiff  in  error. 
Willianh  Lecsc,  attorney-general,  and  J.  B.  Strode,  district 
attornov,  for  the  state. 

Reese,  J.  The  plaintiff  in  error  was  indicted  by  the  granij 
jury  of  the  February  term,  1882,  of  tho  district  court  of  Lan- 
caster county.  There  was  but  one  count  in  the  indictment. 
The  crinio  cliarged  was  murder  in  tho  first  degree.  A  trial 
was  had  at  the  following  (May)  term  of  court,  which  rosiiltcil 
in  a  conviction  of  murder  in  the  second  degree.  Pliiiiitili  in 
error  then  brought  the  cause  into  tho  supreme  court,  whore  tho 
judgment  of  tho  district  court  was  reversed,  and  a  new  trial 
ordered.  See  Bohanau  v.  State,  15  Neb.,  2(.)!).  A  cliangc  of 
venue  was  then  taken,  by  whicli  the  place  of  trial  was  removed 
from  Lancaster  to  Otoe  couiitv.  On  tho  second  trial  tlie  iiirv 
found  him  guilty  of  murder  in  the  lirst  degree.  A  motit)a  for 
a  new  trial  was  inado  and  overruled,  and  tho  court  iiiiposcd 
upon  him  tho  penalty  of  death,  lie  now  prosecutes  error  in 
this  court. 

Prior  to  the  commencement  of  the  last  trial,  tho  plaintiir  in 
error  filed  in  tho  district  court  a  p.  ja  of  former  ac(piiltal  of  tlio 
charge  of  murder  in  the  iirst  degree.  Tliis  i)lea  coiitaiiioda 
recital  of  the  facts  r '  the  previous  trial  on  the  same  indictment. 
and  the  conviction  thereon  of  murder  in  the  second  deureo.  and 
his  sentence  to  the  penitentiary  for  life.  To  this  plea  the  state 
made  answer,  alleging  that  the  pica  ought  not  to  be  sustained, 
for  the  reason  that  on  defendant's  own  motion  tho  verdict  and 
judgment  were  sot  aside,  and  a  new  trial  granted.  Plaintilf  in 
error  demurred  to  tliis  answer.  Tho  dcmuri'or  was  overruled. 
The  plea  was  held  bad,  and  tho  first  trial  held  not  a  bar  to  a 
prosecution  for  murder  in  the  first  degree,  as  charged  in  the 
indictment.  During  the  progress  of  the  trial  plaintilf  in  error 
requested  the  court  to  instruct  the  jury  as  follows:    "(10)  if 
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the  jury  find  from  the  evidence  that  at  the  May  term,  1SS2,  of 
the  district  court  of  Lancaster  county,  in  the  state  of  Nebraska, 
the  defendant  was  tried  upon  the  same  indictment  upon  which 
he  is  now  boin<^  ])rosecuted,  and  upon  such  trial  was  found 
ciiilty  of  murder  in  the  second  degree,  and  judgment  was  ren- 
dered against  him  upon  such  iinding,  then,  as  a  matter  of  law, 
the  jury  in  this  case  cannot  find  the  defendant  guilty  of  mur- 
der in  the  first  degree."  The  court  refused  to  give  this  in- 
struction, but  instructed  the  jury  as  follows  upon  that  question: 
•'(11)  You  should  not  be  influenced  in  the  least  by  anything 
tliat  any  other  jury  nuiy  have  done."  To  the  refusal  to  give 
the  first  above  quoted  instruction,  and  to  the  giving  of  the  sec- 
ond, plain  till  in  error  excepted. 

By  tlio  foregoing  it  will  be  seen  that  the  question  hero  pre- 
sented is  whether  or  not  the  verdict  of  the  jury  on  the  first 
trial,  finding  plaintiff  in  error  guilty  of  murder  in  the  second 
degree,  is  sucli  an  acquittal  of  the  crime  of  murder  in  the  first 
degree  as  would  jn-otect  and  shield  plaintilf  in  error  from  the 
danger  of  a  conviction  of  the  higher  crime  on  the  second  trial, 
the  verdict  and  judgment  having  been  set  aside  upon  his  own 
motion  and  request.  The  question  here  presented  is  a  now  one 
in  tliis  state,  and  is  one  of  great  importance.  The  (piestion  is 
not  now,  in  the  sense  of  its  never  having  been  decided  in 
other  states;  but,  unfortunately,  the  decisions  of  courts  of  last 
resorts  in  otlier  states  upon  the  question  here  presented  have 
not  been  uniform.  The  doctrine  contended  for  by  plaintiff  in 
error  lias,  to  a  greater  or  less  extent,  been  declared  by  the 
supremo  courts  of  Virginia,  California,  Tennessee,  Illinois, 
Michigan,  Iowa,  Mississippi,  AVisconsin,  Indiana,  Alabama, 
Texas,  Missouri  and  Arkansas.  It  is  not  deemed  necessary  to 
notice  tlie  decisions  of  all  those  states,  as  some  of  them  are 
simply  dJt'ia,  and  some  are  in  cases  dissimilar  to  the  one  at  bar-; 
but  wo  will  notice  tlie  reasoning  in  Avhat  we  deem  the  leading- 
cases  u})on  the  subject.  In  77u'  Peoj)h'  v.  Gil  more,  4  Cai.,  370,  the 
accused  was  indicted  for  murder.  Upon  trial  the  jury  rendered 
a  verdict  of  guiltv  of  manslaughter,  which  was  set  aside  on  the 

Oft/  c5  ' 

prisoner's  motion,  and  a  new  trial  ordered.  On  the  second 
arraignment  he  pleaded  a  former  acquittal.  Chief  Justice 
MuiTay,  in  writing  the  opinion  of  the  court,  which  at  that  time 
(1854)  consisted  of    himself    and   Mr.   Justice  Haydenfeldt, 
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argues  the  question  at  soino  length  and  with  ability,  but  to  tlie 
mind  of  tlio  writer  his  deductions  are  not  conclusive.    IVom 
the  opinion  I  quote,  as  his  first  proposition,  as  follows:    "A 
conviction  for  nmnslaughter  is  an  acquittal  of  tlio  ciuu'ge  of 
murder,  and  the  verdict,  though  general  in  its  tonus,  must  by 
legal  operation  amount  to  an  ac(juittal  of  every  lii^iiei'  olTenso 
charged  in  the  indictment  than  the  particular  one  of  wliicli  tiie 
prisoner  is  found  guilty.     The  reason  is  obvious,     if  such  were 
not  the  case,  the  party,  after  undergoing  punislinicnt  for  man- 
slaughter, might  bo  arraigned  and  tried  again  for  murdtir,  not- 
withstanding he  had  been  compelled  to  answer  tiii^'  cliai'i^e  upon 
the  i'.rst  trial,  and  the  jury  had  passed  upon  the  s;iiiie."    This 
is  undoubtedly  correct,  so  long  as  the  verdict  of  tlie  jury  is 
allowed  to  stand.     It  must  be  conceded  that,  until  the  accused 
himself  procures  the  cancellation  of  the  verdict,  the  jii(l;^mont 
must  be  a  complete  protection  against  another  prosecution  for 
the  same  crime.     So  also  would  be  a  verdict  of  not  guilty.   Ijut 
where  the  prisoner,  u|)on  his  own  motion,  procures  a  verdict  to 
be  set  aside,  the  rule  should  be  otherwise.     In  su|)poit  of  liis 
conclusion  the  learned  writer  cites  Ilurt  v.  T/ie  Sdih',  '2'>  Miss., 
378,  and  quotes  as  follows:     "Tlie  jury  in  such  case,  in  con- 
templation of  law,  render  two  verdicts.     The  one  acquittin<f 
him  of  the  higher  crime,  the  other  convicting  him  of  tiie  infe- 
rior."    It  is  (|uite  difficult  for  us  to  adopt  this  proposition.    The 
verdict  in  such  case  must  bo  an  entirety.     Tiie  prisoner  stands 
charged  with  the  unlawful  killing  of  the  deceased.     lie  is  either 
guilty  or  not  guilty.     If  found  guilty,  it  is  the  next  duty  of  tlic 
jury  to  ascertain  the  magnitude  of  this  guilt.     Wiiou  tluit  is 
done  the  verdict  of  guilty  is  returned,  with  a  finding  as  to  tlio 
grade  of  that  guilt.     At  the  time  this  decision  was  made,  the 
Criminal  Code  of  California  contained  the  following  section: 
"A  new  trial  is  a  re-examination  of  the  issue  in  tlie  same  court 
before  another  jury  after  verdict  has  been  given.     It  places  the 
parties  in  the  same  position  as  if  no  trial  had  been  had.    All 
the  testimony  must  be  produced  anew,  and  the  former  verdict 
cannot  be  used  or  referred  to,  either  in  evidence  or  in  argu- 
ment."   This  section  was  not  deemed  sufficient  to  justify  the 
court  in  putting  the  prisoner  upon  his  trial  for  murder,  but  the 
court  combats  the  power  of  the  legislature  to  enact  such  a  law, 
by  the  following:    "The  constitution  of  this  state  has  provided 
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that  'no  person  shall  bo  subject  to  bo  twice  put  in  jeopardy  for 
the  sumo  oH'onso.'  Now,  if  I  am  right  that  a  conviction  for 
iiiaiisliiii<,^litor  is  an  ac(juittal  for  murder,  it  must  follow  that 
anv  luw  tiiiit  would  compel  a  party  to  bo  retried  for  murder  in 
order  to  esciipe  the  minor  olTense,  thereby  putting  the  party  in 
it'oprily,  is  in  conflict  with  this  provision  of  the  constitution." 
Tlius  the  learned  judge  in  the  discussion  of  the  case  goes 
boyoiul  tljo  rulings  of  any  of  the  other  courts. 

Tlio  supreme  courts  of  Kansas,  Indiana,  Kentucky,  North 
Carolina,  and  others,  have  not  hesitated  to  follow  such  laws 
and  apply  the  principle  to  capital  cases.  And  in  California,  in 
a  re  jent  decision,  the  supreme  court  has,  to  the  mind  of  the 
wiilor,  fully  overruled  the  holding  in  T/ie  People  v.  GUniore. 
In  The  People  v.  Keefer,  reported  in  IJ  Pac.  Hep.,  818,  it  is  hold 
that  "on  a  ])lea  of  former  conviction  under  an  indictment  for 
murder,  tliu  fact  that  defendant  was  convicted  of  murder  in 
the  second  degree  will  not  be  a  bar  to  a  conviction  of  mur- 
der ill  the  lirst  degree  on  a  retrial."  It  is  insisted  that  this  de- 
cision was  made  under  a  ju'ovision  of  tlie  statute  enacted  in 
187-i,  which  is  as  follows:  "The  granting  of  a  new  trial  places 
the  parties  in  the  .same  position  as  if  no  trial  had  been  had. 
All  the  testimony  must  oe  produced  anew,  and  the  former 
verdict  cannot  be  used  or  referred  to,  cither  in  evidence  or  in 
argument,  or  be  pleaded  in  bar  of  any  conviction  wliich  might 
have  been  had  under  the  indictment."  It  wdl  be  observed  that 
in  essence  this  section  does  not  vary  materially  from  the  one 
in  force  at  the  time  of  the  decision  in  The  People  v.  Gilinore. 
It  can  do  little  more  than  to  place  the  parties  "  in  the  same  po- 
sition as  if  no  trial  had  been  had,"  as  provided  in  the  lirst  act. 
]}iit  it  is  worthy  of  notice  that  a  careful  examination  of  the 
opinion  in  The  People  v.  Keefer  fails  to  disclose  any  reference 
to  the  act  of  1874.  The  decision,  by  a  unanimous  court,  is 
based  entirely  upon  another  section  of  the  Criminal  Code,  which 
was  passed  in  185(5,  which  divided  the  crime  of  murder  into 
two  degrees,  the  lirst  and  second.  The  section,  as  amended 
April  li),  185G,  is  as  follows:  "Malice  shall  be  implied  when  no 
considerable  provocation,  or  when  all  the  circumstances  of  the 
killing  show  an  abandoned  and  malignant  heart.  All  murder 
which  shall  be  perpetrated  by  means  of  poison,  or  lying  in 
wait,  torture,  or  by  any  other  kind  of  wilful,  deliberate  and 
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premeditated  killing,  or  which  shall  be  committed  in  the  per- 
petration, or  attempt  to  perpetrate,  any  arson,  rape,  robbeiv 
or  burglary,  shall  be  deemed  murder  of  the  first  degree,  ami  all 
other  kinds  of  murder  shall  be  deemed  murder  of  the  second 
degree;  and  the  jury  before  whom  any  person  indicted  for 
murder  shall   be  tried  shall,  if  they  find  such  person  guiltv 
thereof,  designate  by  their  verdict  whether  it  be  murder  of  the 
first  or  secouil  djgree;  but  if  such  person  shall  be  convicted  on 
confession  in  open  court,  the  court  shall  proceed  by  oxamina- 
tion  of  witnesses  to  determine  the  degree  of  the  crime,  and 
give  sentence  accordingly.     Every  person  convicted  of  murder 
of  the  first  degree  shall  suffer  death,  and  every  person  convicted 
of  murder  of  the  second  degree  shall  suffer  imprisonment  in 
the  state  prison  for  a  term  not  less  than  ten  years,  and  which 
may  extend  to  life."' 

The  court,  in  the  opinion  by  Judge  McKinstry,  uses  the  fol- 
lowing language:  "The  indictment  charges  the  crime  of  7imr- 
der,  and  the  defendant  was  not  ac(juittedof  murder  by  tlie  first 
verdict.     In  dividing  the  crime  of  murder  into  two  (le<frees. 
the  legislatui'c  recognized  the  fact  that  some  murders,  compre- 
hended within  the  same  general  definition,  are  of  ;i,  less  cruel 
and  aggravated  character  than  others,  and  deserving  of  less 
punishment.     It  did  not  attempt  to  define  the  crime  of  murder 
anew,  but  only  to  draw  certain  lines  of  distinction  by  reference 
to  which  the  jury  might  determine,  in  a  particular  case,  whether 
the  crime  deserved  the  extreme  penalty  of  the  law,  or  a  less 
severe  punishment.     l*eople  v.  Ilaun,  44  Cal.,  98;  J^copk  v. 
IJoi/eU,  48  Cal.,  94.     After  the  act  of  135(1,  which  divided  the 
crime  into  murder  of  the  first  and  second  degrees,  ni'inlei'  re- 
mained, and  it  still  remains,  the  unlawful  killing  of  a  human 
being  with  malice  aforethought.     Penal  Code,  187,  188.    The 
malice  may  be  express  or  implied ;  the  express  intent  to  kill,  or 
to  commit  one  of  the  named  felonies,  may  be  affirniatively  es- 
tablished; or  the  killing,  being  proved,  tiie  malice  may  be  im- 
plied; but  in  either  case  the  crime  is  murder.     The  fact  tiiat  a 
severer  penalty  is  to  bo  imposed  in  one  case  than  the  other  does 
not  change  the  effect  of  a  previous  conviction,  and  the  defendant 
who,  on  his  own  motion,  secures  a  new  trial  subj(!cts  himself 
to  a  retrial  on  the  charge  of  murder,  whether  the  first  verdict 
was  guilty  of  murder  of  the  first  or  of  the  second  degree.    At 
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the  second  trial  he  may,  if  the  evidence  justify  such  verdict,  be 
found  guilty  of  murder  of  the  first  degree." 

It  will  be  observed  that  the  provisions  of  the  amended  act  of 
1856  are  very  similar  to  the  i)rovisions  of  sections  3,  4  and  485) 
of  the  Criminal  Code  of  Nebraska,  except  that  murder  in  the 
second  degree  is  not  s{)ecifically  described.  The  sections  above 
referred  to  are  as  follows:  Sec.  3,  " If  any  person  shall  pur- 
posely, and  of  deliberate  and  premeditated  malice,  or  in  the 
perpetration,  or  attempt  to  perpetrate,  any  rape,  arson,  rob- 
bery, or  Inu'glary,  or  by  administering  poison,  or  causing  the 
same  to  bo  done,  kill  another;  or  if  any  person  by  wilful  and 
corrupt  pei'jury,  or  by  subornation  of  the  same,  shall  purposely 
procure  the  conviction  and  execution  of  any  innocent  person, — 
every  person  so  offending  shall  be  <leemed  guilty  of  murder 
in  the  lirst  degree,  and,  upon  conviction  thereof,  shall  suffer 
death.''  Sec.  4.  "  If  any  person  shall  purposely  and  maliciously, 
but  without  deliberation  and  premeditation,  kill  another,  every 
such  person  shall  be  deemed  guilty  of  murder  in  the  second 
(loi;roe;  and,  on  conviction  thereof,  shall  be  im))risoneil  in  the 
penitentiary  not  less  than  ten  years,  or  during  life,  in  the  dis- 
cretion of  the  court."  Sec.  480.  "That  in  all  trials  for  mur- 
der, the  jury  before  whom  such  trial  is  had,  if  they  find  the 
prisoner  guilty  thereof,  shall  ascertain  in  their  verdict  whether 
it  be  murder  in  the  first  or  second  degree,  or  manslaughter; 
and  if  such  person  be  convicted  by  confession  in  open  court, 
the  court  shall  ju'oceed,  by  examination  of  witnesses  in  open 
court,  to  determine  the  degree  of  the  crime,  and  shall  pro- 
nounce sentence  accordingly." 

By  section  19  of  the  act  of  California  passed  in  1850,  and 
which,  so  far  as  we  are  able  to  ascertain,  still  remains  u[)on  the 
statute  books  of  that  state,  murder  is  defined  tw  be  "  the  un- 
lawful killi*^  '  of  a  human  being  with  malice  aforethought, 
either  express  or  imjilied.  .  .  ."  In  Bald  win  v.  State,  12 
Neb.,  (51,  the  then  chief  justice.  Maxwell,  in  delivering  the 
opinion  of  the  court,  in  referring  to  the  indictment,  which 
charged  in  separate  counts  the  crime  of  murd(.'r  in  the  lirst  de- 
gree, says:  "There  is  but  one  offense  charged  in  the  indict- 
ment in  this  case,  viz.,  the  unlawful  killing  of  Allen  J.  Yokum." 
If,  therefore,  there  is  but  one  offense  charged  in  the  indictment 
in  the  case  at  bar,-r  the  unlawful  killing  of  James  Cook, —  it 
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would  seem  that  the  adjudications  of  the  state  of  California 
may  well  be  said  to  sustain  the  action  of  the  trial  court  in 
placin^j  the  plaintiff  in  error  upon  his  trial  for  murder  in  the 
first  (Uigrce.    In  People  v.  ITaun,  44  Cal.,  90,  tlio  supreme  court 
by  Judj^e  ndchor,  in  speaking  of  the  division  of  the  crime  of 
murder  into  two  degrees,  says:  "In  making  tlie  division  tho 
legislatu.'e   recognized   the  fact  that  some   murders,  compre- 
hended within  the  general  definition,  arc  of  a  less  cruel  ami 
aggravated  character  than  others,  and  therefore  deservinif  of 
less  punishment.     It  also  recognized  tlie  fact  that  some  miir- 
ilers  of  the  less  aggravated  class  are  deserving  of  less  jiunisli- 
ment  than  others  of  the  same  class,  and  it  acconliuglv  f 
vided  that  murders  of  tlie  second  degree  should  be  i)unislicu 
by  terms  of  imprisonment  depending  for  their  length  upon  the 
circumstances  of  each  |)articular  case.    In  all  tliis,  however, 
the  legislature  did  not  intend  to  say  that  murder  of  the  second 
degree  should  bo  anything  less  or  oLh^r  than  miu-der.    It  did 
not,  indeed,  attempt  to  dcSne  murder  anew,  bat  only  to  draw 
certain  lines  oi  distinction  by  which  it  might  be  told  in  a  par- 
ticular case  whether  the  crime  was  of  such  a  cruel  ami  ajiirra- 
vated  character  as  to  deserve  the  extreme  penalty  of  the  law, 
or  of  a  less  agirravated  cliaracter,  deserving  a  less  severe  pnn- 
ishment."     Tlie  same  doctrine  is  held  in  People  v.  Form,  25 
Cal.,  3(51. 

In  Bi'enmui  v.  The  People,  15  111.,  511,  and  in  Biirndl  v.  The 
People,  54  III.,  ">:.'5,  the  supreme  court  of  that  state  have  held 
that  a  defoudaut  cannot  upon  a  second  trial  be  tried  for  a  de- 
gree above  that  for  which  he  was  convicted  upon  the  lirst.  In 
Burnett  v.  The  People  the  court  simply  follows  lirennnti  r.  The 
People,  without  argument  or  criticism.  The  decision  in  the 
latter  case  is  based  upon  the  cases  of  Shiwjhter  v.  The  Sfat^,  6 
Humph.,  410;  Jfurr/s  v.  The  Stat^,  8  S.  tfe  M.,  702;  and  Hurt 
V.  The  State,  25  iMiss.,  378.  In  Slaughter  v.  The  State  the  plaint- 
iff in  error  was  indicted  for  murder  in  the  first  degree,  and 
upon  trial  was  found  "not  guilt}-^  of  murder  as  cliai'ged  in  the 
bill  of  indictment,  but  they  find  him  guilty  of  voluntary 
manslaughter  in  manner  and  form  as  charged  in  the  indict- 
ment." On  ids  motion  a  now  trial  was  granted.  At  a  subse- 
quent term  he  filed  a  plea  of  former  accpiittal,  setting  out  the 
proceedings  and  verdict  of  the  jury.     lie  contended  that  he 
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was  entitled  to  his  discharge,  and  that  he  could  not  be  tried 
for  a».>/  crime  under  that  indictment.  The  trial  court  hehl 
otherwise  and  put  him  upon  trial  for  manslaui^'hter.  Error 
was  taken  to  the  supreme  court,  and  it  was  held  that  the  trial 
court  decided  correctly.  The  question  as  to  whether  the  plaint- 
iff in  error  could  have  been  convicted  of  a  higher  crime  than 
raanslauglitcr  was  in  no  sense  before  the  court.  Yet  it  is  said 
that  if  lie  had  been  tried  for  mui-der,  it  would  have  been  errone- 
ous. It  is  quite  |)robable  that  ihafindhuj  of  "  not  guilty  of  mur- 
der" by  the  verdict  would  make  no  did'erence  as  to  the  power 
of  the  court  to  put  the  accused  upon  his  trial  on  the  whole  in- 
dictment; yet  the  court  refers  to  it  as  a  verdict  of  acquittal. 

MorriH  V.  T/ie  State,  8  S.  &  M.,  702,  was  u  case  where  the 
defenilunt  was  put  upon  trial  under  an  indictment  containing 
four  counts :  (I)  AVith  the  forgery  of  a  bank  note  of  the  Bank  of 
the  State  <^f  North  Carolina ;  (2)  with  uttering'  and  publishing 
as  true  a  forged  bank  note  of  the  Bank  of  the  Stii  t  e  of  North  Caro- 
lina; (3)  with  having  in  his  possession  certain  forged  bank 
notes  of  the  Bank  of  the  State  of  North  Carolina,  with  the 
inteiit  to  utter  the  same.     The  fourth  was  sijiiilar  to  the  third. 
The  verdict  of  the  jury  was  guilty  as  charged  in  the  second, 
third  and  to'irth  counts.     The  verdict  was  ol)jected  to  as  im- 
|ierfect  because  there  was  no  express  linding  upon  the  first 
count.    The  cause  was  taken  to  the  supreme  court  (Mississippi), 
where  the  verdict  was  held  good;  but  the  cause  was  reversed 
for  error  occurring  in  the  introduction  of  testimony.      The 
judgment  of  reversal  provided  that  the  new  trial  slioukl  be 
contined  to  the  second,  third  and  fourth  counts,  the  plaintiff 
in  error  liaving  been  acquitted  upon  the  lirst  count.     It  will 
thus  be  seen  that  the  question  in  the  case  at  bar  was  not  be- 
fore that  court  for  two  reasons  —  7*7/ wi^,  the  question  did  not 
arise  in  tlie  case;  second,  each  count  in  the  indictment  was  for 
a  separate  and  distinct  offense,  and  not  for  difl'eient  grades  or 
degrees  of  the  same  offense.     The  case  of  IliiH  i\  The  State,  25 
Miss.,  ;)78,  was  one  in  which  the  plaintiff  in  error  had  been  in- 
dicted for  murder.    lie  filed  certain  pleas  in  abatement,  alleg- 
ing the  illegal  organization  of  the  grand  jury  which  found 
the  indictment.     These  pleas  were  overruled  by  the  court,  and 
he  was  put  upon  trial,  which  resulted  in  a  verdict  of  guilty  of 
manslaughter  in  the  third  degree.    His  motion  for  a  new  trial 
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being  overruled,  he  alleged  error  in  the  supreme  court  and 
a  new  trial  was  granted  upon  the  ground  that  the  plea  in 
abatement  should  have  been  sustain(;d.  The  jud<,niicnt  of  the 
trial  court  was  reversed,  the  court  holding  that  its  judgment 
of  reversal  should  extend  no  further  than  to  relieve  him  as 
against  tlie  verdict  against  him  (manslaughter).  As  a  new 
indictment  would  have  to  be  found,  and  as  a  prosecution  for 
the  crime  of  manslaughte  was  barred  by  the  statute  of  limita- 
tions, the  prisoner  was,  upon  his  motion,  dischiu';^cil.  The 
reasoning  of  the  court  in  this  case  seems  to  be  bused  upon  the 
acknowledged  and  conceded  fact  that  if  a  party  cliarged  with 
murder  and  convicted  of  manslaughter  seeks  no  relief  from  the 
judgment  of  conviction,  but  allows  it  to  stand  unreversed,  and 
in  full  force,  he  cannot,  after  serving  his  term  of  iuiprison- 
ment,  be  again  prosecuted  for  murder.  This  is  most  certainly 
true.  If  the  judgment  stands  unimpeached,  it  is  the  linal  judg- 
ment of  the  case,  and  of  course  will  stand  as  a  protection  to 
the  party  convicted.  From  this  the  court  concludes  that  the 
other  i)rop()sition  must  follow,  viz.,  that  if  the  jury  convicts  of 
a  lower  grade  of  the  same  crime,  that  conviction  is  necessarily 
an  acquittal  of  the  higher  grade,  and  that  acquittal  nuist  stand 
for  all  time,  notwithstanding  the  verdict  and  judgment  of  con- 
viction may  bo  set  aside;  that  the  jury,  in  contemplation  of 
law,  renders  two  verdicts,  one  acquitting  of  the  higik-r  crime, 
and  the  other  convicting  him  of  the  lower,  and  that  the  verdict 
is  not  an  entirety. 

Upon  this  tiioory  wo  think  that  case,  as  well  as  Brennanv, 
The  People,  rests.  And,  indeed,  the  same  may  be  said  of  The 
Slate  V.  Tioeedij,  11  Iowa,  350;  The  State  v.  Mart  in,  3U  Wis., 
210;  The  Slate  v.  Belden,  33  id.,  120;  Jones  v.  The  State,  Vd 
Tex.,  184.  These  latter  cases  are  exhaustive  and  well  wi'itten, 
and  were  it  not  that  they  all  seem  to  be  grounded  upon  what 
seems  to  us  to  bo  a  false  basis,  we  could  well  follow  them. 
The  case  of  Johnmn.  v.  The  State,  29  Ark.,  31,  is  a  full  digest 
of  all  the  cases  so  holding,  and,  adopting  the  same  reason,  holds 
vrith  them.  It  is  beyond  the  comprehension  of  the  writer  to 
say  that  the  character  of  an  act  nuiy  be  finally  and  forever  de- 
cided upon  and  adjudicated,  while  the  fact  of  the  act  itself  is 
left  untouched.  Thus  a  person  is  indicted  for  murder  in  the 
first  degree  under  the  laws  of  Nebraska.    Upon  trial  he  is 
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found  guilty  of  murder  in  the  second  degree.  So  long  as  that 
verdict  and  the  judgment  stand  unreversed,  there  is  an  adju- 
dication tliat  the  act  or  crime  was  committed,  and  also  fixing 
the  cliaracter  or  quality  of  the  act.  Xow,  it  is  very  clear  and 
easily  uudcrstood  that  this  judgment  and  verdict  will  protect 
the  accused  from  another  prosecution,  lint  suppose  a  new  trial 
is  granted.  There  is  no  adjudication  that  any  person  has  been 
killed,  nor  that  any  crime  has  Ijcen  committed.  But  it  is  said 
there  /v  an  adjudication  that  if  the  deceased  was  killed  b}'^  the 
prisoner,  it  was  not  done  of  deliberate  and  ])remeditated  mal- 
ice. It  is  contended  that  such  a  verdict  is  severable;  that 
there  arc.  in  contemplation  of  law,  two  verdicts:  one  of  guilty 
of  murder  in  the  second  degree,  which  has  been  set  aside;  and 
one  of  not  guilty  of  mr.rder  in  the  first  degree,  which,  by  vir- 
tue of  the  constitutional  provisions  in  the  federal  and  state 
constitutions,  nuist  stand.  This  theory  is  also  built  upon  what 
is  considei'cd  the  diU'erence  between  an  adjudication  and  hav- 
ing been  once  in  jeopardy.  It  is  true  that  this  distinction  does 
exist  to  some  extent,  but  yet  if  the  first  verdict  is  worth  any- 
thing to  a  prisoner,  it  mnst  be  upon  the  theoiy  that  he  has 
been  arquiftcd  in  so  far  as  the  criminal  quality  of  the  act  of 
killing  is  concerned,  Ijut  no  further.  In  lldrleij  i).  The  State, 
tiOliio,  400,  it  is  decided  that  the  simple  verdict  of  a  jnry  is 
not  a  suificient  acquittal  to  entitle  a  defendant  to  its  protec- 
tion, hut  that,  to  be  of  any  force,  there  must  be  a  judgment  on. 
thevenhct;  citing  L>  Hale,  P.  C,  24:1 

By  tiic  statutes  of  this  state  a  new  trial,  after  a  verdict  of 
conviction,  jnay  be  granted  on  the  application  of  the  defendant 
for  certain  reasons  which  are  set  out  in  the  act.  See  section 
490,  Criminal  Code.  A  new  trial  is  defined  to  be  a  re  examina- 
tion of  an  issue  of  fact,  llouv.  Law  Diet.  It  is  a  retrial  of  the 
facts  of  the  case.  In  ZalrKkle  v.  Ch(rl\  45  Conn.,  401.  Judge 
Loomisi.  in  wi'iting  the  o|)inion  of  the  court,  says:  "  It  is  be- 
lieved tJKit  it  always  has  l)een  used  in  the  sense  of  a  complete 
retrial  of  the  cause,  except  in  certain  instances  "'  mentioned  ])y 
liim.  What  else  can  a  retrial  be  than  a  re-examination  of  the 
facts  in  the  same  case?  The  principal  case  in  which  it  has  been 
held,  in  the  absence  of  a  statute  to  that  effect,  that  a  defend- 
ant can  be  retried  upon  the  whole  indictment,  is  The  State  v. 
Behimer,  20  Ohio  St.,  572.  In  fact,  the  supreme  court  of  Ohio 
Vol.  VI  — 33 
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liiive  iinif(jniily  so  licld.  In  Jfurle//  v.  State,  si/pra,  it  is  de- 
cided that  "  a  verdict  in  eitliei'  a  civil  or  criminal  case  must  be 
considered  an  entire  tliinf^."  In  Lr.-^slh' k.  Slutr,  IsOliiovSt.. 
3i)0,  tlie  plaintiir  in  error  Avas  indicte<l  for  murder  in  tlie  first 
de'^'ree.  Tlie  indictment  contained  three  counts,  hut  each  al- 
■  \'j'  and  cliar<4'in<4'  the  same  ofVense  in  tli(>  same  dciii-eo.  On 
'I:',  iir-^  trial  he  was  found  "^'uilty  ol  murder  in  the  lirst  de- 
^...e  as  charg-cd  in  the  lirst  count  of  tin;  indictnuMit,  and  not 
ji'uilty  as  charged  in  the  second  count  of  tlu;  indictment." 
l']K  ■■  his  "•  .'.'on  a  new  trial  was  granted,  and  upon  the  second 
trial  he  \v;is  fiiutv,'  "guilty  of  manslaughter  as  cliarg(Hi  in  the 
third  count  of  the  indictment,  and  not  guilty  ascliai'ged  in  the 
iirst  and  second  counts  of  said  indictment."  ].e.sslie  then 
moved  the  court  to  discharge  him,  for  liie  reason  that  on  the 
iirst  trial  he  was  found  guilty  of  mui'dei-  in  tin?  lii'st  (legive  as 
charget.  in  the  lii'st  count  of  the  indictuuMit,  and  not  guilty  as 
charged  in  the  second  and  third  counts,  and  that  ujuju  tiicsec- 
ond  trial  he  was  found  not  guilty  ui)on  the  lirst  and  second 
counts  t)f  the  indictment,  ami  guilty  <d'  numslauglitfM' upon  the 
third  count,  and  that  the  verdict  of  mausiau!j;litei'  was  iiTCffu- 
lar,  illegal  and  void.  The  motion  was  overrulcii  he  was  sen- 
tenced to  the  penitentiary,  and  took  error  to  the  supreme 
court.  The  conviction  was  allirmetl.  In  <liscussing  the  (jues- 
tion  of  the  entirety  of  tlio  verdict,  dudge  White,  who  wrote 
the  opinion,  says:  "AVhere  the  indictment,  tiiougii  oousistinj;' 
of  several  counts,  is  founded  upon  a  singh;  triinsactioii,  the 
verdict  is  a  unit  and  lays  the  foundation  for  but  a  single  judir- 
inent.  A  verilict  of  guilty  upon  one  of  the  counts,  ami  o!  not 
guilty  upon  the  others,  is  f(jllo\ved  by  the  .sanu!  legal  conse- 
(juences  as  a  verdict  of  guilty  u])on  all  the  counts;  aiul  when 
in  either  case  the  vei-dict  is  .set  asid(>  and  a  new  trial  gi'anted 
ou  the  tUd'endant's  motion,  the  case  is  opened  for  a  retrial  upmi 
the  counts  \\\>()\\  which  he  was  accpiitted  as  well  as  tluis(^  upon 
"which  he  was  convicted." 

Ijut  where  the  several  counts  of  an  indictnnuiL  are  lor  sep- 
arate and  distinct  olFenses,  the  rule  would  of  course  be  dill'er- 
ent,  and  it  was  so  held  in  the  case  under  consideration.  The 
court  says  further:  " AV'e  think  the  jjrinciple  conleiuled  for 
properly  applies  where  there  is  a  conviction  and  an  ae(]uitt!d 
on  different  counts  I'or  separate  anil  di.stinct  offenses,  or  where 
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part  of  tlio  (lofondants  are  acquitted  and  part  convicted  of  the 
same  olFonse;  hut  where  all  the  counts  are  for  the  same  olVense 
and  arc  varied  merely  to  meet  the  ])roof.  it  has  no  just  aj^plica- 
tinn."  The  rulin;^'  in  this  ease  was  followed  in  .A//v/.v  r.  Sfaf>\ 
II)  Ohio  St.,  ."is.").  In  the  ease  of  Sf(if('  r.  /Jr/u'/n/'r,  xiipi^a, 
Jiid^e  White,  in  writing  the  opinion  of  the  court,  thus  states 
the  question  for  decision:  "The  question  for  decision,  tlierc- 
foro,  is  whether  the  legal  effect  of  granting  a  new  trial  was  to 
set  aside  the  whole  verdict,  and  leave  the  case  for  retrial  upon 
the  same  issues  on  whieh  it  was  iirst  tried,  or  whether  the  re- 
trial was  ])ro|)erly  limited  hy  the  court  to  the  degree  of  homi- 
cide of  which  tlie  defendant  had  been  found  guilty,  and  to  the 
inferior  degree  of  manslaughter."'  The  question  is  discussed 
atconsideralilc  length  and  with  a  g<  od  degree  of  logic  and 
reason,  and  it  was  Jinally  held  that  the  defendant,  in  the  ])rose- 
cution.  could  b(^  put  upon  a  second  ti'ial  u])on  the  whole  of  the 
indictment,  the  same  as  though  there  had  Iteen  no  previous 
trial  and  vt'rdict.  In  the  course  of  the  opinion,  the;  h'ai'ued 
jii(li;e  niakes  use  of  tins  following  language:  "Jhit  the  effect 
of  sotting  aside  the  verdict  finding  the  defendant  guilty  was 
to  leave  at  issue  and  undetertnined  the  fact  of  the  homicide; 
also  tlie  fact  whether  the  defendant  commilted  it,  if  one  was 
corninitte<l.  The  legal  presum[)tion  on  his  \)U\\  of  not  guilty 
was  of  his  innocence;  and  the  burden  was  on  the  state  to  ])rove 
every  essential  fact.  The  only  effect,  therefore,  that  could  be 
given  to  so  much  of  the  verdict  as  acquitted  the  defendant  of 
murder  in  the  first  degree,  after  the  rest  of  it  had  iieen  set 
aside,  would  be  to  i-egard  it  as  lin<ling  the  qualities  of  an  act 
while  the  fact  of  the  existence  of  the  act  was  undetermined. 
This  would  be  a  vei'dict  to  the  effect  that  if  the  defendant 
committed  the  homicide,  he  did  it  without  delilierate  and  pre- 
meditated nuilicc.  There  can  be  no  legal  determination  of  the 
character  of  the  malice  of  a  defendant  in  I'cspect  to  a  homi- 
cide which  he  is  not  found  to  have  committed;  or,  rather,  of 
which,  under  his  plea,  he  is  in  law  pivsunu^l  to  be  innocent." 
Upon  the  question  of  the  entirety  of  the  verdict  it  is  said: 
''But  u|)()n  mature  consideration  we  a)'e  of  the  opinion  that 
the  verdict  is  several)lo  onlv  when  there  is  a  conviction  or  an 
iicquittal  on  different  counts  for  sepai'ate  and  distinct  olfenses, 
or  where  there  are  several  defendants;  but  that  where  there  is 
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but  one  dol'ciulaiit,  ,ancl  in  fact  but  one  offense,  tlio  voi'dict  is 
entire."  The  cause  was  taken  to  the  supi-enie  court  upon  the 
exception  of  tlie  state's  attorney,  and  tlie  (U'cision  could  in  no 
way  affect  the  rights  of  the  defeiidant  in  tlio  jirosccution;  but 
the  rule  of  law  was  stated  by  the  court  as  follows:  '"AVlierc, 
on  a  trial  for  murder,  the  defendant  is  found  guilty  of  a  lower 
degree  of  homicide  than  the  highest  degree  charged  in  the  in- 
dictment, and  on  his  motion  a  new  trial  is  granted,  the  effect 
of  granting  a  new  trial  is  to  set  aside  the  whole  verdict  and 
leave  the  case  for  retrial  upon  the  same  issues  as  upon  the  lirst 
trial." 

It  must  be  conceded  that  in  point  of  numbers  this  decision 
seems  to  be  against  the  weight  of  authority';  but  it  is  appar- 
ently founded  upon  reason,  and  upon  the  advanced  iiloii  of 
American  jurisprudence.  That  it  is  just.it  seems  to  us.  can- 
not be  questioned.  That  it  is  necessary  for  the  protection  of 
the  law-abiding  citizen  is  equally  clear;  and  tin;  fact  tiiut  many 
of  the  states  have  incorjiorated  a  provision  to  that  effect  in 
their  criminal  laws  gives  weight  anil  force  to  the  stutciuont. 
This  decision  was  made  in  tiie  year  187<».  The  criniinallaw 
of  the  state  of  Ohio  was  adopted  by  the  legislature  of  this 
state  in  1873,  almost  bodily,  and  by  the  one  act  entitled  "An 
act  to  establish  a  Criminal  Code,"  i)assed  ^Mai'ch  4tli  of  tliat 
year.  By  it  the  entire  criminal  law  of  that  state  was  siil).stan- 
tially  transferred  to  the  statute  books  of  Nei)i'aska.  and  in 
which  Avas  the  law  governing  new  ti-ials.  In  Franklin  i\ 
Kelley,  2  Neb.,  lO-t,  Chief  Justice  Mason,  in  writing  tiie  opin- 
ion of  the  court,  says:  '"The  rule  is  well  settled  tliat  when  a 
legislature  re-enacts  a  statute  upon  which  a  construction  has 
been  placed,  it  does  so  with  the  construction  annexed ;"  citinj;' 
a  number  of  cases;  in  addition  to  which  we  cite  2  l>ish.  Crini. 
Law,  §  905,  and  note  from  Com.  v.  Ilartndt,  3  (iray,  4.")(i. 
"While  it  may  be  true  that  tiie  Ohio  decisions  cannot  with  strict. 
ness  be  said  to  be  a  construction  of  any  statute,  yet  they  area 
construction  of  that  part  of  the  Criminal  Code  which  gives  to 
the  courts  of  the  state  the  power  to  grant  new  trials,  and 
therefore  of  the  legal  stains  of  the  person  to  whom  the  new 
trial  has  been  awarded.  To  that  extent,  at  le;)  ! ,  it  is  pi-oper  to 
consult  those  adjudications  as  affecting  the  Criminal  Code  at 
the  time  of  its  adoption  by  this  state. 
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But  the  Ohio  cases  arc  not  without  precedent.     In  U.  S.  v. 
Ihnliii'j,  Wall.  Jr.,   127,   in  the  circuit  court  of  the   United 
States  for  the  eastern  district  of  Pennsylvania,  llanlin*^'  was 
found  guilty  of  "  murder,"  and  (irinies  and  AVillianis  of  "man- 
slauglitijr."'     ^oon  after  tije  trial,  ,lud<>o  Baldwin,  the  circuit 
jn(]<;e,  died.     A  motion  for  a  new  trial  was  made  hefore  and 
ai'^iu'(l  to  Judge  JJandall,  thedistriet  judge;  but  before  |)assiug 
on  the  motion  he  died.     Xew  judges  wei-e  appointed,  and  upon 
their  (]ua]iiicati<)n  the  cause  came  on  for  decision.     The  order 
of  the  coui't  was  that  a  new  trial  be  granted  to  Harding,  and 
that  as  to  Grimes  and  AVilliams  the  case  be  continued  for  one 
weelc.  at  the  expiration  of  which  they  were  to  elect  whether 
they  would  take  a  new  trial,  or  abide  their  former  convic- 
tion.   Judge  Grier  then  addressed  Grimes  and  Williams  as 
follows:  '*  Wiiriaiih  (ifiiiK'H  and  John    WVIhukh:  You  ought 
clearly  to  understand  and  weigh  well  the  position  in  which  you 
now  stand.     You  have  been  once  tried  and  ac(piittcd  of  the 
liiffhor  grade  of  offense  chargc.'d  against  you  in  this  indict- 
nient,  the  penalty  alHxed  to  which  is  death;  but  you  have  been 
convicted  of  the  minor  offense  of  manslaughter.     Y'our  lives 
have  been  in  jeo])ardy  and  you  have  escaped.     The  constitu- 
tion of  your  country  declares  that  '  no  person  shall  be  twice 
]nit  ill  jeopai'dy  of  life  or  limb  tor  the  same  offense.'     This  is 
to  shield  you  against  oppression  and  injustice,  and  puts  it  out 
of  the  power  of  the  court  to  subject  you  to  the  danger  of 
another  trial,  except  at  your  election  and  request.     AVe  believe 
that  you  have  the  right  to  waive  the  pnjtection  thrown  around 
you  Ijy  the  constitution  for  the  sake  of  obtaining  what  may 
seem  to  you  a  greater  good.     But  let  me  now  solemnly  warn 
you  to  consider  well  the  choice  you  shall  make.     Another  jury, 
instead  of  acipiitting  you  altogether,  may  find  you  guilty  of  the 
wholo  indictment,  and  thus  your  lives  may  become  forfeited 
to  the  law.     If  you  choose  to  run  this  risk,  and  to  again  put 
your  lives  in  jeopardy,  it  must  be  by  your  own  act  and  choice, 
being  neither  compelled  nor  advised  thereto  by  the  court;  and 
when  your  solemn  election  shall  have  been  put  on  record,  the 
court  will  hold  you  forever  after  estopped  to  allege  that  3'our 
constitutional  rights  have  not  been  awarded  to  you.     Hefore 
Ave  enter  of  reconl  an  order  for  a  new  trial  as  to  vou,  we  will 
give  you  one  week  to  ponder  carefully  on  this  subject,  and 
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consult  witli  your  counsel  us  to  wluit  will  bo  your  safest  and 
best  course." 

In  tSidfe  V.  (mii}iii!i<.s1oih)'s,  o  Hill  (S.  C),  2;!'J,  the  ili'lViidants 
were  iiulieted  in  two  counts  I'or  obstructing'  a  |iiililic  stivot. 
TIk;  trial  I'osuited  in  a  verdict  of  •^iiiky  us  cliar^red  in  on,. 
c(junt  ol'  the  indictnient,  notiiin<^'  bein«;'  said  as  to  the  otiicr. 
A  new  trial  was  /^ranted  ujm)!!  the  motion  oi"  the  (h't'ciKiunts. 
It  was  lield  that  tiie  next  triul  must  be  upon  both  ('ount>  ol' tlio 
indictment.  In  the  opinion,  lUitler,  .).,  suys:  "  It'  tlic  vcnlict 
of  guilty  hud  I'emuined,  it  would  huve  i)rotected  thciu,  [icr- 
hups,  a^'uinst  unotiier  indictment  foi*  the  sunu'  oH'ciisc.  As 
long  us  a  verdict  of  guilty  renuiincHl  on  the  reecjrd,  there  was  ii 
tinding;  but  what  proceeding  is  thci'e  now  on  it  ^  1  cunsidei' 
all  the  proceedings  on  the  indictnu'iU,  since  the  lindiiig  l>y  tlio 
grand  jury,  to  be  set  uside  at  the  instance  and  I'or  llu'  iieiioiit 
of  defendunt."  As  before  stated,  the  states  of  Kansas.  Ciili- 
fornia,  Indiuna  and  Jseiituclvy  have  all  held  to  the  sanicdu'- 
trine.  See  ISlatc  c.  2lc<onl,  .S  Kun.,  -I'-Vl;  P<(>j^>lr  c.  Knfa; 
.supra,'  Veatch  r.  StiU<:,  (»U  Ind.,  :2'Jl;  Coin.  v.  Arnold,  0  Crim. 
].uw  Mug.  (Ky.). 

15ut  it  is  ciuimed  by  i)hiintilT  in  eri'or  that  these  derisions 
were  made  by  virtue  of  the  statutes  of  those  stales,  wliieli  pro- 
vide, in  sul)stanee,  that  when  a  new  triul  is  granted  the  par- 
ties shall  be  in  the  same  position  as  if  v.o  trial  had  been  had; 
some  also  providing  tliat  tin;  lirst  trial  and  verdict  sliidl  luit  Im; 
referred  to  on  the  second  trial,  nor  shall  the  lirst  vci'diet  he 
])leuded  in  bar  of  a  conviction  on  the  second  tria",  cithci'  in  the 
evidence  or  argument.  It  is  true,  the  decisions  refcnvd  to 
have,  in  sonu;  instances,  been  predicated  u[)on  the  staliites  le- 
f(;rred  to,  and,  did  a  similar  statute  exist  in  this  stale,  luiicdi  of 
the  tiouble  in  this  case  would  be  obviated.  iJut  it  may  also 
bo  observed  that  if  the  clause  in  the  bill  of  rights  in  iioth  liie 
fiidei'al  and  state  constitutions,  that  a  defendant  shall  nut  be 
twice  put  in  jeopardy  of  life  or  limb  for  the  same  otl'ciisc.  is  to 
be  his  protection,  as  argued  by  his  counsel,  it  is  (piite  clear  that 
a  simple  legislative  enactment  of  the  states  cannot  override  oi' 
take  away  this  protectitjii,  and  the  enuctments  referred  to 
would  bo  unconstitutional  ami  void,  and  would  fonn  no  basis 
for  the  decisions.  AVhile  many  courts,  holding  tt.)  the  dnetrine 
contended  for  by  plaintill  in  erroi",  have  based  their  arguiuout, 
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to  some  extent,  iipou  tJKNe  conslitiitional  provisions,  wo  know 
of  none  JKtUliii^"  tin;  statutes  iiiitliorizin":  a  second  ti'iiil  upon 
thcyvliole  iiidictniont  void.     Aiiaiii,  slioidd  we  adopt  the  reiison- 


Idi 


til 


ing  of  the  (,'oiii't  in  /'mj,/,  r.  (il/morr,  mipi'd.  in  noidiiii^'  tiiiic 
the  statiit(>  meant  only  that  the  parties  should  he  in  the  saiiwi 
position  with  refercMRu.'  to  the  imlld'tl  Isxhik  in  the  ease,  then 
tho  f<»i'eo  of  tlic  statutes,  as  a  basis  for  the  decisions  referred 
to.  is  swept  away,  and  lie'  courts  of  those  slates  may,  in  etl'ect, 
bo, ranked  with  those  so  holding',  without  the  aid  «)f  a  stat- 
ute. ^Villi  that  vi(n\'  of  the  case,  it  iiii^-ht  well  be  liehK  as  in 
the  case  last  referred  to,  that  the  statute  gave  no  authority  for 
the  decision. 

Solar  as  the  provij.ion  of  the  constitution  of  the  rnited 
States  may  be  invoked,  we  think  it  as  pretty  well  settled  now 
that  ihiil  provision  governs  the  court  existing  by  virtue  of  tlie 
laws  of  the  United  Stales,  and  has  no  ap|)lication  to  tlu;  state 
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7  Wall.,  ;)-M;  Sfaf<:  v.   lIVZ/.v,  40 

(//,;,>,  :>  How.  (k;  u.  s.j,  4io.    AV.>  hold, 

therefore,  that  the  p'aiiiiiH'  in  error  was  properly  put  on  trial 
for  imu'der  in  tlu;  lirst  degi-ee,  the  granting  of  a  now  trial 
having  the  eU'ecl  of  setting  aside  all  the  I'esults  of  the  former 
trial. 

It  is  next  coiitende<l  lliat  th(!  c(nirt  erred  in  overruling  the 
challenge  of  plaint  ilf  in  error  to  a  juror,  -I.  \V.  11.  Mc.Mlister, 
forcause.  The  exainiiiatioii  of  this  juror  was  (|uite  extended 
by  couns(d  on  both  sides  as  well  as  by  the  court,  and  it  could 
serve  no  good  pui-pose  to  transfer  it  to  this  already  lengthy 
opinion,  it  is  snilicieiit  to  say  that  if  the  juror  had  formed  an 
opinion  as  to  the  guilt  or  innoconce  of  plaintilf  in  error,  it  was 
solely  iqion  reading  iie\vspaper  reports  jniblished  at  the  time 
of  the  homicide,  of  the  truth  (U-  falsity  of  which  he  had  no 
opinion,  and  upon  wiiieli  he  seemed  to  base;  whatever  opinions 
he  had,  if  any  e.xisted.  The  opinion  of  tlu^  juror  was  clearly  a 
hypothetical  one,  and  could  in  no  way  disiiualify  him.  (Jurri/ 
c.  IStdti,  ~)  Neb.,  4:1."»;  Muri'lnj  r.  >S/(i(i\  \'}  id.,  ;!sr).  The  ex- 
amination made  it  clear  that  the  juror  did  not  desire  to  sit  in 
the  case,  and  would   hav(,'   been   phrased  if  excused.     Vet  his 
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aiuiuatioii  by  the  court  he  was  asked  if,  noLwithstanding  wJjat 
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ho  had  hoard  and  read,  ho  could  sit  as  a  fair  and  inipartiul 
juror  and  roiidor  a  vordiot  aecordiii;^^  to  the  hiw  and  cvidoiuc 
Jlis  answer  was:    "I  siiall  have  to  answer  as  1  iliil  .111(1,,^. 
Mason;  I  don't  know  onougli  to  swear   I  eould  not."    7'/,, 
Court.  *'  I  aslv  you  if.  sittin<^  a^;  a  juror  in  this  ease,  yoii  could 
ren(k'r  a  venUet  aeeordin«^'  to  the  law  and  evidciu-e  ;is  it  sliall 
he  ^'ivcn  you  on  tiie  ti'iul  of  the  casef ''     Aush-,  r.  ••  Wfll.  sir,  I 
^'uoss  tliat   I  eouhl;  I  don't  know.     I  am  very  son y  I  liave 
hecn  brought  into  tliis  case  in  s(jnu^  way,      I  am  sofi-v  1  am 
trouhk'd  in  this  way.     At  the  siime  time  1  would  not  iJkot't 
have  to  reply — to  swear,     i  don't   knt)w  cmou^Ii  to  say 
cannot  tell.     The  nc\vsj)a|)ers  — "     Tii<    (\>>ii't.  "How;" 
"  I  don't  know  anything'  I'ui'ther  except  what  I  read,  and  didn't 
I'orui  an  opinion,  as  I  know,  as  to  whether  tlu'v  were  rjglit. 
We  tako  tho  Onuiha    II<  ruhl  and  Linc(dii  i)apers  and  local 
]iai)ers,  and  I  don't  know  whether  they  wero  right  or  wwwv^. 
That's  as  far  as  1  can  tell  you.  .     ."      /'/k    ('(/'///.  •■  Vuu 

have  no  impression  as  to  whether  he  is  guilty  or  n- 1  of  tlic 
crimed"  ^1.  "  Ves,  necessarily  some  impression,  or  it  would 
not  havo  been  in  tlio  newspa[>(U'.''  Thr  (ourf.  '•Von  have 
an  impression  a  nuin  was  killedT'  .1.  "  Yes,  [  have  an  im- 
pression a  man  was  killed.*'  T/i<'  Court.  "  You  have  an  ini]n'es- 
sion  a  man  killed  himT'  A.  ''Yes."  '/'/ic  Court.  "  Wliethei- 
or  not  it  was  excusable  you  have  no  impression?"  .1.  "Xo." 
T/i4  Court.  "  Then  it  wouhl  not  take  evidence  to  remove  tliac;" 
A.  *•  No,  it  would  not." 

While  tho  examination  of  the  juror  was  at  times  aot  very 
clear,  yet  on  the  whole  examination  he  shows  himself  to  he  u 
competent  juror,  and  the  court  did  not  en*  in  retaining  liiui. 

The  next  and  last  error  complained  of  is  the  allegid  mis- 
conduct of  C(Mnisel  for  the  state  whde  making  the  closing 
argument.  This  alleged  misconduct  consists  in  going  outside 
the  record,  and  referring  to  the  Cincinnati  riots,  which  had  oc- 
curred ii  lew  days  bid'ore  the  trial.  The  record  discloses  the 
fact  that  counsel  for  i)laintilf  in  avvov  had  to  some  extent  gone 
outside  of  the  evidence  m  his  very  able  argument  t(j  the  jury. 
and  that  the  allusioi\  to  the  Cincinnati  riots  by  the  state's 
counsel  was  in  rei)ly  to  what  had  been  pi'eviously  saiil,  and  for 
the  purpose,  as  stated,  of  illustration.  While  counsel  for  the 
State  especially  should  at  all  times  avoid  going  outside  of 
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the  record,  nnd  wliilp,  in  a  cuso  of  this  iinj)ortiinco  ospcciully, 
we  slioiiM  lie  ill  i'iivor  of  a  strict  oiiforccincnt  of  tiu-  |)ro|)t'r 
rules  ^(iVLTiiiiii;'  iirgiinu'iits  to  juries,  yet  it  is  impossiljlc'  for  us. 
in  the  lij^lit  of  tlio  almost  uniform  docisitms  of  this  {'oiirt.  to 
saytlio  tri;i!  tMUU'i  oi-red  in  tlio  mattoi"  I'd'crrcd  to.  We  arc  in- 
foniu'fl  l)y  till'  r(.".oi"d  tliat  tlnrin^'  the  arnumrnt  of  Mv.  Wat- 
>;oii,  wln'ii  1m;  rcfci-rod  to  the  Cincinnati  riots,  the  attorney  for 
|)liiiiitill'  ill  error  said  :  "  I  desii-e  to  oltject  to  the  discussion  of  the 
C'iiicimiati  riots.''  ]\'((t.s()/i,  "  \  sinii)ly  refer  to  it  in  illustration. 
Ilieui'ilcuunsel  state  woi'se."  7/ic  L'ouii.  "  It  is  not  - '"  J/a.so/i. 
"Note  an  exception.""  There  was  no  ruling-  of  tlio  district 
court  adverse  to  plaintifT  in  error  or  otherwise.  In  Ji/'ailifhuu: 
v.Stiift,  IT  Xeb.,  147,  a  similar  question  was  before  this  court, 
iiml  it  was  held  that  *•  before  a  case  can  be  reversed  and  a  new 
trial  ordered,  it  must  ap])ear  that  the  court  belore  whom  the 
iicciiSL'd  was  tried  erred,  and  that  such  error  was  prejudicial  to 
the  party  on  trial.  'J'he  practice  in  this  state  is  ikjw  settled  in 
this  respect,  and  before  this  court  can  review  (piestions  of  this 
kind,  the  attention  of  tlie  trial  court  must  I>e  challenged  by  a 
proper  ()l)jection  to  the  language,  and  a  ruling  had  upon  the 
objection.  If  the  language  is  ajiproved  by  the  court,  and 
the  attorney  is  allowed  to  pursue  the  objectionable  line  of  ar- 
f,aiiiu'iit,  an  excei>tion  to  the  decision  can  be  noted."'  There 
bciiiy  no  ruling  of  the  court,  we  cannot  say  the  court  erred. 
The  question  did  not  afterwards  arise,  as  the  line  of  argument 
objected  to  was  abandoned. 

Wg  tind  no  error  in  this  record.     The  judgment  of  tho  dis- 
trict court  is  therefore  allirmod. 


XoTK. —  It  is  scliloiu  Olio  finds  a  case  wlioro  tho  ju(l.ti;o  evinces  so  iniic-h 
iiiilustry  juiil  skill  in  tlie  citation  aiid  (liscussiou  of  autliorities  in  order  to 
sustain  a  conviction  as  is  exliibited  by  tlie  learned  ,jud}j;e  who  preiiared  the 
above  o|(iiiiiiii.  Neither  in  the  opinion  nor  the  .staivnient  of  facts  in  tlie  Llth 
of  Nebraska,  where  the  case  is  iirst  reported,  or  in  the  18ih  of  Nebraska, 
where  the  above  opinion  is  found,  is  there  any  reference  to  tho  facts  con- 
nected with  the  murder,  and,  as  the  num  was  convicted  of  murder  in  tho 
second  de;j;ree  only  uiwn  his  first  trial,  it  is  safe  to  assume  that  it  was  an 
ordinary  and  not  a  blood-curdling  and  atrociious  murder  case.  It  ai>poars 
from  the  reixn-t  of  the  case  in  the  toth  Nebraska  that  the  defendant  inter- 
posed a  i)lea  in  abatement  to  the  indictment,  this  plea  being  to  the  ell'ect 
that  the  grand  jury  was  illegally  drawn.  To  the  facts  set  forth  in  tho  plea 
the  district  attorney  interposed  a  reply,  and  although  the  pleadings,  as  saitl 
hvtlio  court,  "  were  somewhat  crude,  they  present  an  issue  of  fact  sijuarely 
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as  to  whetlier  the  list  of  jurors  was  properly  selcctod.    And  on  this  issue  the 
prisoner  had  the  right  to  produce  the  evidence  he  olVt'iud  lunl  lie  lieurd" 
etc.    For  the  error  of  the  court  in  denyiuj;'  the  defendant  a  trial  nn  tiiu  issue 
of  fact  so  made  the  cause  was  reversetl  and  remanded  hy  the  siipiciiii.cijmt 
for  ii  new  trial.     Al'ter  the  cause  was  remanded  the  venni'  was  cliiiU''ud 
from  Lancaster  to  Otoe  county,  but  the  second  trial  was  heaid  Luloie  the 
judge  who  ])resided  at  tlie  lirst.     AVilh  all  ilue  delVifiice  to  tlie  Icariiin" 
logic  and  industry  of  tlie  court,  we  think  tliat,  asid.' fidni  tlic  aiitliorities 
ujion  reason  and  common  si'Use,  the  i)lea  of  former  a('(iuiUal  on  (lie  cliui™ 
of  murder  in  the  lirst  degree  ouglit  to  liave  been  sustained.     AVhcn  a  iiian 
is  placed  upon  trial"  for  his  life  before  a  jury,  and  is  acquiltrd  ol'  ihr  lu'i-her 
degree  of  homicide,  and  convicted  of  tlie  less  degree,  that  venlict  slu.ukl 
shield  him  from  being  punished  for  the  olfeust'  of  wliicli  ]w  was  ai'iniiited, 
whetlier  sustained  or  set  asidi'.     The  verdict  of  the  jury  i>  always  icii.iilwl 
when  announced  in  open  court.     It  then  becomes  a  ]iart  of  tlie  iicdiij  iutlm 
cause.     And  while  it  may  be  annulled  by  tlie  court  in  ;;r,iiitiiig  tlie  accuseil 
a  new  trial,  the  verdict  still  remains  on  rer'ord  as  an  ari|uitlal  ol  tlu'  lii^luT 
olfense,  in  conteiii]ilalion  of  law  —  as  much  a  xcrdii-t  of  aiiiiiillul  as  if  no 
motion  to  set  it  aside  had  ever  been  entered.     The  del'eiidant  in  an  iiidiit- 
ment  for  murder  is  charged  with  thiu'rimes  of  murder  and  iiiaiisLni.;lii(r  in 
as  many  degi'ees  as  there  are  in  these  crimes,  as  gi'adcd  by  the  Irni-latuiv. 
It  is  said  that  tlie  single  act  of  killing  does  not  consist  in  several  ciimes,  and 
that,  if  the  indictment  lie  for  murder  in  the  lirst  degree,  llu'  di  Irmlaiil  may 
be  convicted  of  any  lower  degree  of  lioiuicide.     It  may  will  li.'  dnulitwl 
whether  llie  dilfi'rent  degrees  of  homicide  or. glii   .'lol  to  be  cliaigcil  in  s('[)- 
arati' counts ;  but,  admitting  that  this  question   is  at  re^i,  and  im  longer 
ojieii  to  discussion,  would  it  be  conteniled  that  if  the  indietiiieiil  shiaild  con- 
tain separate  counts  charging  the  defendant  with  murder  in  the  lir.^t  and 
.second  degrees,  and  tlii'  verdict  of  the  jury  were  '"  not  guilty  "  as  to  the  lirst 
count  (chai'giiig  murder  of  the  lir.-,t  degree),  and  "guilty"  as  to  tlie.-enind 
count  (charging  murder  of  the  second  degree;,  tlu'  defend. uit  eouM  a,L;iiin 
be  jilaced  uiioii  trial  lor  murder  of  the  lii'st  degi'ee  on  the  lii>.t  (•(Piint';'    The 
dideudant  had  been  fully  ac(|uitted  of  the  offense  eliar;;ed  agaiii-t  liiiii  in 
the  lii'st  count,  and  ille;;ally,  and  thi-ougli  the  misdlieel  ion  of  llie  r.iiirt. 
foiuid  guilty  of  t!ie  olfense   preferred  against   liim   in  the  MCi^nd  eimiit. 
"Why  shoulil  lie  lie  com|ielled  to  toi'ego  the  right  to  iiiovi'  i'uv  a  new  trial  in 
order  to  be  relieved  lr<im  the  illegal  convietioiiV     It  would  be  daii^ereus  tii 
estalilisli  tin,'  doctrine  that  a  man  must  undergo  the  illegal  ini|iri>"!imeiit  in 
which  he  is  snbjeetecl  through  the  ignorance  tjr  stupidity  of  the  ti  iai  jiid^c, 
or  forfeit  the  constitutional  protection  of  not  lieing  twice  ]ilai'ed  in  jeo|iai'ily 
lor  the  same  olfense,  by  asking  to  be  relieved  of  the  illegal  ie>tiiiiiil.    NVIiy 
siionkl  he  be  ladd  lo  waive  his  const  itut  ioiial  rights  by  a--kiiig  siiiiu'thiii.i;  ul' 
which  the  law  guaranties  him  the  right  —  a  fair  ami   iiu|iailial  trial  luii- 
ducted  in  accordance  with  the  loinis  of  law?     lie  is  not  eiitilied  loamw 
trial  by  tluj  mere  asking  for  it,  but  is  granted  it  because  it  is  his  right  uiidei' 
the  law  lo  have  it.     Jle  does  not  ask  lo  have  the  verdict  set  aside  as  to  the 
charge  for  which  hi'  was  acipiitted,  but  uieri'Iy  a>k>  that   it   I  <•  aiiiiullid  :is 
to  the  charge  of  which  he  was  illegally  found  guilty.     Willi  all  ihie  deici- 
cnco  to  the  court,  the  case  of  Lcnnlic   r.  hjlulc,   IS  Ohio  ,Sl.,  iHHi,  filed  in 
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support  of  the  decision,  is  not  in  point.  In  tliat  case  the  indictment  con- 
tained tliiw  connts  for  murdt'r  of  tlio  first  degree,  and  these  counts  cliargcd 
the  ofreiise  in  dilFerent  forms  so  as  to  meet  the  evidence.  On  the  first  trial 
the  accused  wjis  found  guilty  of  murder  of  the  iirst  degree,  as  cliarged 
in  tin:  llist  count,  and  when  tliat  verdict  was  set  aside  tlie  case  remained 
the  same  as  if  no  trial  had  taken  jtlace,  since  each  count  charged  muriier  of 
the  first  degree.  On  the  second  trial  lit;  was  found  "guilty  «)f  nuinslaugli- 
ter  as  cliargeil  in  the  third  count  of  the  indictment,  and  not  guilty  as 
(•liar;;t'il  in  the  first  and  second  counts  of  said  indictment."  Lesslie  moved 
that  he  he  discharged  for  the  reason  that,  on  the  first  trial,  he  was  found 
jtuilty  of  iiiiirder  in  lh(>  first  degree  as  charged  in  the  first  cniiiit  of  the  in- 
ilietiiieiil,  and  not  guilty  as  charged  in  the  second  and  third  counts,  etc. 
The  iiiofion  was  overruled,  and  properly  so,  and  it  needs  no  extended  course 
of  rcasdiiiiig  or  IciU'ned  discussion  to  show  that  the  ruling  of  tlu'  court  is 
right,  since  the  Iirst  verdict  found  him  guilt}'  of  murder  as  charged  in  the 
tirst  cdiiiit.  and  not  guilty  of  murder  as  charged  in  the  second  and  third 
counts,  liesides,  the  jury  did  not  say  hy  their  verdict  that  delendaiit  was 
not  guilty  of  unttinlitinjhlcr,  as  chargetl  in  the  second  and  third  counts.  If 
upon  the  second  trial  the  jiuy  had  found  the  defendant  guilty  of  murder  as 
charged  ill  liie  second  and  third  counts  of  the  indictment,  the  <-as(.' might 
serve  as  a  iiricedent;  but  upon  its  facts,  it  falls  far  short  of  heing  in  point. 
Where  all  the  counts  are  for  murder  in  the  first  di'grei-,  and  the  defendant 
is  eoiivicted  of  that  crimo  on  any  of  the  counts,  if  the  conviction  be  set 
aside,  there  can  be  no  good  reason  wdiy  he  should  not  again  lie  [ilaced  niion 
trial  on  all  the  counts.  Just  the  same  as  if  no  trial  had  taken  place.  Having 
lieeii  convicted  of  the  liigher  degree  of  the  crime,  he  cannot  say  that  he  is 
in  any  worse  [losition  on  the  second  trial  than  on  the  first.  As  the  ditferent 
counts  are  inserted  to  meet  the  evidence,  it  may  with  propriety  be  said  tliat 
when  the  first  vi'nlict  is  set  aside  the  second  trial  slumld  iiroceed  the  same 
as  til'  first.     Even  in  cases  where  all  the  counts  are  for  niiuder  in  the  first 
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lilts,  there  can  be  no  good  and  confrolliiig  reason  why  he  slu  uld  not, 
alter  the  verdict  is  set  aside,  be  placed  uiion  trial  for  murder  in  the  second 
degree  or  nianslanghter,  as  the  case  may  be,  on  all  the  counts.  Under  such 
circuiiistanc(>s  tlie  dtd'eiidant  cmdd  not  show  that  he  was  depiivcd  of  any 
constitiitioiial  right,  for  the  verdict  of  guilty  of  nmnU'r  of  the  Iirst  degree 
(iruiaiislanghter  on  the  tirst  or  any  other  count,  and  not  guilty  as  to  the 
other  counts,  wotdd  mean  nofliiiig  more  than  that,  in  tlie  .judgment  of  tli(> 
jury,  th 
the  I 
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(1  applied  more  directly  to  the  count  upon  wliich 
iviction  was  had  than  to  the  other  counts.  The  case  of  '/'//(  Sdilc  r. 
Bchimcr,  !.'0  Ohio  St.,  572,  was  removed  to  the  sn|ireiiie  court  upon  e.xcep- 
tidiis  taken  by  the  state's  attorney  to  the  decision  of  the  trial  court  in  sus- 
taining the  ]ilea  of  former  aei|uittal  of  murder  in  the  first  degree  iiilerpos(;d 
hy  till 
suproiiie  covu 


efendiint,  iind   he  could   not   be  alVected   by  the  decision  of  th 
t  on  the  (pu'stioii,  whatever  way  it  might  decide.     The  case  is 
one  ill  ]ioiiit,  liowever,  for  what  it  is  worth. 

Tlie  case  of  l'roi)li'  i:  Kcrfcr,  sniint  (S.  ('.,  .j  Am.  Cr.  Tfep.,  0).  is  mere 
(//(■/((,  because  in  that  case  the  defendant  was  convicted  of  murder  of  the 
first  ihgree  on  both  trials,  and  the  court  simply  held  that,  having  bc'cu  con- 
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victed  of  niurdcr  of  the  socoiid  degree,  he  could  not  be  prejudiced  by  the 
refusal  of  the  court  to  charge  as  ro<]Ui'st(.'d  by  dofeudant,  that  "ik'fi'mlant 
haviug  been  previously  tried  on  this  indictment  and  fouu<l  guilty  of  nuiidi'i- 
of  the  second  degree,  he  cannot  now  be  convicted  of  uuudc  r  in  tlie  liist 
degree." 

With  reference  to  the  constitutional  question  involved  it  is  only  ncwssary 
to  suggest  that  the  decisions  referred  to  have  reference  to  the  til'tli  aniiml- 
iiient  to  the  constitution  of  the  United  States.  Until  the  aiio|iliiin  of  the 
fourteenth  amendment  to  the  United  States  constitution,  tlic  siiliject  to 
which  it  relates  wa.s  wliolly  within  the  jurisdiction  of  the  states, 

The  fifth  amendment  to  the  constitution  of  the  United  States  jirovides 
thaf  "no  persoa  shall  be  held  to  answer  for  a  capital,  or  otherwise  inlainous 
crime.  Unless  on  a  presentment  or  indictment  of  a  grand  jury ;  .  .  .  nor 
fihall  any  person  be  subject,  for  the  same  offense,  to  be  twice  i)ut  in  jeoinudv 
of  life  or  lind);  nor  shall  be  compelled  in  any  criminal  case  to  be  a  witness 
against  himself;  nor  be  dejn-ived  of  life,  liberty,  or  property,  witliout  due 
process  of  law ;  nor  shall  private  property  be  taken  for  pui)lie  use  without 
just  compensation."  But,  notwithstanding  t  ids  constitutional  guaiaiity  of 
personal  rights  and  security  to  property,  the  state  might  deprive  its  own  citi- 
zen, or  any  person  within  its  jiaisdiction,  of  life,  liberty  or  properly  in  any 
mode  or  by  any  form  of  law  enacted  by  its  legislature  and  sanetioneil  by  its 
courts;  ard,  iiowL'ver  tyrannical,  cruel  and  unusual  the  punislimeiit.  or  un- 
just the  decr(>c  which  deprived  him  of  his  life  or  liberty,  or  (les|ioilod  liini 
of  his  property,  might  be,  yet  he  was  without  the  protection  of  tlie  federal 
constitution. 

But  since  the  adoption  of  the  fourteenth  amendment,  it  is  conceded,  even 
by  the  courts  of  the  southern  states,  that  when  by  the  necessities  of  the  case 
it  is  called  into  requisition,  it  is  intended  to  obliterate  all  state  lines  and  ju- 
dicial boundaries.  In  a  word,  as  tli'  lifth  amendment  is  a  restrii  tion  upon 
the  federal  government,  the  fourteenth  is  a  restriction  ui)on  the  state  gov- 
ernments. 


MURDKR:  Eridi'iice 


Pkoim.k  v.  1>kzv. 

(flTCal.,2^'a.) 

Tlircats — Chnntctcr  of  deceased  —  rnictiir  —  0}>cih 
ing  statement  of  counsel. 


\{ 


1.  Evidence  of  tiikkats.—  Wliile  threats  against  the  de<'ei\seil  aio  ad- 

missible in  evidence  in  a  trial  for  murder,  to  show  malice,  threats 
against  anotlu'r  jM-rson  are  only  admitted  under  i-ircumstan<i's  which 
show  some  conne<-tion  with  the  injury  indicted  on  the  deceased. 

2.  EvinKNtu  OF  cuAUAcrr.ii— ADMissiniMTY  »if.— On  trial  for  munhr, 

evidence  is  admissible  as  to  general  iduu'acter  of  defendant  for  jwue 
and  <iuietness,  but  evidence  of  particular  facts  is  not  admissible  on 
8uch  issue. 
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3.  EnDE^'C'E  OF  CHARACTER  OP  DECEASED.— Or  trial  for  niuidor  it  is  error 

to  ]itiniit  the  prosecution  to  give  eviJonce  as  to  the  cliaracter  of  the 
Jcceasi'd  for  peace  and  quietness. 

4,  OPf-MNH  STATEMENT  BY  COUNSEL.— It  is  HOt  error  noi  abuse  of  discretion 

iu  criminal  trial  for  court  to  restrict  counsel  for  defendant  iuthe  open- 
ing statement  to  stating  what  he  expects  to  prove,  without  any  argu- 
uiont  ui)on  such  facts. 

Appoal  from  a  judgment  of  the  Superior  Con;t  of  the  County 
of  Fresno,  iind  from  an  order  refusing  a  new  trial. 


Ml 


Attorncn-General  Mari-thall,  for  respondent, 
ir.  /A  Tiij^per,  for  appelhmt. 

TiioKNTox,  J.  The  defendant  was  accused  of  the  murder  of 
John  Mongetti,  and  on  liis  trial  tlie  court  admitted  evidence, 
airainst  ohjcction,  of  certain  tlireats  made  against  Joe  Men- 
iretti.  'loo  Mengetti  was  the  brother  of  the  deceased,  and  the 
eviileiue  shows  that  they  lived  together,  and  were  cousins  and 
neiglihcrs  of  defendant.  AVhile  threats  against  deceased  are 
admissible  iu  evidence  to  show  malice,  threats  against  another 
person  are  only  admitted  under  circumstances  wliich  show 
some  connection  with  the  injury  inilicted  on  the  deceased.  We 
are  of  opinion  that  the  circumstances  under  which  tlie  threats 
were  made  are  not  sufficient  to  sliow  such  connection  as  justi- 
fied tiio  admission  of  tlio  evidence.  It  may  bo  said  that  the 
evidence  was  admissible  as  to  the  general  character  of  defend- 
ant for  peace  and  quietness,  but  evidence  of  particuhir  facts  is 
not  admissible  on  such  issue.  AVe  think  the  court  fell  into  an 
error  in  adntitting  tiie  evidence  al)ovo  referred  to,  and  as  it  is 
not  clear  that  this  testimony  did  not  operate  prejudicially  to 
the  defendant,  we  are  of  opinion  that  it  must  cause  the  revei'sal 
of  the  judgment  and  the  order  denying  the  motion  for  a  new 
trial.  There  was  also  evidence  of  threats  (in. Julius  lledrick's 
testimony)  against  the  Mengettis,  Avhich  we  think  was  admis- 
sible. 

Tlio  court  erred  in  permitting  the  prosecution  to  give  evi- 
deuco  as  to  the  character  of  the  deceased  for  peace  and  quiet- 
ness. People  V.  Andt'i'son,  39  Cal.,  704.  The  court  committed 
no  error  or  abuse  of  discretion  in  restricting  counsel  for  de- 
fendant in  his  opening  statement  to  stating  what  he  expected 
to  prove,  without  any  argument  upon  such  facts.    People  v. 
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Ando'i^on,  44  Till.,  0.").  Tlio  counsel  had  abundant  opportunitv 
in  the  coiii'so  of  the  trial  in  suggesting  and  arguing  all  points 
of  law  pertinent  to  tlie  cause. 

For  the  errors  above  jiointed  out  the  judgment  and  order 
should  be  reversed,  and  the  cause  remanded  I'or  new  trial;  and 
it  is  ordered  accordingly. 

Mykicic,  J.,  and  Suaupsteix,  J.,  concurred. 


Peoplk  v.  Xkapon". 
(GT  Cal.,  225.) 

B0RGLAKY    AND    I.ATtfENV  —  PROOF    OK    miOU    rONVlCTION    OF    rK.TIT   LAR- 

CKNV.— Wlicrt!  tlio  (U't'endaut  was  cliarsotl  in  tlio  inl'orrnatidn  with 
l)ur,!;^lary  and  a  prior  conviction  of  jK'tit  larceny,  and  was  convittod  o( 
bnrf;lary  in  the  first  degree,  hut  was  allowed  to  plead  jjuilty  to  the 
charge  of  prior  conviction  without  evidence  <ir  v(>r(iict  tlicn'oii,  ami 
was  tiiereon  sentenceil  to  fifteen  years"  iniprisoiune?it.  Ihrri'  is  no  ernir, 
as  the  defendant  might  have  been  sentenced  to  such  iiniirisoiiiiii'iit 
without  consideration  of  the  charge  of  jtetit  larceny. 

Appeal    from   a  judgment   of   the  Superior  Court  of  San 
Diego  Countv. 

Attorni'ii-Genoi'dl  M<(rxIi((IJ,  for  respondent. 
Leach  tO  Parker,  for  appellant. 

INFykick.  .T.  The  defendant  was  accused  by  information  of  tlio 
crime  of  burolarv,  and  was  convicted  of  hurolarv  in  tlic  lirstde- 
groc,  and  sentenced  to  fifteen  ycvirs'  imprisonment  in  the  stiitc 
pristm.  The  information  contained  a  charge  that  the  did'end- 
ant  had  been  previously  convicted  of  petit  larceny.  One  point 
only  is  ])i'esented  on  this  appeal,  viz.:  The  did'cMidaiii,  bein^' 
charged  with  having  suffered  tlu;  previous  conviction  of  petit 
larceny,  was  allowed  to  admit  and  plead  guilty  to  that  eliariic. 
and  no  evidence  was  introduced  to  prove  the  same,  nor  any 
verdict  rendered  thereon.  The  defendant  refei's  to  tin;  deeisien 
of  this  court  in  People  v.  Khvj,  04  (,'al.,  3;]S,  as  authority  that 
the  proceedings  in  this  case  show  error.  The  (lilfereiu'i'  in  the 
two  cases  is  this :  In  People  v.  Kbiy  the  defendant  was  accused 
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of  the  crime  of  pot  it  larcony  and  a  former  conviction  of  felony, 
in  wliicli  case  tlie  conviction  for  petit  larceny  would  not  jus- 
tify imprisonment  in  the  state  prison  unless  the  proceedings  as 
to  the  former  conviction  were  regular;  while  in  the  case  be- 
fore lis.  iqion  conviction  for  burglary  in  the  first  degree,  the 
(iefendiiut  might  have  been  sentenced  to  fifteen  years  in  the 
state  prison,  mdependent  of  the  former  conviction  for  jjctit 
larceny.  The  proceedings  in  this  case  as  to  petit  larcony  may 
belaid  aside  and  the  judgment  stand,  no  error  appearing. 

Jadtjnicat  ajjifiiicd. 

TnoiiNTOx,  J.,  and  Siiari'steix,  J.,  concurred. 
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(11  Or.,  178.) 

MrRDKH:  Jviliclmcnt —  J^tumtharizi'd  prmon  hrforc  <ivnu(l  pnnj  —  Mnlinn 
to  (iiiiisli  cri'lciicc  — Moliiiu  in  arrcnf  —  S'oti  cvprrt  —  E.ciioriiiicnt.s  — 
MnnnhuKjhtcr. 

1.  IXDHTMKNT — UXArTHOniZKI)   TKKSOX  UKFOIiK  (il! AND  JURY. —  TllO  pres- 

eiico  of  ii  ]u'is()n  Ipcl'oiH'  the  Rraiid  jurv  wlio  is  iint  autliorizod  liv  law- 
is  liiulily  iiitjinipiT,  and  imist    bu  (akcii  advaiita'j,«  of  by  niotion  to 


qu 


isli  lii'lorc  Iriiil.     After  vortlict  tlio  motion  should  bo  in  arrowt  of 


jUii^'UK'Ilt. 

2,  EviDF.NCK  —  Xi)X-i".Xi'KUT. —  Ono  not  a  surj;oon  or  export  is  not  conipe- 

tc'iit  to  testify  as  to  effect  of  gunshot  wounds  on  a  trial  for  nuu-der  by 
shdotin.i^. 

3,  Exi'ia;iMi;xTS. —  Experiments   to  be  ndmissible   as   evidence  nmst   bn 

shown  to  have  be<Mi  math'  under  conditions  tiie  sani(.'  as  tiioso  existing 


in  the  ease  o!i 


trial. 


4.  Ac<  n>FXTAr.    uoMKIDF.  —  Manslavoutkij.— Where    one    aeeidentally 
killing  another  is  culpably  negligent  ho  is  guilty  of  manslaughter.' 

Appeal  from  Jackson  County. 

Ii.  1[7///V??/?.*,  7>.  /•''.  DowfU  and  J.  Ii.  Ke'd,  for  appellant. 
P.  P.  I*/'c)/i,  for  respondent. 

Loud,  J.  The  ap])ollant  was  indicted  by  the  grand  jury  of 
Jackson  county  for  the  crime  of  murder  in  the  first  degree, 
committed  by  shooting  and  killing  Williani  Justus,  his  father. 


Suo  note. 
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for  which  lie  was  tried  at  the  June  term  of  the  circuit  court  of 
that  county,  and  found  guilty  as  charged  and  sontcMiood  to  be 
hanged.     From  that  judgment  ho  brings  his  ii])|i('iil  to  tliis 
court.     Among  the  errors  relied  upon  to  question  tlio  correct- 
ness of  that  judgment  and  secure  a  new  trial  is  thi;  fact,  as 
disclosed  by  the  record,  that  a  person  not  autliori/cd  bv  law- 
was  present  befoi'e  the  grand  jury,  at  the  r('(|ucst  of  tiic  (lis- 
trict  attorney,  for  the  purpose  of  assisting  tlieiii  in  tlit>  exami- 
nation of  witnesses  and  in  framing  the  indictnuMit.     That  anv 
])erson  other  than  the  district  attorney  sliould  be  pcniiiitod  to 
be  present  during  the  sittings  of  tiie  grand  jury  jnnst  bo  ad- 
mitted to  bo  highly  improper.     '*  Xo  person  otiicr  tlian  tlie 
district  attoi-noy,""  is  tlie  emjdiatic   language  ol'  the  statute. 
'•can  be  allowed  to  be  present  during  the  sittings  ol'  the  grand 
jury."     Ikit   ))0)i,   <'(»ixiiif  that  the  error  is  fal;il.     \\\  Shiio  r. 
W/iitney,  7  Or.,  S.'ii^  it  Avas  held,  on  a  motion  to  set  aside  an 
indictment  involving  this  identical  (piestion.  tiiat  it  was  onlv 
the  two  cases  enumerated  in  subdivisions  1  and  l'oI'  section  115 
of  the  CriminaH 'ode  for  which  such  a  motion  was  available. 
'•These,"  say  the  court,  "are  the  only  two  cases  I'or  which  an 
indictment  can  be  set  aside;  and  as  the  section  pi'oliibitiiigaiiy 
other  than   the  district  attorney  from  appearing  before  the 
grand  jury  is  not  in  chapter  7,  there  was  no  error  in  tliendino' 
of  the  court."     'vllut  irregularities  in  the  pi'oceec lings  before 
the  grand  jury,''' says  ]\[r.  l)isl:op,  "may  under  some  eircum- 
stances  l)e  taken  advantage  of  upon  a  motion  to  (jiiasli  the  in- 
dictment."    IJut  a  motion  to  (luash  must   lie  made  at  an  early 
stage  in  the  case,  for  it  is  inadmissible  after  vi.'rdiet,  as  then 
the  motion  should  be  in  arrest  of  judgment.     I  liish.  ("rim. 
Proc,  j;^  747,  T4S,  7t'>2.     V\\   Dun'  r.  77i<    ^f((f'\  ~>''>    Miss..  42.5, 
where  the  court  permitted  an  attorney  who  had  been  ein[)loyed 
to  assist  in  a  prosecution  to  go  before  the  grand  jury  with  the 
witnesses,  and  there  act  for  the  district  attorney  in  framing  the 
indictment,  it  was  considered  doubtful  whether  the  objection 
could  be  raised  by  motion  to  quash  the  indictment,  the  court 
saying:  "We  regard  it  as  bad  practice,  and  certainly  as  being 
much  more  appropriately  demo  by  plea  in  abatement."    But  a 
})lea  in  abatement  does  not  answer  to  the  charge  made  by  the 
indictment,  but  it  declines  to  answer  it  on  the  ground  that  the 
charge  is  not  legally  nuule.     Bac.  Ab.,  Juries,  A.    And  if  the 
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objection  is  not  made  at  an  early  stage  of  tne  proceedings  it 
will  be  considered  as  waived;  for,  as  was  said  in  The  State  v. 
Cun'fi:  41)  Me.,  503,  by  pleading  generally  to  the  indictment 
the  defendant  admits  its  genuineness  and  waives  all  matters 
that  should  have  been  pleaded  in  abatement,  llw  I^ettple  o. 
Eohiimfii,  2  Park.  C  R.,  2:}5,  309.  Now,  hero  the  objection 
comes  for  the  first  time  after  trial  and  verdict  upon  a  motion 
for  a  new  trial.  At  most,  it  is  but  an  irregidarity,  but  of  that 
character  which  does  not  bring  into  question  the  qualifications 
of  the  grand  jurors  or  their  fairness  towards  the  accused.  Nor 
is  it  claimed  that  any  injustice  or  wrong  was  done  to  the  pris- 
oner by  reason  of  this  alleged  error  at  the  trial.  Upon  author- 
ity it  is  clear  the  objection  cannot  prevail. 

The  next  assignment  of  error  is  the  overruling  the  objection 
of  the  appellant  to  the  admission  of  certain  pasteboard  targets 
as  evidence.  It  appears  by  the  bill  of  exceptions  that  one 
James  P.irdseye,  by  direction  of  the  coroner,  aiul  in  the  pres- 
ence of  the  coroner's  jury,  made  several  experiments  with  the 
gim  with  which  the  defendant  claimed  he  had  accidentally 
killed  his  father,  by  discharging  it  at  certain  targets  made  out 
of  pasteboard,  at  ditferent  distances  respectively  marked  upon 
them.  The  coroner,  Mr.  Ilutfer,  being  on  the  witness  stand, 
the  prosecuting  attorney,  in  the  presence  of  the  jury,  exhib- 
ited to  liiin  these  targets,  to  the  admission  of  which  the  objec- 
tion was  made,  which  he  identified,  and  furtiier  testified  as 
follows:  that  "he  saw  the  defendant's  gun  tested  at  different 
distances,  and  that  the  distances  were  marked  respectively  on 
the  targets;  that  he  saw  the  gun  loaded  when  theexjieriments 
were  made;  that  the  loads  of  powder  were  a  cliargei'  full,  and 
that  the  charger  was  the  one  on  the  pouch  used  by  the  defend- 
ant."    liirdseve,  who  had  loaded  and  fired  the  gun,  testified: 

"I  loaded  the  gun,  using  the  powder-flask  which  the  defend- 
ant said  he  loaded  from  when  he  killed  his  father.  1  filled  the 
charger  level  full  each  time  I  loaded  the  gun.  The  distances 
on  the  targets  are  all  correct." 

At  the  coroner's  jury  the  defendant  had  testified,  among 
other  things,  that  he  had  taken  the  gun  at  the  suggestion  of 
his  father  and  had  gone  out  and  shot  a  squirrel  the  dogs  had 
treed,    lie  says: 

"I started  from  the  front  porch  to  put  the  gun  away;  I 
Vol.  VI  — 33 
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came  in  near  the  door  or  through  it  to  put  the  gun  away;  we 
generally  keep  the  gun  sitting  behind  the  partition  door  on  a 
stand  table.  I  was  in  here,  and  had  just  started  in,  the  gun 
being  cocked.  If  I  remember  rightly,  I  had  the  gim  lying 
across  my  left  arm,  and  I  started  aci'oss  the  floor  to  put  it 
away,  it  being  cocked.  I  went  to  let  the  hammer  down.  I 
don't  know  whether  or  not  I  had  hold  of  the  hammer.  I  went 
to  let  the  hammer  down,  and  touched  the  trigger,  I  suppose, 
before  I  got  hold  of  the  hammer,  and  the  gun  went  off.  I  was 
about  six  feet  from  the  door  when  the  gun  went  off;  tliis  is,  I 
think  that  was  the  distance.  I  suppose  it  is  about  the  same 
distance  to  where  my  father  was  sitting  in  the  chair  when  the 
gun  went  off." 

With  this  explanation  we  now  come  to  the  pasteboard  tar- 
gets which  were  admitted  in  evidence  against  the  objection  of 
the  defendant.  Their  object  was  to  rebut  the  defense  of  acci- 
dental killing  by  showing  that  the  statements  of  the  prisoner 
upon  which  this  defense  was  based  were  inconsistent  with 
what  it  was  claimed  the  inferences  from  the  target  experiments 
would  prove  to  be  the  circumstances  of  the  case.  As  no  one 
was  present  except  the  prisoner  when  the  deceased  was  killed, 
and  as  his  statemei\ts  were  inconsistent  with  the  theory  of  a 
*' near  "  gunshot  wound,  which  the  prosecution  claiineil  was 
the  cause  of  the  death,  the  object  of  the  experiments  made  on 
the  pasteboard  targets  which  were  offered  in  evidence  was  to 
prove  by  inference  that  the  deceased  came  to  his  death  by  a 
near  gunshot  wound  in  the  hands  of  the  defendant.  Tliis  was 
the  vital  question  involved  in  the  issue  and  to  whicli  tlie  evi- 
dence excepted  to  was  directed.  But  here  it  must  be  noted 
that  the  witnesses  who  made  these  experiments  wore  not  ex- 
perts, and  were  therefore  unable  to  express  an  opinion  wliether 
the  phenomena  indicated  by  near  gunshot  wounds  upon  the 
human  body  corresponded  in  appearance  with  the  plioiioinena 
exhibited  as  the  result  of  their  experiments,  theroby  connect- 
ing the  siniiiarity  of  the  fact  offered  to  be  proved  with  tlicfact 
in  issue;  but  it  was  proposed  to  show  only  the  phenomena 
produced  by  near  gunshots  on  the  pasteboard  targets,  from 
which  it  was  claimed  the  jury  were  qualified  and  authorized  to 
infer  similar  i)henomena  would  be  produced  by  near  gunshot 
wounds  on  the  human  body,  and  which,  as  a  result  of  such  in- 
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ferences,  would  serve  to  illustrate  the  gunshot  wound  from 
which  the  deceased  died,  and  thereby  establish  the  point  in  is- 
sue that  the  deceased  was  killed  by  a  near  gunshot  wound.  Is 
the  evidence  of  such  experiments  admissible  for  the  purposes 
claimed?  Gunshot  wounds  belong  to  a  branch  of  medical 
science,  and  often  give  rise  to  many  questions  of  a  difficult 
nature,  although,  generally,  a  gunshot  wound  is  easily  distin- 
guished. And  among  the  questions  frequently  arising  is,  was 
the  ball  fired  near  the  deceased  or  from  the  distance?  Ob- 
servation and  study,  however,  in  this  department  of  science 
have  noted  and  described  with  much  exactness  the  appearance 
and  character  of  gunshot  wounds.  In  "  near"  wounds,  as  they 
are  termed,  when  the  muzzle  is  placed  near  the  surface  of  the 
bodv  of  the  deceased  when  fired,  the  characteristics  of  the 
wound  are  thus  described:  (1)  A  superficial  bluish  color  of  the 
skin  from  the  contusion  caused  by  the  explosion.  (2)  Particles 
of  charcoal  and  ignited  powder  imbedded  in  the  skin.  (3) 
Slight  burning.  (4)  Coagulation  of  blood  mixed  with  powder 
on  the  lips  of  the  wound.  If  the  muzzle  is  placed  in  direct 
contact  when  exploded,  the  wound  is  large  and  circular,  the 
skin  denuded,  blackened  and  burned,  and  the  point  at  which 
the  ball  entered  is  livid  and  depressed.  Dearn.  Med.  Jur.,  241 ;. 
Whart.  &  Stille's  Med.  Jur.,  707;  Tayl.  Med.  Jur.,  329;  Beck, 
Med.  Jur. 

Now,  it  must  be  manifest  that  there  are  here  noted  so  many 
marked  characteristics  of  near  gunshot  wounds  which  could  by 
no  possibility  be  reproduced,  or  represented  by  experiments 
upon  ))asteboard,  yet  upon  which  the  fact  of  a  near  wound  is 
made  to  depend,  and  often  to  be  determined,  that  it  would  be 
utterly  unsafe  to  apply  the  inferences  sought  to  be  deduced 
from  such  experiments  to  the  fact  in  dispute,  unless  there  can 
he  found  in  such  experiments,  and  the  subject-matter  which 
it  is  their  object  to  explain  or  illustrate,  some  point  of  simil- 
itude or  ground  of  common  resemblance,  always  present, 
as  a  result  induced  by  a  similarity  of  conditions  or  circum- 
stances. It  may  be  suggested  that  some  identity  of  resem- 
blance may  be  traced  in  the  powder-burns  exhibited  by  the 
experiments  as  the  result  of  near  shots  and  in  the  wounds  of 
the  deceased  which  the  medical  authorities  indicate  are  usually 
if  not  always  present  in  "near"  wounds.     But  when,  as  hero, 
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the  case  is  not  susceptible  of  direct  proof,  and  tlio  fact  in 
issue  —  Avlietlicr  the  ball  was  tired  near  or  from  the  distanco  — 
depends  of  necessity  for  a  correct  detennination  ui)oii  the  ap- 
pearance of  the  wound,  the  fact,  and  its  experioiict'd  conse- 
quences, does  not  l)elong  to  the  ordinary  inl'oruiatioii  of  men, 
but  lies  within  the  limits  of  a  particular  branch  of  medical 
science,  and  requires  to  be  proved  by  persons  skilled  in  it,  the 
better  to  enable  the  jury  to  reach  a  sale  conclusion.  In  Iiii.4  v. 
State,  01  Ala.,  SO,  it  was  held  that  one  not  a  sui-^von  or  ex- 
pert, although  he  had  been  in  war  and  seen  the  ran^v  of  halls 
in  gunshot  wounds,  was  pro|)erly  excluded  from  testifying  on 
a  trial  for  murder  by  shooting.  It  would  seem,  then,  hardly 
to  be  safe  to  permit  non-professional  witnesses  to  \)rovi\  through 
the  instrumentality  of  exi)eriments,  matters  not  witiiin  the 
range  of  their  observation  and  experience,  and  of  uhii-ii  they 
are  su|>posed  to  be  incomi)ot(!nt  to  deal.  Hut  besides  this, 
when  it  is  considered  how  mueii  other  marked  characteristics 
in  conjunction  with  powder-burns  aid  in  determinin:^'  the  fact 
of  near  wounds, —  what  seemingly  immaterial  circumstances  — 
even  the  kind  or  compound  of  the  v.adding  used,  may  alfect 
the  appearance  of  gnnshot  wounds,  how  fundamentally  dilTer- 
ent  is  the  human  body  in  nature  and  texture  from  thesiil)stancc 
upon  which  the  experiments  were  made;  and  when  it  is  con- 
sidered how  important  it  is  that  experiments  sliou'd  be  based 
on  conditions  and  circumstances  as  nearly  as  possible  like  the 
matter  they  are  intended  to  illustrate  to  avoid  the  liability  to 
misconception  or  error  from  some  supposed  agreement  or  re- 
semblance, we  should  certainly  hesitate  to  admit  sucli  experi- 
ments as  evidence,  unless  supported  by  reason  or  sanctioned  by 
authority. 

In  Cornmomcealth  v.  J*ipe)\  120  Mass.,  ISS,  it  is  held  that,  un- 
less the  experiments  are  shown  to  have  been  matlo  uiulor  con- 
ditions the  same  as  those  existing  in  the  case  on  trial,  the 
tendency  is  to  confuse  and  mislead  the  jury.  Eidt  v.  Cutler, 
127  Mass.,  523.  And  in  all  the  cases  which  have  come  under 
our  observation,  where  such  eviilenco  has  been  held  as  admis- 
sible, the  experiments  were  made  with  like  means  on  the  same 
kind  of  stuff  or  substance,  or  were  based  on  a  simdarity  of  con- 
ditions or  circumstances,  whereby  the  results  pi'oduced  betray, 
with  some  certainty  and  uniformity,  a  common  similitude  or 


STATE  V.  JUSTUS. 


>17 


affrecinent,  and  as  a  consequence  thereof  furnish  a  safe  founda' 
tion  for  inference,  or  the  truth  of  the  matter  sought  to  be  estab- 
lished. In  State  v.  Blair,  found  in  the  notes  to  Whart.  Crinu 
Ev.,  §.'!12,  the  experiments  admitted  in  evidence  were  made 
witli  tlic  same  kind  of  pistol  on  the  same  kind  of  stutf  as  that 
of  which  the  outer  garments  of  Armstrong,  the  person  shot, 
were  nuule.  But  in  Com.  v.  TioUehcIl,  1  JJrewst.,  5(10,  where  the 
object  of  the  experiments  was  to  ascertain  the  facility  of  break- 
iiiij  a  human  skull  with  a  poker,  and  the  witness  testified  that 
he  had  made  experiments  upon  another  skull  with  a  poker  like 
the  j)()ker  with  which  the  skull  of  the  deceased  had  been 
broken,  the  evidence  was  rejected.  In  SinitU  v.  State,  2  Ohio 
St.,  5115,  the  evidence  of  the  experiments,  which  was  decided 
ought  to  have  been  admitted,  showed  the  experiments  to 
have  been  made  under  similar  conditions  and  like  circumstances 
to  the  act  in  issue.  Again,  in  Sidlioa/i  v.  Cam.,  1)3  Pa.  St.,  285, 
the  deceased  was  shot  through  her  gown  in  the  abdomen,  and 
the  experiments  were  made  by  a  physician  upon  similar  stuff 
with  the  same  pistol  loaded  with  cartridges  out  of  the  same 
bo.\',  who,  at  the  trial,  was  called  as  an  expert  to  show  the 
effect  of  powder  marks  where  a  pistol  is  fired  at  short  range, 
and  it  was  held  that  his  testimony,  and  the  muslin  used  in  his 
experiments,  were  admissible.  Hut  even  if  it  be  considered  a 
matter  of  doubt  whether  the  evidence  objected  to  was  proper 
or  otherwise,  we  should  feel  bound  mfaMrem  vltai  to  hold  that 
in  this  case  it  was  inadmissible,  as  it  was  pressed  by  the  state 
as  of  vital  conse(iuence. 

The  next  assignment  of  error  is  the  refusal  of  the  court  to 
give  un  instruction  asked  for  by  counsel  for  the  defendant  to 
the  effect  that  if  there  was  a  reasonable  doubt  in  the  mind  of 
the  jury  as  to  whether  the  killing  was  done  purposely  and  of 
delii)erate  and  premeditated  malice,  or  accidental!}',  they  should 
give  tlie  benefit  of  that  doubt  to  the  prisoner  and  find  him  not 
guilty.  The  error  alleged  to  be  in  such  an  instruction  is  that 
the  jury  might  believe  the  killing  to  have  been  accidental,  and 
still  consistently  found  the  defendant  guilty  of  manslaughter. 
In  The  State  v.  HanVie,  47  Iowa,  G-tT,  it  was  held:  (1)  That  if 
one  use  a  dangerous  and  deadly  weapon  in  a  careless  and  reck- 
less manner,  whereby  another  is  killed,  the  party  so  using  the 
dangerous  weapon  is  guilty  of  manslaughter,  even  though  no 


l': 


ll   ■ 


I.: 

fct-i 


5    ■ 

i 
i 

'.\    '        \   ■  i'i' 


518 


AMERICAN  CRimNAL  REPORTS. 


harm  in  fact  is  intended.  (2)  That  the  degree  of  care  in  one 
handling  a  dangerous  weapon  is  not  the  highest  dogreo  of  care 
and  prudence,  but  only  such  care  as  a  reasonably  prudent  man 
would  exercise  under  liiie  circumstances.  To  the  sauio  effect 
is  ChryHtal  v.  Com.,  9  W.  P.  D.  Bush.  R.,  761,  in  which  the  court 
say :  "  It  is  insisted  for  the  appellant,  with  force  and  plausibil- 
ity, that  if,  when  he  discharged  the  pistol,  he  did  not  intend  by 
having  it  in  his  hands  to  discharge  it,  or  to  do  any  unlawful 
act  with  it,  his  accidental  killing  of  Ott  could  not  have 
amounted  to  a  felony,  however  gross  may  have  been  his  care- 
lessness in  the  use  of  the  weapon;  and  we  are  referred  to  the 
case  of  Oolliher  v.  Com.,  2  Duv.,  163,  as  sustaining  this  urTu- 
ment.  But  after  a  careful  consideration  of  the  (picstiou  wo  are 
unable  to  find  in  the  case  cited,  or  any  other  decision  of  this 
court,  any  departure  from  the  general  rule,  when  applied  to  a 
case  like  this,  that  "  whatever  may  be  the  diifercnco  as  to  de- 
grees of  homicide,  a  party  whoso  negligence  causes  the  death 
of  another  is  in  like  manner  responsible,  whether  the  business 
in  which  he  is  engaged  was  legal  or  illegal.  If  the  business 
was  of  such  a  character  as  to  be  felonious,  the  offense,  it  is 
clear,  is  murder.  But  even  where  the  business  is  perfectly 
legal,  negligence  in  the  discharge  of  it,  when  producing  liomi 
cide,  is  manslaughter."  To  this  general  rule  there  may  '"•  "x 
ceptlons,  as  where  an  act  careless  in  itself  is  con  Miif  ,  with 
fatal  results,  under  circumstances  or  at  a  plac  >vliich  it 

might  be  inferred  that  no  injury  could  happei       >n\  the  care- 
lessness of  the  party  acting. 

There  was  no  error  in  this  assignment;  but  from  tin  iews 
before  expressed,  the  judgment  must  be  reversed  and  a  new 
trial  ordered. 

Note, —  See  Reg.  v.  Franklin,  5  Am.  Cr.  R.,  877. 
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PkcjPI-K   v.    RoHKItTSON. 

(07  Cal.,  646.) 

Kubder:    Killing  — Mutual   combat  —  Justification  —  Malice  —  Self -de' 

feuHC  —  Witneasea, 

1.  Mutual  combat  no  justification  ok  excuse.—  A  homicide  will  not  be 

justified  nur  excused,  nor  even  mitiguted,  by  tlie  mere  fact,  of  itself, 
tliat  tiie  deceased  and  the  defendant  were  in  actual  combat  at  the  time 
of  the  homicide.  Justification  or  excuse  for  taking  human  life  must 
arise  out  of  the  circumstances  in  which  tlie  killing  took  place.  If  it  ap- 
pears that  a  person,  armed  with  a  deadly  weapon,  on  being  assaulted, 
takes  advantage  of  the  assault  to  kill  his  assailant,  and,  in  execution 
of  his  pur()oae,  does  kill  him,  not  in  the  heat  of  passion  caused  by  the 
assault,  nor  in  reasonable  self-defense,  it  is  murder, 

2,  Malice. —  If  the  facts  following  the  assault  show  that  from  the  outset 

of  the  combat  following  the  assault  the  words  and  acta  of  defendant 
show  an  intention  to  kill  his  assailant  under  color  of  the  assault,  it  is 
niuitler;  and  tiio  sutticietjcy  of  the  facts  to  prove  the  existence  of 
malice  is  a  matter  for  the  jury. 

8.  Self-defense  —  Declining  further  combat. —  A  killing  is  not  in  self- 
defense  if  the  defendant,  having  the  opportunity  to  decline  further 
combat  in  good  faith,  instead,  continues  the  struggle  or  renews  the 
aflruy,  the  result  of  which  is  the  homicide,' 

4.  I.NSTUUCT10NS. —  Refusal  to  give  instructions,  given  in  substance,  is  not 
error, 
'  5.  Witnesses, —  It  is  not  error  to  deny  a  defendant's  motion,  in  a  prosecu- 
tion for  murder,  after  tiie  prosecution  has  rested,  to  order  the  prosecu- 
tion to  call  and  examine  us  witnesses  certain  persons  said  to  have 
been  present  at  the  time  of  the  homicide. 

Appeal  from  a  judgment  of  the  Superior  Court  of  the 
County  of  Mendocino,  and  from  an  order  refusing  a  new  trial. 

J.  J    Cooper,  J.  Q.   White  and  /.  M.  Mannori,  for  appellant. 
Att  I  racy- General  Marshall,  for  respondent. 

McKee,  J.  Defendant  was  convicted  of  murder  in  the  sec- 
ond (loi,^i'ce,  and  sentenced  to  ten  years  in  the  state  prison.  On 
this  jpeal  from  the  judgment  and  an  order  denying  a  motion 
for  a  new  trial,  it  is  contended : 

1.  That  the  verdict  is  not  supported  by  the  evidence. 

The  evidence  shows  that  defendant,  on  the  24th  of  August, 
1884,  twice  stabbed  one  A.  Davis  with  a  butcher  knife.  In 
one  of  the  stabs.the  knife  was  driven  into  his  body,  between 

•  See  note. 
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the  fifth  and  sixth  ribs,  upwards  and  forward  towards  the 
heart,  the  point  of  the  knife  penetrating  tlie  heart,  causiiv  ul- 
most  immediate  death.     The  staboing  was  done  in  tho  e.xcite- 
ment  of  an  angry  quarrel  and  scuffle,  which  originated  in  an 
attempt  by  the  defendant  and  two  others  to  buy  a  walcriueloa 
at  a  store  in  the  town  of  Covelo  kept  by  the  wife  of  Davis. 
Davis  himself  was  in  charge  of  the  store  at  the  time,  and 
when  the  parties  asked  him  to  sell  them  a  watonuulon  on 
credit,  he  told  them  lie  had  no  watermelons  to  soil  on  credit 
and  to  go  along  about  their  business.     They  did  not  leave. 
Defendant  refused  to  go,  saying  he  would  do  as  he  pleased, 
and  commenced  to  abuse  Davis  with  opprobrious  and  threat- 
ening language.     In  these  circumstances,  Davis  picked  up  an 
iron-hooked  stick,  six  or  seven  feet  long,  which  was  used  in 
the  store  for  bringing  down  buckets  and  things  from  hooks  on 
which  they  hung,  and  with  the  end  of  the  stick  he  "  poked 
and  punched"  the  defendant,  who  fell  on  the  porcii  of  the 
store.    The  defendant  got  up,  and,  instead  of  going  away, 
turned  upon  Davis,  who  was  standing  inside  the  store,  and 
Davis  again  used  the  stick  to  "punch"  him;  but  the  defend- 
ant got  hold  of  the  stick,  and  Davis,  in  trying  to  jerk  it  away 
from  him,  jerked  him  inside  the  store,  where,  in  tho  struggle 
over  the  stick,  defendant  continued  to  curse  and  swear  at 
Davis,  and  threatened  to  kill  him.     In  these  circumstances  the 
wife  of  Davis  stepped  in  between  the  two,  and  ordered  her 
husband  to  go  to  the  back  part  of  the  store,  and  the  defend- 
ant to  go  away.     But  neither  let  go  the  stick,  and  the  defend- 
ant struck  at  Davis,  past  the  woman,  cutting  one  of  her  lingers 
in  the  act.     The  blow  caused  Davis  to  sta":y;er  ami  crv  out 
that  he  was  cut.     In  the  act  of  staggering  he  let  go  tiie  stick 
and  picked  up  an  ax-handle,  which  he  raised  as  in  ihe  act  to 
strike,  when  the  defendant  closed  with  him,  stabbed  lain  again, 
and  shoved  him  against  a  show-case  on  the  countn*  of  the 
store,  where  he  fell  and  died  with  the  defendant  ato|)  of  hiin. 
Defendant  immediately  arose  fron  the  body,  walked  out  of  the 
store  and  across  the  street  to  a  saloon,  where,  as  a  witness  ex- 
presses it,  "  he  laid  right  upon  a  caixl-table  in  the  saloon,  turned 
one  leg  upon  it  and  pulled  out  his  knife,  on  the  blade  of  which 
there  was  blood  all  the  way  up  to  the  hilt,  and  said,  'I  have 
been  spaying  or  slaying  the  s of  a  b .' " 
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In  his  own  behalf  the  defendant  testified: 

"Deceased  got  mad  aljout  something  I  said  abonttho  melon, 

and  jumped  down  and  got  tliis  rod,  and  called  me  a  d 

s of  a  b ,  and  punched  at  me  with  one  end  of  the  rod. 

He  then  turned  the  rod  and  punched  at  me  with  the  other  end, 
and  knocked  me  down.  While  I  was  getting  up  he  got  an 
ax-handle  and  hit  me;  the  second  time  lie  hit  me  I  caught  the 
handle,  and  he  jerked  me  inside  the  store;  he  jerked  away 
from  nie  in  the  store,  and  started  to  hit  me  again  with  it.  I 
ran  in  under  him  then  and  cut  him.  As  soon  as  I  could  get 
him  to  let  loose  of  me,  I  walked  right  out  and  went  over  to 
Mr.  Montague's.  lie  hit  me  in  the  stomach  with  the  stick, 
and  knocked  me  down  on  my  back." 

This  ('\  idence,  it  is  argued,  proves  that  the  killing  was  done 
in  the  heat  of  blood,  ui)on  provocation,  and  without  malice, 
and  that  it  amounted  to  manslaughter  only,  and  not  murder. 
But  the  conduct  of  the  defendant  in  connection  with  the  homi- 
cide, his  persistent  threats  to  kill  Davis,  the  use  of  a  deadly 
weapon  in  killing  him,  and  his  bravado  immediately  after  the 
kilHng,  are  things  which  do  imply  malice  in  them.  Their 
sufflciency  as  evidence  to  prove  the  existence  of  malice  was 
matter  for  the  consideration  of  the  jury;  and  as  the  jury 
found  from  them  that  the  defendant  unlawfully  killed  the  de- 
ceased in  malice,  and  not  in  the  heat  of  passion  caused  by  the 
assault  made  upon  him  by  the  deceased,  it  cannot  be  said,  as 
matter  of  law,  that  the  evidence  was  insufficient  to  support 
their  verdict.  The  mere  fact  that  the  deceased  and  defendant 
were  in  actual  combat  at  the  time  of  the  homicide  does  not, 
of  itself,  mitigate  the  homicide,  or  justify  or  excuse  it.  Justi- 
fication or  excuse  for  taking  human  life  must  arise  out  of  the 
circumstances  in  which  the  killing  took  place,  as  proved  b\' 
the  testimony  on  the  i)art  of  the  prosecution  or  of  the  defend- 
ant. And  it  is  well  settled,  if  the  circumstances  show  that 
a  person  armed  with  a  deadly  weapon,  on  being  assaulted, 
takes  advantage  of  the  assault  made  upon  him  to  kill  his  as- 
sailant, and  does,  in  execution  of  his  pur|)ose,  kill  him,  not  in 
the  heat  of  passion  caused  by  the  assault,  nor  in  reasonable  de- 
fense of  himself  against  the  assault,  it  is  murder.  2  Bish. 
Crim.  Law,  736.  It  is  also  well  settled  that  if  the  circum- 
stances of  a  combat  following  an  assault  show  that  from  the 
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outset  the  words  and  acts  of  the  defendant  indicated  an  inten- 
tion to  kill,  or  to  take  his  assailant  at  an  unfair  advantage  to 
kill  him  under  the  color  of  the  assault,  it  is  murder.  1  Russ. 
Cr.,  pp.  527,  532,  585,  592;  2  Whart.  Crirn.  Law,  §§  953,  955, 
987,  996. 

2.  The  next  assignment  of  error  is  that  the  court  instructed 
the  jury  as  follows : 

"  Before  the  defendant  can  claim  that  he  was  acting  in  self- 
defense  it  must  appear  that  the  defendant  must  really  and  in 
good  faith  have  endeavored  to  decline  any  further  struggle  be- 
fore the  homicide  was  committed.  And  in  this  case,  if  you 
believe  from  the  evidence  that  the  defendant  was  engaged  in 
mortal  combat  with  Davis,  the  deceased,  and  that  the  defend- 
ant did  not  really  and  in  good  faith  endeavor  to  decline  any 
further  struggle  before  the  homicide  was  committed,  if  one 
were  committed,  then,  and  in  such  case,  the  defendant  cannot 
avail  himself  of  the  plea  of  self-defense." 

The  proposition  is  that  if  a  person  is  assaulted  by  another, 
with  whom  he  engages  in  a  combat,  he  must  really  and  in 
good  faith  endeavor  to  decline  any  further  struggle  before  tak- 
ing the  life  of  his  assailant.  According  to  the  common  law  it 
is  the  duty  of  a  person  assaulted  to  give  way  "  as  far  as  the 
fierceness  of  the  assault  will  permit  him."  1  Hale,  P.  C,  483. 
But  if  the  assault  be  so  fierce  as  not  to  allow  him  to  yield  a 
step  without  manifest  danger  of  his  life  or  great  bodily  harm, 
then,  in  his  defense,  he  may  kill  his  assailant  instantly;  and 
this,  says  Blackstone,  "■  is  the  doctrine  of  universal  justice  as 
well  as  of  the  municipal  law."  4  Bl.  Comm.,  p.  1S5.  Upon 
that  principle  are  founded  the  provisions  of  our  Penal  Code  on 
the  same  subject.  Section  197  of  the  code  in  effect  declares 
that  if  a  |)erson  is  assaulted  in  such  a  way  as  to  give  him 
ground,  as  a  reasonably  prudent  man,  in  the  condition  in  which 
the  assault  places  him,  to  apprehend  a  design  on  the  part  of 
the  assailant  to  commit  a  felony  upon  him,  or  to  do  him  some 
great  bodily  harm,  he  has  the  right  instantly  to  defend  him- 
self, and,  if  necessary  to  prevent  such  real  or  apparent  danger 
to  his  person,  to  kill  his  assailant.  Real  or  apparent  danger, 
or  danger  imminent  and  immediate  to  life  or  limb,  is  therefore 
a  sufficient  condition  in  which  to  exercise  the  right  of  self- 
defense.    No  withdrawal  or  retreat  is  required.     So  assailed,  a 
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person  has  a  right  to  stand  his  ground,  and,  if  necessary  in  de- 
fense of  himself,  slay  his  assailant.  But  necessity,  real  or  ap- 
parent, for  taking  human  life,  arising  out  of  the  circumstances 
in  which  the  homicide  is  committed,  must  exist,  and  the  per- 
son himself  must  be  without  fault.  "  The  weight  of  authority," 
says  the  supreme  court  of  Indiana,  "  establishes  the  doctrine 
that  when  a  person,  being  without  fault  and  in  a  place  where 
he  has  a  right  to  be,  is  violently  assaulted,  he  may,  without 
retreating,  repel  force  by  force;  and  if,  in  the  reasonable  exer- 
cise of  his  right  of  self-defense,  his  assailant  is  killed,  he  is 
justifiable."  Runyan  v.  The  State,  57  Ind.,  S-t;  1  Bish.  Crim. 
Law,  g  sn5. 

In  this  case,  according  to  the  evidence,  the  defendant  was 
not  conducting  himself  lawfully.  He  should  have  left  the 
store  when  he  was  told  to  go.  He  had  no  right  to  remain  and 
abuse  the  person  in  charge  of  the  same  with  opprobrious  epi- 
thets and  threats  to  kill.  Being  where  he  had  no  right  to  be, 
and  doing  what  he  had  no  right  to  do,  he  was  not  without 
fault  when  Davis  assailed  him  in  order  to  compel  him  to  go 
away.  Nor  did  the  nature  of  the  assault  upon  him  endanger 
his  life  or  limb.  There  was  no  time,  from  the  commencement 
of  the  affray  to  the  time  of  the  stabbing,  when  he  could  not 
have  withdrawn  without  danger.  That  being  so,  the  necessity 
for  taking  the  life  of  his  assailant  did  not  exist,  except  by  his 
own  creation;  for,  when  he  got  up  from  the  porch  where  he 
had  fallen,  he  could  have  gone  away  out  of  dangei';  but  he 
turned  upon  Davis,  and,  engaging  him  in  a  struggle  over  the 
stick  with  which  Davis  had  been  providing  him,  forced  him  in- 
side the  store  and  killed  him.  When  a  killing  takes  place 
under  such  circumstances,  it  is  true,  as  matter  of  law,  that  the 
slayer  should,  really  and  in  good  faith,  have  endeavored  to 
decline  any  further  struggle  before  the  homicide  was  com- 
mitted.   Pen.  Code,  subd.  3,  §  107. 

3.  The  giving  of  the  following  instruction  to  the  jury  is  also 
assigned  as  error: 

"If  the  jury  believe  from  the  evidence  that  there  was  first 
an  affray  on  the  porch  of  the  store,  and  that  the  deceased 
pushed  the  defendant  down  with  the  iron  hook,  and  that  then 
the  deceased  returned  to  the  store,  and  the  affray  then  ceased 
for  a  sufficient  length  of  time  for  reason  to  have  resumed  its 


m. 


wWi' 


S24 


AMERICAN  CRIMINAL  REPORTS. 


m 


m 

If' 

w 

1>! 


I' 

I'd 


tl' 


sway,  and  the  defendant  had  suificient  time  to  realize  the  situ- 
ation before  anything  further  was  done  by  the  contending 
parties,  and  that  then  the  defendant  went  into  the  store  and 
there  attacked  the  deceased,  and  then  killed  him  as  cliargedin 
the  information,  and  not  in  necessary  self  defense,  then  I 
charge  you  that  the  defendant  was  not  justiiiable  in  inflictinif 
the  mortal  blow." 

It  is  said  there  was  no  evidence  of  a  cessation  of  hostilities. 
But  it  does  appear  that  when  the  defendant  fell  ou  tlie  porch, 
Davis  did  not  continue  the  assault  upon  him.  There  was, 
therefore,  a  pause  in  the  combat,  and  to  that  phase  of  the  case 
the  instruction  was  applicable. 

4.  The  refusal  to  give  the  ninth  instruction,  in  a  series  of  in- 
structions which  the  defendant  asked,  did  not  prejudice  tlie 
defendant,  because  the  matter  to  which  it  related  was  sub- 
stantially covered  by  the  eighth  instruction  which  the  coun 
had  given  to  the  jury  at  the  defendant's  request. 

5.  There  was  no  error  in  the  denial  of  a  motion  made  by  tlie 
defendant,  after  the  prosecution  rested,  to  order  tlie  prosecu- 
tion to  call  and  examine  as  witnesses  in  the  case  cci'tain  per- 
sons who  were  said  to  have  been  present  at  the  time  of  the 
homicide. 

Besides,  the  same  persons  were  afterwards  called  and  exam- 
ined as  witnesses  by  the  defendant.  "We  find  no  prejudicial 
error  in  the  record.    Judgment  and  order  affirmed. 

Ross,  J.,  and  McKinstkv,  J.,  concurred. 

Note. —  A  man  who  is  assaulted  in  his  own  house  is  not  ohligodto  retreat, 
but  he  is  not  justifietl  in  taking  hfe  unless  it  is  necessary  to  protect  himself 
and  his  hume.  State  v.  MiiUleham,  62  Iowa,  150;  Roberts  v.  Slute,  68  Ala., 
150.  Where  parties  tijflit  and  separate,  and  afterwards  meet,  and  one  slayt 
the  other,  he  is  guilt3-  of  criminal  homicide  if  he  could,  at  any  time  from 
the  heginning  of  the  first  to  the  end  of  tlie  second  difficulty,  have  rea.snii- 
ably  withdrawn  from  or  avoided  the  difficulty  without  imtne<liate  danger 
to  himself,  and  one  cannot  set  up  self-defense  until  he  has  done  everything 
reasonable  in  his  power  to  prevent,  abandon  and  decline  any  furtlier  con- 
test with  his  adversary.  Dolaii  v.  State,  40  Ark.,  454.  Any  one  wlio  brings 
on  or  provokes  a  personal  rencounter  thereby  disables  himself  frcni  relying 
on  the  plea  of  self-defense  in  justification  of  a  blow  which  he  struck  diir.ng 
the  rencounter.  Page  v.  State,  tt9  Ala.,  239;  State  v.  Johnson,  70  Mo.,  121. 
See  elaborate  note  on  self-defense,  to  Paiitou  v.  Hie  People,  5  Am.  Cr.  R., 
425. 
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Clarkk  v.  Tiik  State. 
(78  Ala.,  474.) 

Mceder:  Killiuf)  ove  person  by  mist  ah' for  another —  Copy  of  indietment 
and  special  venire  —  Proof  of  venue  —  Evidence  —  Threats  —  Conceal- 
vient  —  Flight  —  Witness  —  Cross-exauiination, 

1.  Service  of  copy  of  indictment  and  special  venire.— When  the  rec- 

ord shows  an  order  for  tlie  service  of  a  copy  of  the  indictment  and  of 
the  special  venire  on  the  defendant  (Code,  *?  4872).  this  court  will  pre- 
sume c«)nipliance  with  the  order,  in  the  absence  of  objection  in  the 
court  below  founded  on  the  want  of  it. 

2.  Proof  of  vexir. —  The  suniciency  of  the  proof  of  venue  cannot  be 

considered  by  tliis  court,  in  the  absence  of  a  ruling  by  the  primary 
court,  and  exception  duly  reserved  to  it. 

3.  Kii.i.iNU  ONE  person  by-  mistake  for  another. —  When  one  person  is 

killed  by  mistake  for  another,  the  character  of  the  offense  is  the  same 
that  it  would  have  been  if  the  fatal  shot  or  blow  had  killed  the  person 
for  whom  it  was  intended. 

4.  Threats  by  defendant  against  a  third  person. —  As  a  general  rule, 

a  threat  by  the  defendant  to  kill  some  other  person  than  the  deceased 
is  not  ailmissible  as  evidence  against  him;  but,  inacaieof  mistaken 
iilentltj',  evidence  showing  nialiceon  the  part  of  the  defendant  towards 
the  person  for  whom  the  deceased  is  supjwsed  to  have  been  nn'staken, 
or  threats  made  by  him  against  that  jierson.  is  relevant  and  admissil)le; 
yet  the  jury  should  be  instructed  to  give  no  weight  or  consideration  to 
sucii  evidence,  unless  they  are  satislied  iis  to  the  fact  of  such  mistaken 
identity.' 

5.  SUBSF.vrENT  threats. —  In  such  case,  the  fact  of  mistaken  id(>ntity  be- 

ing established,  jmiof  of  threats  made  by  the  defendant  towards  the 
person  for  whom  the  deceased  was  mistaken,  and  of  a  difficulty  be- 
tween theui,  subsequent  to  the  homicide,  iseom|)etent  and  admissible 
against  him,  in  connection  with  the  precedent  threats  and  other  cir- 
cumstances, in  determining  the  intent  and  motive  with  which  the  fatal 
shot  was  tired. 

6.  Flkjht.  concealment,  etc. —  Any  conduct  on  the  part  of  the  defendant 

indicating  a  consciousness  of  guilt,  such  as  flight,  concealment,  etc., 
being  competent  evidence  ugainst  him  as  an  implied  atlmission,  it  is 
comi)etent  for  the  prosecution  to  prove  that,  when  an  officer  went  to 
the  defendant's  house  to  arrest  him,  and  incjuired  for  him,  his  wife  as- 
serted that  he  was  not  at  home,  when  he  was  in  fact  in  an  adjoining 
room,  and  failed  to  discover  himself;  but  the  jury  shouhi  be  instructed 
to  disregard  the  evidence,  unless  satisfied  that  the  defendant  heard  and 
understood  the  purport  of  the  conversation. 

7.  Impeaching  witness. —  The  credibility  of  a  witness  cannot  bo  impeached 

by  prot)f  of  the  declarations  of  third  persons,  not  made  in  his  presence. 

•  See  note. 
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8.  DlFFICtJI.TY  BETWEEN  DEFENOANT   AND   THIRD   PERSON  OR   PECEASED.- 

The  prosecution  having  proved  the  fact  of  a  difficulty  between  the  de- 
fendant and  a  third  person,  for  whom  the  deceased  was  supposed  to 
have  been  mistaken  at  the  time  of  the  homicide,  the  defendant  cannot 
be  allowed  to  prove  the  cause,  merits  or  details  of  that  <li(liiultv. 

9.  Testimony  of  defendant  as  witness  — Cross-examination.— When 

the  defendant  in  a  criminal  case  avails  himself  of  the  statutory  priv- 
ilege of  testifying  as  a  witness  (Sess.  Acts  1884-5,  i>,  laO),  he  subjects 
himself  to  the  test  of  cross-examination  as  to  any  matter  connected 
with  the  transaction,  or  pertinent  to  the  issue,  and  imi)eaclinient  by 
evidence  assailing  his  general  character,  or  by  prcof  of  contradictory 
Btatements  on  other  occasions;  but  he  cannot  be  cross-examined, 
against  his  objection,  as  to  his  connection  with  or  conmiission  of  other 
offenses,  or  matters  which  would  unduly  prejudice  him  in  the  minds 
of  the  jury, —  as  by  asking  whether  he  did  not  "belong  to  tlie  Jesse 
James  gang." 

From  the  Circuit  Court  of  Jefferson.  Tried  before  the  Hon. 
S.  II.  Sprott. 

The  defendant  in  this  case,  Ralph  Clarke,  was  indicted  for 
the  murder  of  James  Leatherwood,  by  shooting  him  with  agun 
or  pistol;  and  being  tried  on  issue  joined  on  tlie  [)loa  of  not 
guilt}',  was  found  guilty  of  murder  in  the  first  degree,  and  sen- 
tenced to  imprisonment  in  the  penitentiary  for  life.  The  judg- 
ment entry  ohows  that  the  defendant  was  regularly  arraigned 
on  the  25th  May,  1885;  that  the  court  then  made  an  order  ap- 
pointing theSSth  May  for  his  trial,  directing  the  suminoiiingof 
a  special  venire  for  his  trial,  and  service  of  a  copy  tijcroof,  Avitii 
a  copy  of  the  indictment,  on  the  defendant  one  entire  day  be- 
fore the  day  set  for  the  trial ;  and  that  on  the  trial,  on  the  day 
appointed,  no  objection  was  raised  on  account  of  any  failure  to 
comply  with  this  order;  but  it  does  not  affirmatively  show  a 
compliance  with  the  order. 

It  was  proved  on  the  trial  that  the  deceased  was  sliot,  and 
instantly  killed,  on  the  night  of  November  G,  18S-1,  while 
asleep  in  a  bed  in  a  room  on  the  ground  floor  of  a  stable  in  the 
city  of  Birmingham;  and  the  evidence  tended  to  show  that  the 
fatal  shot  was  fired  through  a  crack  in  the  wall  of  the  room, 
on  tlie  side  next  to  the  street.  One  Pool  was  sleeping  in  the 
bed  with  him  at  the  time,  next  to  the  wall,  and  two  other  per- 
sons were  sleeping  on  the  floor  of  the  room ;  and  a  lamp  was 
left  burning  near  the  head  of  the  bed.  The  evidence  against 
the  defendant  was  entirely  circumstantial,  and  the  prosecution 


sfore  the  Hon. 


CLARKE  V.  THE  STATE. 


527 


seems  to  have  proceeded  on  the  theory  that  the  deceased  was 
mistaken  for  one  John  Allen,  though  the  fact  is  not  stated.  The 
prosecution  was  allowed  to  prove,  against  the  objection  of  the 
defendant,  that  the  deceased  and  said  Allen  resembled  each 
other,  in  size,  complexion,  color  of  hair,  and  general  ajjpear- 
ance;  that  the  defendant  had  made  tiireats  against  Allen  both 
before  and  after  the  homicide,  declaring  his  intention  to  wait 
about  the  stable  for  Allen,  and  to  kill  him,  and  exceptions  were 
duly  reserve<l  by  the  defendant  to  the  admission  of  each  part 
of  this  evidence;  The  prosecution  pi-oved,  also,  the  declarations 
of  the  defendant  to  his  wife's  sisters,  the  day  after  the  killing, 
"that  ho  had  done  a  hanging  crime;"  and  to  the  admission  of 
this  evidence  the  defendant  excepted, 

Joe  Hanks,  a  witness  for  the  prosecution,  testified  that  on 
the  night  of  the  homicide  he  was  passing  in  the  street  near 
the  stable,  heard  a  pistol  shot  fired,  and  saw  the  defendant 
walking  away  from  ihe  stable;  that  he  hailed  the  person,  call- 
ing the  defendant  by  name,  but  received  no  reply.  The  de- 
fendant otfered  to  ])rove  by  one  Dick  Harris,  that  he  was 
present  at  a  conversation  between  said  Allen  and  one  Xash, 
his  brother-in-law,  after  the  killing,  in  which  Allen  said :  ''  We 
must  pay  Joe  Hanks  more  money,  and  if  we  can  get  him  to 
swear  in  the  circuit  court  the  same  facts  he  swore  toon  the  peti- 
tion for  bail,  we  will  convict  Clarke,  and  get  rid  of  him."  The 
court  excluded  this  evidence,  on  objection  by  the  prosecution, 
and  the  defendant  excepted. 

Dave  Brown,  the  otticer  by  whom  the  defendant  was  ar- 
rested, was  examined  as  a  witness  for  the  |)rosecution,  and  tes- 
tified that "  when  he  went  to  the  house  he  found  the  defendant's 
wife  standing  in  the  door,  and  asked  her  about  some  tramps,  and 
tlien  wiiere  her  husband  was;  that  he  spoke  in  his  usual  con- 
versational tone;  that  she  replied,  '  he  is  out  on  the  river;' 
that  he  then  stepped  in  the  door,  and  saw  defendant  in  the  far 
end  of  the  adjoining  room,  close  up  in  the  corner,  just  opj)osite 
where  his  wife  was.  Defendant  asked  said  witness,  on  cross- 
examination  :  '  Did  defendant  hear  the  answer  made  to  you 
by  his  wifer  Witness  answered:  'I  don't  know.'  Defend- 
ant's counsel  then  asked:  'Was  defendant  in  the  adjoining 
room,  where  you  found  him  when  his  wife  said  that  he  was 
on  the   river?'    Witness    answered:    'I  can't  say  he  was.' 
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The  defendant  then  moved  the  court  to  exehido  from  tho  jury 
the  said  answer  made  by  his  wife  to  said  witness,"  and  he  ex- 
cepted to  tlie  overruling  of  his  motion. 

The  defendant  testified  as  a  witness  for  himself,  and  was 
asked  on  cross-examination:  "Did  you  not  belong  to  the 
Jesse  James  gang?"  The  defendant's  counsel  objected  to  this 
question;  the  court  overruled  the  objection,  and  the  dofoiulant 
excepted. 

Neither  the  dockets  nor  the  transcript  shows  the  name  of  the 
counsel  who  appeared  in  this  court  for  the  appellant ;  hut  there 
is  a  brief  on  file,  without  signature,  which  cites  (inoilm  r.  The 
State,  55  Ala.,  178,  and  Clai'k's  Man.Criin.  Law,  4+i\  and  savs 
that  all  the  points  raised  bv  the  bill  of  exceptions  are  in- 
sisted on. 

llioH.  N.  JlrC/cNan,  attorney -general,  for  the  state,  cited 
Jacl'sonv.  The  State,  52  Ala.,  :}(i5;  Dlnyn  v.  Thv  Sta1,A'i  Ala.^ 
311;  Eihmrd  v.  The  State,  4i»  Ala.,  ,'5;jr.;  //,,uhrso„  o.  The 
State,  70  Ala.,  21);    \Ve.st  v.  The  State,  70  Ala.,  J>8. 

Cloi'tox,  J.  1.  The  record  discloses  an  order  that  a  copy  of 
the  indictment  and  list  of  jurors  summoned  be  served  on  the 
defendant,  but  it  is  silent  as  to  the  service.  In  such  case,  on 
appeal,  the  service  will  be  presumed  to  have  been  regular,  in 
the  absence  of  objection.     Sjncvr  v.  'The  State,  ('•!>  Ala.,  15i). 

2.  There  was  evidence  showing  that  the  otferise  was  com- 
mitted in  Jefferson  county.  No  instruction  was  given  or  re- 
quested in  respect  to  its  sutliciency.  AVithouta  decision  hy  the 
circuit  court,  made  the  subject  of  an  exception,  and  involving 
an  inquiry  into  the  sulficiency  of  the  evidence,  this  court  can- 
not interfere.     I/ubktnl  v.  The  State,  "rl  Ala.,  1(54. 

3.  A  consideration  of  the  theory  of  the  case,  as  contended 
and  attempted  to  be  proved  by  the  prosecution,  is  necessary  to 
a  proper  determination  of  the  relevancy  and  c«jinj)etency  of 
much  of  the  evidence  to  which  objection  is  made.  Tiiere  is  an 
absence  of  j)roof  showing  any  malice  or  ill-feeling  on  the  pari 
of  defendant  towards  the  deceased.  It  does  not  appear  there 
had  been  any  previous  accjuaintance  between  them.  The 
theory  of  the  state  is  that  the  accused  shot  the  deceased,  mis- 
taking him  for  ^Vllen,  whom  he  intended  to  kill.     If  this  theory 
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be  found  true  by  the  jury,  the  defendant  is  guilty  or  innocent 
of  the  otrcnse  charged,  the  same  as  if  the  fatal  shot  had  killed 
the  person  for  whom  it  was  designed.  Tidwcll  v.  The  State, 
70  Ala.,  33. 

4,  Previous- threats  of  the  defendant  against  the  person  slain 
are  .admissible,  as  evincing  malice,  a  criminal  intent  and  a  mo- 
tive to  commit  the  deed.  While  not  by  themselves  convincing, 
they  arc  properly  submitted  to  the  jury  in  connection  with  the 
other  circumstances  of  the  case,  on  the  question  of  guilt  or  in- 
nocence, liedd  V.  The  State,  08  Ala.,  492 ;  Winntow  v.  The 
State,  70  vVla.,  42.  The  record  discloses  evidence,  which,  if 
believed,  ])rovo3  that  the  accused  at  the  time  of  the  shooting, 
mistook  the  deceased  for  Allen.  While  the  general  rule  is  that 
a  threat  to  kill  some  person,  other  than  the  deceased,  does  not 
prove  or  tend  to  prove  the  offense  charged,  yet,  in  a  case  of 
mistaken  identity,  evidence  evincing  malice,  criminal  intent, 
and  a  motive  to  kill  the  person  really  intended,  is  admissible 
on  the  same  principles  and  for  the  same  reasons  as  if  such  per- 
son had  been  killed  under  the  same  circumstances.  The  cred- 
ibilitj'  and  sufficiency  of  the  evidence  to  establish  mistaken 
identity,  as  to  which  we  intimate  no  opinion,  is  a  question  ex- 
clusively for  the  jury,  who  should  receive  instructions  to  give 
no  weight  or  consideration  to  the  threats,  unless  satisfied  that 
the  defendant  shot  under  the  belief  that  the  deceased  was 
Allen. 

5.  The  circuit  court  did  not  err  in  admitting  proof  of  threats 
and  a  difficulty  subsecpient  t((  the  killing.  Such  evidence  tends 
to  show  a  continuance  of  the  })revious  hostile  feelings,  and  a 
continuous  intention  to  consummate  his  design  as  to  Allen. 
Tlicy  are  circumstances  which  may  be  properly  considered  by 
the  jury  in  connection  with  the  preceding  threats  and  circum- 
stances, in  determining  the  intent  and  motive  with  which  he 
shot  the  deceased.  McManus  v.  The  State,  30  Ala.,  2S5,  It 
may  be,  that  had  proper  objections  been  made,  the -details  of 
tile  difficulty  should  have  been  excluded,  but  the  objection  was 
only  directed  to  the  fact  of  a  difficulty,  and  there  was  no  mo- 
tion to  exclude  any  part  of  the  answer  of  the  witness. 

C.  Any  conduct  of  the  accused,  such  as  flight,  concealment, 
endeavor  to  avoid  arrest,  or  other  indications  of  a  conscious- 
ness of  guilt,  though  weak  and  inconclusive,  are  admissible 
Vol.  VI  — 34 
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against  him.  The  conversation  betweon  the  wife  of  tlie  de- 
fendant and  the  oflicer  who  went  to  arrest  him,  if  heard  by 
him,  and  his  failure  to  discover  himself,  falls  within  this  class 
of  evidence.  On  account  of  the  uncertainty  of  such  evidence, 
it  shouUi  prima  facie  appear  to  the  court  that  the  accused 
heard  and  understood  the  purport  of  the  conversation,  and 
knew  that  the  person  inquiring-  for  him  was  an  olHcor;  and  the 
jury  should  be  instructed  to  disregard  it,  unless  satislicd  of  the 
preliminary  requisites  to  its  admission. 

7.  The  credibility  of  a  witness  cannot  bo  impeached  by  the 
mere  declarations  of  persons  not  parties  to  the  case,  the  witness 
not  being  present.  The  conversation  between  Allen  and  Nash. 
relating  to  the  payment  of  money  to  Hanks,  was  i)roperly  e.\- 
eluded.  If  ho  was  paid  to  testify  as  he  did,  his  evidence  is 
unworthy  of  credence;  but  the  subornation  must  be  proved 
otherwise  than  by  hearsay  evidence. 

8.  The  court  erred  in  allowing  i)roof  of  the  cause  of  the  dif- 
ficulty between  the  defendant  and  Allen.  "  Tlie  cause,  merits 
or  details  of  the  quarrel  can  never  bo  material  or  pertinent  — 
always  tend  to  foist  into  the  connection  an  immaterial  issue 
and  should  not  be  received."  Munden  v.  Bailey,  70  Ala.,  (13: 
Garrett  v.  The  State,  76  Ala.,  IS. 

9.  By  statute,  "  on  the  trial  of  all  indictments,  complaints,  or 
other  criminal  proceedings,  the  person  on  trial  shall,  at  his  own 
request,  but  not  otherwise,  be  a  competent  witness;  and  his 
failure  to  make  such  request  shall  not  create  any  presumption 
against  him,  nor  be  the  subject  of  comment  by  counsel."  Acts 
1884^5,  p.  139.  In  Brandon  v.  The  People,  42  N.  Y.,  265,  the 
defendant  was  on  trial  for  grand  larceny.  She  was  sworn  as 
a  witness  on  her  own  behalf,  under  a  statute  similar  to  ours, 
and  on  cross-examination  was  asked  if  she  had  not  been  ar- 
rested before  for  theft.  The  question  was  objected  to,  as  an 
attack  upon  her  character,  which  she  had  not  herself  put  in  is- 
sue. The*  court  held  the  question  was  a  proper  one,  and,  no 
suggestion  of  privilege  having  been  made,  the  objection  was 
properly  overruled.  It  is  said :  "  She  elected,  however,  to 
make  herself  a  witness.  She  became  and  was  a  competent 
witness.  For  this  purpose  she  left  her  position  as  a  defendant. 
and,  while  upon  the  stand,  was  subject  to  the  same  rules,  and 
called  to  submit  to  the  same  tests,  which  could  by  law  be  ap- 
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to  other  witnesses."  It  seems  that  the  rule,  as  thus 
stated,  has  been  followed  in  subsequent  cases;  and  in  other 
states,  under  similar  statutes,  it  has  been  declared,  in  general 
and  unqualified  terms,  that  a  defendant,  voluntarily  becoming 
a  witness,  occujjies,  for  the  time  being,  such  position,  and  sub- 
jects himself  to  the  same  tests,  which  by  law  could  be  applied 
toother  witnesses.  Stafe  v.  (^ier,  13  Amer.  llep.,  88;  Fletcher 
«.  The  State,  19  Amor.  Rop.,  673;  State  v.  Wentioorth,  20  Amer. 
Rep.,C87.  Judge  Cooley  has  expressed  wholly  adverse  views. 
Speaking  of  the  statutes  which  allow  the  accused  to  give  evi- 
dence, ho  observes:  "These  statutes,  however,  cannot  be  so 
construed  as  to  authorize  compulsory  process  against  an  ac- 
cuse^d,  to  compel  him  to  disclose  more  than  he  chooses;  they 
do  not  so  far  change  the  old  system  as  to  establish  an  inquisi- 
torial process  for  obtaining  evidence;  they  confer  a  privilege 
which  tiie  defendant  may  use  at  his  option.  If  he  does  not 
ciioose  to  avail  himself  of  it,  unfavorable  inferences  are  not  to 
bedrawntohis  prejudice  from  that  circumstance;  and  if  he 
does  testify,  he  is  at  liberty  to  stop  at  any  point  he  chooses, 
and  it  must  be  left  to  the  jury  to  give  a  statement,  which  he 
declines  to  make  a  full  one,  such  weight,  as,  under  the  circum- 
stances, they  think  it  entitled  to."  Cooley's  Const.  Lim.,  385. 
It  may  bo  that  the  learned  author's  mind  was  specially  directed 
to  the  statute  of  Michigan,  which  allowed  the  accused  to  make 
an  unsworn  statement,  but  subject  to  be  cross-examined  on 
such  statement.  If  the  observations  apply  to  statutes  which 
permit  a  defendant  to  become  a  witness,  sworn  and  examined 
as  such,  we  cannot  concur  in  a  construction  which  authorizes 
the  accused,  after  exercising  his  option,  and  while  occupying 
the  position  of  a  witness,  to  disclose  and  to  decline  to  disclose 
such  facts  as  may,  in  his  opinion,  suit  his  convenience  and 
interest,  leaving  his  refusal  to  make  full  answers  merely  to  be 
considered  by  the  jury  in  weighing  his  evidence.  Neither  do 
we  assent  to  the  principle  asserted  in  Brandon  v.  Peopl-e,  supra, 
to  the  elfect  that  the  accused,  in  becoming  a  witness,  aban- 
doned his  position  as  a  defendant  for  the  time  being,  and  is 
not  to  be  regarded  other  than  as  a  witness.  The  proper  con- 
stroction  of  the  statute  is  that  which  best  harmonizes  the  obli- 
gations and  duties  of  the  accused  as  a  witness  with  his  rights 
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as  a  defciulant  —  wliich  considers  him  as  occnpvin<,',  wiiile  tes- 
tifying, the  dual  relation  of  witness  and  defendant. 

The  purpose  of  the  statute  is  the  proteetion  of  tli(>  innocent 
against  .])unishnicnt  —  founded  on  the  same  hinnano  policy 
which  recjuircs  satisfaction  of  guilt  beyond  a  reasonable  doubt 
as  requisite  to  conviction,  and  was  not  intended  as  a  trap  to 
catch  tlie  unwary.  The  design  was  to  afford  tiio  iiccused  an 
opportunity  to  put  the  entire  case  before  the  jury,  wiio  are  to 
determine  the  weight  and  sulHcicncy  of  his  evidence,  on  thu 
basis  of  consistency  and  corroboration.  When  tlio  defendant 
voluntarily  becomes  a  witness,  lie  assumes  the  duty  and  obi: 
gation  to  tell  the  truth,  and  the  whole  truth;  an<l  the  test":,  to 
Avhich  he  subjects  himself  are,  cross-examination  rolatinf  to 
any  matter  connected  with  the  transaction,  or  pertinent  to  the 
issue,  and  impeachment  by  assailing  his  general  cliaracter.  or 
by  proof  of  contradictory  statements  on  other  occasions.  As 
to  any  fact  or  circumstance  relevant  to  the  issue,  or  which 
sheds  light  upon  the  commission  and  character  of  tlie  offense, 
though  inculpatory,  he  waives  his  constitutional  rii-lit  to  pro- 
tection against  being  comj)elIed  to  give  evidence  against  him- 
self. But  the  waiver  extends  no  farther  than  to  all  such  facts 
and  circumstances  as  may  tend  to  illustrate  the  |)urticulai' 
offense  charged. 

We  do.  not  under-estimate  the  necessity,  importance  and 
efficacy  of  a  thorough,  searching  and  proper  cross-examination 
to  elicit  truth  and  expose  falsehood,  in  the  case  of  an  unwill- 
ing, prejudiced  or  perjured  witness.  This  court,  by  past 
decisions,  has  been  liberal  in  the  latitude  allowed  to  cross- 
examination,  wherein  much  must  necessarily  bo  left  to  tlie  dis- 
cretion of  the  trial  court,  who  sees  the  conduct,  demeanor  and 
disposition  of  the  witness,  which  cannot  be  portrayed  by  word- 
painting.  If  it  were  conceded  that,  when  a  person  is  under- 
going examination,  who  occupies  ouiv  the  relation  of  a  witness, 
inquiries  may  be  made  into  i)ast  transactions,  accusations  of 
crime,  and  arrests  and  imprisonment  for  alleged  offenses,  as 
affecting  his  credibility  —  to  what  extent  such  inquiries  may 
go  wo  do  not  decide;  the  question  presents  a  different  phase, 
Avhen  such  inquiries  are  made  of  a  defendant,  though  availing 
himself  of  the  privilege  of  the  statute,  and  at  his  own  request 
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becoming  a  witness.  When  there  is  only  the  rehition  of  a  wit- 
ness, tlio  (li'l'oiuhint  may  not  be  allVcted,  other  than  as  the 
credibility  of  one  of  liis  witnesses  may  be  impaired;  but,  wlion 
the  accused  is  liinisclf  tlio  witness,  not  only  may  his  credibil- 
ity as  ii  witness  be  affected,  but  his  conviction  maybe  ob- 
tained on  his  real  or  supposed  commission  of  other  and  distinct 
offenses,  when  the  evid(Mieo  otherwise  is  in  itself  insullicient. 
To  avoid  such  injustice,  and  to  secure  to  the  defendant  a  fair 
and  impartial  trial  in  the  sense  f,ni;irantied  by  the  law,  the 
waiver  of  the  constitutional  immunity  from  compulsory  self- 
examination  shouhl  not  bo  extended  beyond  facts  which  nuiy 
betestilled  to  by  other  witnesses,  or  which  may  be  relevant  to 
tlie  issue,  or  may  tend  to  elucidate  it.  Within  these  limits,  the 
fullest  cross-examination  should  be  allowed;  but  its  range  into 
imiuiries  respecting  past  transactions,  and  olVenses  separate  and 
distinct,  is  prohibited  by  the  constitutiomd  inhibition. 

In  P(o/)/e  V.  Jii-oicn,  72  N.  V.,  571,  Church,  C.  J.,  says:  "  I 
am  of  opinion  that  the  cross-examination  of  persons  who  are 
ffitnessos  in  their  own  behalf,  when  on  trial  for  criminal  of- 
fenses, siiould,  in  general,  be  limited  to  matters  pertinent  to 
the  issue,  or  such  as  may  be  |)roved  by  other  witnesses.  1  be- 
hove such  a  rule  necessary  to  prevent  a  conviction  for  one  of- 
fense by  proof  that  the  accused  may  have  been  guilty  of  others. 
Such  a  result  can  only  bo  avoided,  practically,  by  the  observ- 
ance of  this  rule."'  The  case  was  distinguished  from  B/'a/idati. 
V.  People,  sapnt,  in  that  the  j)riviloge  was  claimed,  and  was 
not  in  the  liraudon  case.  It  was  further  held,  the  rule  that 
the  privilege  must  bo  claimed  by  the  witness,  and  that  the  ob- 
jection cannot  be  made  by  a  l)arty,  does  not  apply ;  that  the 
defendant,  by  taking  the  stand  as  a  witness,  is  not  deprived  of 
his  rights  as  a  [)arty,  and  his  counsel  may  speak  for  him.  In 
our  opinion,  a  general  objection,  taken  by  counsel,  through 
whom  a  defendant  has  a  right  to  be  heard,  no specilied  ground 
of  objection  being  stated,  and  without  claiming  the  privilege 
in  terms,  is  sufficient.  A  mere  objection  excludes  an  implied 
waiver  of  the  constitutional  protection.  The  statute  was  not 
designed  to  expose  the  past  life  of  a  defendant,  his  real  or 
suspected  crimes  and  immoralities,  to  inquisitorial  inquiries. 
Otherwise,  in  the  words  of  Judge  Cooley,  "  the  statute  must 
have  set  aside  and  overruled  the  constitutional  maxim,  which 
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protects  an  accused  party  against  being  compelled  to  testify 
against  himself,  and  the  statutory  privilege  becomes  a  snare 
and  a  danger."  And  as  Campbell,  J.,  says,  in  People  v, 
T/iomas,  9  Mich.,  314,  "  But,  perhaps,  the  worst  evil  would  be 
the  degradation  of  our  criminal  jurisprudence,  by  converlinof  it 
into  an  inquisitory  system,  from  which  we  have  been  thus  jfar 
happily  delivered." 

The  question  propounded  on  cross-examination  to  the  de- 
fendant, while  being  examined  as  a  witness,  is,  "  Did  you  not 
belong  to  the  Jesse  James  gang?"  It  may  be  said  to  bo  mat- 
tor  of  history,  that  such  gang  was  composed  of  desperadoes 
and  outlaws,  with  a  career  atrocious  with  robberies  and  mur- 
ders. Suspicion  of  association  therewith  is  condemnation  in 
public  estimation,  degrades,  criminates  and  excludes  public 
sympathy.  The  question  related  to  a  matter  not  pertinent  to 
the  issue,  nor  involved,  directly  or  indirectly,  in  the  olfonse  foi' 
wliich  the  defendant  was  on  trial,  was  only  calculated  to  un- 
duly prejudice  him  in  the  mind  of  the  jury,  and  on  objection 
should  hive  be^n  excluded. 

AVe  discover  no  error  in  the  other  rulings  of  the  court. 

Reversed  and  remanded. 


Note. —  Upon  the  trial  of  an  indictment  for  assault  and  battery  with  in- 
tent to  murder,  it  having  been  proved  that  the  prosecuting  witness  first  at- 
tacked the  defendant,  evidence  of  previous  throats  made  by  such  witness  is 
admissible  to  illustrate  the  character  of  the  attack,  althouijh  tliey  were 
never  communicated  to  the  accused.  Leverich  ?'.  The  State,  105  Iiid.,  277. 
As  to  threats  generally,  see  Winslow  v.  The  State,  5  Am.  Cr.  R.,  43,  and 
Wiggins  v.  People,  etc.,  4  id.,  494. 


PeOPLK    v.    KlERNAN. 


(101  N.  Y.,  618.) 

Murder  :  Practice  —  Jury  —  Challenge  to  the  array  —  Evidence  —Premedi- 
tation —  Intent 

1.  Jury  — CiiALLKNOE  to  the  aukav.— A  challenge  to  the  array,  on  the 
ground  that  the  names  of  additional  jurors  were  not  jjropt'rly  drawn, 
will  not  be  sustained  if  the  jurors  were  drawn  "in  open  court,"  and 
"  from  the  box  directed  by  the  court,"  even  though  no  dircc^lions  were 
given  by  the  court,  except  by  the  formal  order  entered,  whoro  that 
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specifiod  the  box  as  the  one  "  containing  the  names  of  the  trial  jurors 
for  said  court."  Tii?  fact  that  the  other  two  boxes  were  not  in  court 
is  a  mere  formvil  irregularity. 
2.  Premeditation  —  Evidence.—  Wliere  the  prisoner  the  night  before 
fired  one  barrel  of  his  revolver  in  his  saloon,  leaving  three  barrels 
loaded,  and  just  before  committing  the  crime  said :  "  You  or  me  going 
to  die,"  it  is  suflicient  to  justify  the  jury  in  finding  that  the  murder 
was  deliberate  and  premeditated ;  and  whether  the  previous  firing  was 
intended  to  empty  the  revolver  or  to  test  it  is  a  question  of  fact  for 
the  jury.' 

Benj.  W.  Downing,  for  appellant. 
Jno.  Fleming,  for  respondent. 

Finch,  J.  The  prisoner's  challenge  to  the  array  was  made 
in  writing;  issue  taken  by  tbe  district  attorney  upon  its  alleged 
facts;  that  issue  tried  by  the  court;  and  the  challenge  over- 
ruled. It  averred,  as  the  error  in  drawing  the  panel  of  ad- 
ditional jurors  ordered  by  the  court,  *'  that  the  names  of  such 
jurors  were  not  drawn  from  the  box  or  boxes  by  the  court 
directed,  publicly,  in  open  court,  in  the  presence  of  the  court, 
us  by  law  provided."  The  broadest  possible  construction  of 
this  language  would  result  in  an  averment  of  but  two  facts; 
one,  that  the  names  of  additional  jurors  were  not  drawn  from 
tlie  box  directed  by  the  court;  and  the  other,  that  they  were 
not  drawn  in  open  court.  The  mode  of  il  'awing  is  prescribed 
in  detail  by  the  Code  of  C^ivil  Procedure  (sec.  1035  et  seq.). 
There  are  three  boxes  provided  for  the  ballots,  on  which  are 
the  names  of  the  jurors  selected  to  serve  for  three  years.  Box 
No.  1,  at  the  beginning  of  the  three-years  term,  contains  the 
names  of  all  the  jurors  liable  to  be  drawn;  box  No.  2,  as  terms 
are  held,  contains  the  names  of  jurors  who  have  been  drawn 
and  served ;  and  box  No.  3  contains  duplicate  ballots  of  the 
trial  jurors  selected  who  reside  in  the  city  or  town  where  a 
trial  term  is  appointed  to  be  held, —  so  that  box  No.  1  is  the 
ordinary  source  of  supply,  and  box  No.  3  is  provided  for  an 
emergency,  when  there  is  no  time  to  call  jurors  from  a  dis- 
tance. As  the  terms  proceed  the  names  of  jurors  who  have 
served  are  placed  in  box  No.  i.',  so  that  the  contents  of  boxes 
1  and  2  are  continually  changing.  If  during  the  three  years 
the  ballots  in  box  No.  1  become  exhausted,  the  drawing  goes 


'  See  note. 
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on  from  box  No.  2  until  the  new  lists  are  transmitted.    Sec 
1051.     AVhen  additional  jurors  are  found  necessary  at  a  term 
of  the  court,  an  order  is  made  "  requiring  the  clei'k  of  tin 
county  to  draw  and  the  sheriff  to  notify  any  number 
jurors  specified,  in  the  order  which  the  court  deems  necessarv." 
Sec.  1058.     In   the   present   case   that  order   was  made  and 
entere<l,  containing  all  the  ])rescribetl  requisites.     ]]y  the  next 
section  (sec.   lOai))  the   mode  of  obeyiuG-  the  onler  is  fixed. 
"The  cleric  must  thereupon  forthwith  bring  into  court  all  the 
boxes  wherein  ballots  containing  the  names  of  trial  jurors  are 
deposited,  as  prescribed  in  this  article;  and  must,  in  the  pres- 
ence of  the  court,  publicly  draw  from  such  box  or  lioxcs  as  the 
court  directs  the  number  of  trial  jurors  specilied  in  the  order." 
It  is  now  said  that  all  the  boxes  were  not  bi-ought  into  court. 
No   such   omission  was  alleged  in   the   prisoner's  (dialleiige. 
That  specified  no  irregularity  from  the  absence  of  retjuisito 
boxes,  and  no  evidence  upon  the  subject  was  needed  or  pro- 
duced.    There  was  no  such  issue,  and  no  proof  to  miiiiitiiin  it. 
If  the  statements  of  the  clerk  that  ''  only  one  box  was  l)roug'i;t 
into  court,"  and  that  "there  is  onlv  the  one   box  to  brinii  in 
and  draw  fi-om,"  establish  that  the  other  two  were  not  already 
in  court,  and  were  not  brought  in,  the  irregularity  would  be 
purely  formal,  and  work  no  possible  harm  to  the  ])rison(M'.  if 
the  court  selected  the  l>ox.     TIk^  clerk  testiliiMl  that  'ho  one 
hundred  and  fifty  additional  jurors  required  by  the  order  wei'e 
drawn  by  him  "in  open  court,"  and  "from  the  box  directed 
by  the  court."      The  irregularities  alleged  in  tlu?  tdi.dleiige 
were  thus  directly  dis|)roved,  and  justified  the  cuui-t  in  over- 
ruling it.     It  is  contended,  however,  that  the  coiu't  did  not 
direct  from  which  box  the  names  should  be  drawn.     Tliocleik 
swears  that  such  direction  was  given,  and  he  obeyeil  it.    It' 
none  Avas  given,  except  by  the  formal  order  entered,  that  was 
sufficient.     It  identified  the  box  to  be  brought  in  and  drawn 
from  as  the  one  "containing  the  names  of  trial  jiu'ois  for  said 
court."     This  language  must  be  construed  to  mean  the  box  of 
ordinary  supply,  and  containing  the  names  of  all  tlu;  trial 
jurors  liable  ju'imarily  to  serve  at  that  term  of  the  court,  and 
that  could  only  have  been  box  No.  ;.     It  could,  perhaps,  be 
said  that  the  order  might  have  referred  to  either  of  the  others, 
and   so  was  ambiguous.     Jiut,  conceding  so  mucli,  the  court 
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must  have  understood  its  own  order,  and  the  drawing,  having 
uccurrod  in  its  presence,  and  with  its  assent,  must  have  been 
from  the  box  intended  and  directed.  We  do  not  think  that 
anv  irregularity  was  established. 

[T\\Q  HMuainder  of  the  opinion  is  taken  up  with  a  discussion 
.f  the  facts,  the  court  holding  that  the  testimon}-  justified  the 

iwiiviction.) 

NoTi;.—  Conduct  and  feeling  of  priaoncr  towards  his  victim.—  In  cases  of 
lioinicidi'  it  is  always  foiiiiit'tont  to  show  the  coiuluet  ami  tVolings  of  the 
prisoner  towards  his  victim,  and  proof  that  ho  had  made  previous  threats 
and  iitteuipts  to  kill  his  victim  have  always  been  received  in  evidence. 
People  r.  Jones,  100  N.  Y.,  COT 

Premettdatiun  —  Deliberation  — Pitssiomdc  iinpulse. —  A  man  may  delib- 
erate, may  jn-eineditate,  and  intend  to  kill,  after  jn-cnu'ditation  and  deliber- 
ation, althou<;h  i)romi)ted,  .and  to  u  large  extent  controlled,  by  jtassion  at 
the  time.     Id. 

Former  encounter  —  Cooling  time. —  Where  there  has  been  a  previous 
quiurel  between  the  accused  and  the  deceased,  and  when  tlu?  interval  be- 
tween the  first  and  the  final  and  fatal  encounter  was  of  suflicient  duration 
to  afford  reasonable  time  for  the  p.assions  to  cool,  nialiee  is  established,  and 
the  killing  is  nun-der.     The  State  v.  Gratjor,  8!)  IMo.,  COO. 

Deadly  treaiMU  —  Deliberate  use. —  A  deliberate  use  of  a  deadly  weapon  is 
an  intentional  use,  a  us;  that  is  the  result  of  a  resolution,  purpose  or  design 
formed  in  the  mind  and  retlectod  upon,  and  not  done  in  self-defense.  It  is 
only  necessary  that  it  be  tlie  act  of  the  mind  when  the  mind  has  had  time 
to  act  without  heat  or  passion.  The  State  of  Oregon  v,  Abrams,  11  Or., 
169. 

Intent,  etc. —  Where  an  indictment  read:  "H.  W.  Al)rams  is  accused  by 
tiiegr.ind  .jury,"  etc.,  "of  the  crime  of  murder  committed  as  follows:  The 
said  II.  W.  Abrams,  on  the  li)th  day  of  January,  A.  D.,  1883,  in  the  county 
of  Lane  and  state  of  Oregon,  then  and  there  being,  purposely  and  of  delib-  • 
erateand  premeditated  malice,  killed  J.  G.  Brownlee  bj'then  and  there  un- 
lawfully and  feloniously  shooting  him,  the  said  J.  G.  Brownlee,  with  a 
revolving  pistol,"  etc.,  held,  that  the  words  "  unliiwfuUy  and  feloniously" 
qualify  the  shooting  alone,  and  do  not  relate  to  the  particular  intent  with 
which  the  killing  was  done.     Id. 

Same—  PrcHumiition. —  When  the  intent  is  the  gist  of  the  crime,  the  pre- 
sumption that  every  sane  man  contemplates,  and  intends  the  necessary, 
natural  and  probable  conseciuencea  of  his  own  acts,  though  a  very  important 
circuiustaiR'e  in  making  the  proof  necc^ssary,  upon  this  point,  is  not  conclu- 
sive, nor  alone  suflicient,  to  convict,  and  should  be  supplemented  by  other 
testimony  to  avoid  a  reasonable  doubt.     Peo2)le  v.  Sweeney,  55  Mich.,  586. 
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State  v.  Eueams. 


(34  Minn.,  18.) 
Murder  :  Self-defense  —  Evidence  —  Instruction  —  Error — Province  of  jury, 

1.  Self-defense. —  Homicide  is  not  justifiable  as  an  act  of  self-defense 

from  an  assault  threatening  bodily  harm,  if  it  is  apparent  to  the  person 
assailed  that  the  threatened  injury  may  otherwise  be  avoided  as  by 
retreating.' 

2.  Evidence  —  Instruction. —  Evidence  upon  the  trial  of  an  indictment 

for  murder  considered  as  showing  that  the  killing,  as  an  act  of  self- 
dofense,  was  obviously  unnecessary.  Evidence  deemed  legally  insuffi- 
cient to  show  a  justification.  A  charge  to  the  jury  to  that  effect  held 
not  error, 
a.  Province  op  jury  — Weight  of  evidence.— It  is  the  duty  of  the 
court  to  declare  the  law  to  the  jurj'  in  criminal  as  well  as  in  civil  cases. 
Whether  the  evidence  has  a  tendency  to  prove  any  fact  in  issue  in  a 
criminal  cause  is  for  the  determination  of  the  court :  not  so  us  to  the 
w^eight  of  evidence. 

Appeal  by  defendant  from  an  order  of  the  District  Court  for 
Clay  County. 

Mosness  cfe  Douglas,  for  appellant. 

W.  J.  Ilahn,  attorney-general,  and  J.  31.  Martin,  for  tbe 
state. 

Dickinson,  J.  The  defend.ant,  having  been  indicted  for 
murder  in  the  first  degree,  was  found  guilty  of  manslaughter 
in  the  second  degree.  The  alleged  error  to  be  considered  upon 
this  appeal  arises  upon  the  instructions  of  the  court  to  the  jury, 
.in  which  the  court  charged,  in  effect,  that  the  case  was  not 
one  of  justifiable  homicide,  and  that  there  was  no  cviilence 
showing  a  justification.  By  a  bill  of  exceptions  a  portion  of 
the  evidence  is  before  us,  which  is  claimed  to  show  that  the 
homicide,  which  is  not  denied,  was  committed  in  sclf-tlef'ense, 
and  was  justifiable.  We  are  therefore  to  consider  whether  the 
evidence  tended  to  sustain  this  defense. 

Tlie  facts  most  favorable  to  the  defendant,  as  presented  by 
this  evidence,  may  be  thus  briefly  stated:  The  defendant  re- 
sided five  miles  from  the  village  of  Glyndon,  where  the  liomi- 
cide  was  committed.  On  this  diiy  he  had  come  to  (Jlyndon 
with  his  team,  another  man,  Sandquist,  accompanying  him.  A 

'  See  note. 


•::«'  .:  r 


STATE  V.  RHEAMa 


539 


net  Court  for 


indicted  for 


few  minutes  before  the  killing  of  deceased  the  defendant  had 
iiad  difficulty  with  one  George  Chase,  a  brother  of  the  deceased, 
and  had  stabbed  him  with  a  knife,  after  which  George  had 
threatened  to  kill  the  defendant.  The  parties,  however,  then 
separated,  and  the  defendant  and  Sandquist  went  to  their  team, 
being  then  ready  to  return  home.  The  defendant  testifies  that 
he  was  afraid  of  being  overtaken  on  the  road  and  killed,  and 
therefore,  leaving  his  team,  he  went  back  through  the  street, 
where  he  again  encountered  George  Chase,  whom  he  passed, 
and  going  to  a  store  procured  a  revolver,  which  he  caused  to 
he  loaded.  Putting  this  in  his  pocket,  he  went  from  the  store 
into  the  street.  At  this  time  the  deceased,  Frank  Chase,  ap- 
proached him,  angrily  saying,  "You  .  .  .,  what  did  you 
stab  my  brother  lor?"  After  some  warning  from  the  defend- 
ant to  let  him  alone,  the  deceased  said,  "  Damn  you,  I  can 
thrash  you,  and  I  will  thrash  you."  George  Chase  was  near 
by,  and  urged  on  the  deceased.  The  defendant  then  drew  the 
nsvolver  and  fired  it  into  the  air,  further  warning  the  deceased 
to  kecj)  away  from  him.  The  deceased  sprang  forward  as 
though  to  seize  the  defendant.  The  defendant  ran  away,  and 
as  he  ran,  pursued  l)y  tlie  deceased,  he  immediately  commenced 
shooting  at  the  latter,  turning  to  aim  and  fire,  and  then  con- 
tinuing his  flight.  This  was  continued  until  the  deceased  fell, 
mortally  wounded.  The  parties  were  then  from  five  to  ten 
I'eet  apart.  The  defendant  tlius  fired  three  or  more  times  at 
the  deceased.  As  they  ran  in  this  manner  the  deceased  gained 
somewliat  upon  the  defendant. 

The  defendant  was  a  man  thirty-two  years  of  age,  weighing 
only  one  hundred  and  twenty  pounds,  but,  so  far  as  appears, 
possessed  of  ordinary  physical  vigor.  The  deceased  was  a 
strong  man,  taller  and  larger  framed  than  the  defendant, 
weighing  about  two  hundred  pounds.  He  was  not  armed  in 
any  manner,  so  far  as  appeared.  In  reviewing  the  action  of 
the  court  declaring  to  the  jury  that  the  evidence  did  not  show 
a  justification,  wo  must  assume  that  the  defendant  was,  in  fact, 
acting  upon  the  defensive,  and  that  he  did  not  himself  provoke 
the  attack  of  Cimse,  or  seek  an  occasion  for  killing  him.  We 
will  also  assume,  tilthoujih  w^e  are  not  clearlv  satisfied  that  the 
evidence  sustains  the  assumption,  that  the  defendant  believerl 
that  ho  was  threatened  with  great  bodily  harm  from  his  assail- 
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ant,  and  not  a  simple  batter}"^;  and  that  the  circumstancos  wore 
such  as  to  justify  a  man  of  ordinary  fortitude  in  so  bcliovitiff. 
But  more  than  this  is  necessary  to  sustain  the  defense  ol'  justi- 
fication. In  State  v.  Sorenson,  32  Minn.,  118,  it  was  declared 
that  the  right  to  kill  an  assailant  in  self-defense  can  only  bo 
resorted  to  in  extremity,  and  when  no  other  practicable  means 
to  avoid  the  thi'catened  harm  are  apparent  to  the  person  as- 
sailed; and  the  duty  was  recognized,  in  a  case  such  as  we  have 
assumed  this  to  be,  to  escape  by  retreat,  unless  that  is  pre- 
vented by  some  impediment,  or  by  the  fierceness  of  the  assault 
rather  than  to  take  the  life  of  the  aggressor. 

In  view  of  this  duty  on  the  part  of  the  defendant,  the  evi- 
dence falls  short  of  showing  a  justification.     The  assault  was 
in  the  day-time,  in  the  village  street.     The  deceased  was  un- 
armed, while  the  defendant  had  a  loaded   revolver.     When 
the  defendant  commenced  firing  at  the  deceased  the  jiarties 
"were  so  far  apart  that  the  opportunity  for  retreat  was  perfectly 
apparent,  and  it  was  equally  api)arent  that  if  the  defendant 
should  avail  himself  of  that  opportunity  the  danger  of  pci'sonal 
injury  was  not  immwliate.     lie  was  not  surprised  by  an  assault 
so  suddenly  made  that  he  had  no  time  to  consider  as  to  the 
means  of  escape,     lie  was  expecting  such  an  assault,  and  had 
prepared  himself  to  meet  it.    lie  knew  tliat  the  way  of  retreat 
through  the  public  street  was  open.     His  weapon  was  in  his 
hand,  anti  had  been  once  discharged  before  the  deceased  at- 
tempted to  touch  him.     Possessed  of  the  advantage  of  being 
thus  armed,  notwithstanding  the  greater  physical  jjower  of  the 
deceased,  and  with  the  obvious  opportunity  for  avoiding  the 
threatened  injury,  the  law  forbade  that  he  should  attempt  the 
life  of  his  assailant,  for  the  necessity  was  not  then  appariMit. 
It  is  true  that  he  ran  away  from  Chase  as  the  lattci-  cumeul'ter 
him,  but  the  circumstances  attending  the  llight  deprive  it  of 
the  character  of  a  real  attempt  by  that  means  t<t  avoid  {\w 
necessity  for  taking  the  life  of  the  aggressor.     So  far  as  the 
<luestion  under  consideration  is  concerned,  lie  miglit  iis  well 
have  stood  in  his  tracks  without  retreating,  and  have  killed 
Chase  as  he  approached  him.     His  (hity  was  to  llee,  and  thus 
avoid  the  necessity  for  killing  his  adversary.     His  ad  was  to 
flee,  and  at  the  name  time,  and  before  the   necessity  became 
apparent,  to  kill  his  adversary.     He  commenced  shooting  iiu 
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mediatel}''  upon  the  comn.'.-ncement  of  the  assault,  and  con- 
tinued shooting,  unnecessarily  retarding  his  own  flight  bv 
turning  to  aim  and  fire,  until  his  pursuer  fell.  It  seeuis  at 
least  probable  that  if  the  defendant  had  not  thus  retarded  his 
flight  he  would  have  completely  escaped  from  Chase,  for  his 
own  testimony  is:  "I  can  hardly  tell  whether  one  or  the  other 
gained,  but  I  think  we  kept  pretty  even,  or  once  in  a  while  he 

ined." 

Taking  the  evidence  relied  upon  by  the  defendant  to  be  true, 
we  think  that  it  was  legally  insuflicient  to  show  a  justification. 
This  being  so,  it  was  the  province  of  the  court  to  so  instruct 
tiie  jury.  Such  an  instruction  was  a  declaration  of  the  laio, 
and  not  an  invasion  of  the  province  of  the  jury,  to  determine 
the  facts.  In  iState  v.  Taunt,  IG  Minn.,  09  (Gil.,  10!)),  it  was 
said  (page  104):  "Where  there  is  testimony  which  has  any 
Icf^al  ell'ect,  it  would  be  error  in  the  court  to  determine  the 
weight  of  it,  or  the  fact  which  it  did  or  did  not  ascertain.  But 
wlicther  evidence  tends  to  prove  anytliing  pertinent  to  the  is- 
sue is  a  question  for  the  court."  See,  also,  1  Greenl.  Ev.  (14th 
ed.\  §  41);  (JIuindlcv  v.  Von  7tV>(?^/e/',  24  How.,  :i21;  Gnrmtt  v. 
Kirkniaii,  33  Miss.,  389.  It  is  the  duty  of  the  court  to  declare 
the  law  in  criminal  cases  as  well  as  in  civil,  and  the  jury 
has  no  right  in  either  class  of  cases  to  ju'esent  a  verdict 
without  regard  to  the  law  so  declared,  and  by  which  their 
judgment  should  be  controlled,  (icn.  St.  1878,  ch.  114,  §  11; 
Cum.  V.  Ant/n'/i,  5  Gray,  185;  Com.  v.  Rod;  10  Gray,  4;  Pierce 
V.  ^(u(e,  13  K  II.,  53G;  Lord  v.  Statr,  10  N.  II.,  325;  Duffy 
V.  People,  2»;  N.  Y.,  588;  U.  S.  v.  llittisf,,  j  Sum.,  240;  1 
Greoiil.  Ev.,  $^  49,  notes,  and  cases  cited. 

The  order  rel'using  a  new  trial  is  allii'med,  and  the  cause  re- 
manded to  the  district  court. 

Bi;ina,  J.  Upon  all  the  relevant  testimony  iv])orte(l  in  the 
hill  of  exceptions  in  this  case  (and  it  seems  t(.>  me  that  there  is 
soinoof  importance  which  is  notstatedor  recited  in  the  majority 
opinion^,  1  think  the  question  of  justiliable  homicide  should 
have  been  submitted  to  the  jury,  and  that  the  refusal  to  so  sub- 
mit was  K>\\\\\\ 

Note.—  Soo  Panton  v.  The  I\;ople,  5  Ara.  Or.  K.,  4:25,  and  note,  where  the 
doctrine  of  self-defense  h  fvjUy  discussed. 
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People  v.  Lennox. 

(67CaJ.,  118.) 

Murder  :  Withdratoal  of  plea  of  guilty  after  judgment  —  Error  —  Waivtr 

of  trial  Ity  jury. 

1.  Plea  of  guilty  — Withdrawal  after  judoment.— Wlioro  adifend- 

ant  accused  of  murder  withdraws  his  plea  of  not  guilty  voluntarily, 
and  pleads  guilty,  and  thereupon  the  degree  of  the  crime  is  fixed  by 
the  court  as  murder  in  the  first  degree,  and  he  is  scntencod  tt)  bo  hung, 
it  is  too  late  for  him  then,  though  before  the  judgment  is  entered  by 
the  clerk  in  the  record,  to  withdraw  his  plea  of  guilty,  and  to  plead  not 
guilty,  on  the  ground  that  he  was  misled  in  withdrawing  his  plea  of  not 
guilty  and  pleading  guilty,  in  that  he  had  done  so  on  the  hulicf  expressed 
by  his  attorney  and  others,  that  if  he  pleaded  not  guilty,  and  was 
tried  by  a  jury,  the  jury  would  find  him  guilty,  and  adix  the  death 
penalty,  while,  if  he  pleaded  guilty,  the  court  might,  in  the  exereise  of 
its  judgment,  fix  the  punishment  at  imprisonment  for  life.  The  re- 
fusal of  the  court  to  allow  such  course  is  not  error. 

2.  Waiver  of  trial  by  jury  by  plea  of  guilty.—  By  a  plea  of  guilty 

on  a  trial  for  murder  the  defendant  waives  his  right  of  trial  by  jury. 

Appeal  from  the  Superior  Court  of  the  County  of  Los  An- 
geles, 

John  F.  Godfrey.,  for  appellant. 

Attorney- General  MarshaU,  for  respondent. 

Myrick,  J.  Tlie  defendant  was  accused  by  infonn.ation  of 
the  crime  of  murder.  lie  was  arraigned  and  pleaded  not 
guilt}',  and  the  cause  was  set  for  trial.  On  the  day  set,  Sep- 
tember 4,  18S4,  the  defendant  by  his  counsel  moved  the  court 
for  leave  to  withdraw  his  plea  of  not  guilty,  and  olfercd  to 
plead  nolo  contendere.  The  motion  was  objected  to  by  the 
district  attorney,  and  was  denied  by  the  court.  The  dofondant 
then  asked  leave  to  withdraw  his  plea  of  not  guilty,  which 
motion  was  granted.  The  defendant  tlien  pleaded  guilty. 
Thereupon  the  court  proceeded  to  hear  evidence  for  the  pur- 
pose of  fixing  the  degree  of  the  crime.  Witnesses  wore  exam- 
ined, as  well  those  offered  by  the  defendant  as  for  tho 
prosecution, —  some  thirty  in  all.  After  hearing  the  evidence 
the  court  fixed  the  degree  of  the  crime  to  be  murder  in  the  first 
degree,  and  set  September  11,  1884,  as  the  day  on  which  the 
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punishment  should  be  determined.    On  that  da}',  the  court, 
referring  to  section  190,  Penal  Code,  and  to  the  testimony 
which  had  been  taken,  declared  to  the  defendant  that  the  dis- 
cretion to  be  exercised  by  tlie  court,  as  to  whether  the  punish- 
ment should  bo  death  or  imprisonment  for  life,  was  the  same 
as  that  to  bo  exercised  by  a  jury  detorminin'j  the  same  ques- 
tion, and  that  "from  the  evidence  in  this  case  lean  find  no 
circumstances  of  mitigation,  but  many  of  aggravation ;  the  fact 
that  your  passions  were  inflamed  with  strong  drink  can  furnish 
no  extenuation.     I  must  therefore  adjudge'that  you  betaken 
hence  by  the  sheriff  of  this  county  to  its  county  jail,  where  you 
will  be  by  him  retained  until,  at  a  time  and  place  to  be  here- 
after determined  by  the  court,  you  will  bo  hanged  by  the  neck 
until  you  are  dead."    Thereupon,  and  before  the  clerk  had  en- 
tered tiie  judgment  in  the  record,  the  defendant's  attorney 
moved  the  court  to  permit  the  defendant  to  withdraw  the  plea 
of  guilty,  and  to  plead  not  guilty,  on  the  ground  tliat  the  de- 
fendant had  been  misled  in  withdrawing  his  plea  of  not  guilty 
and  pleading  guilty.     The  reasons  given  in  the  iv(")rd  why  the 
defendant  deemed  himself  misled  in  pleading  guilty  were  be- 
cause his  father,  a  deputy-sheriff,  and  his  attorney  expressed  to 
him  the  belief  that  if  he  pleaded  not  guilty  and  was  tried  by  a 
jury,  the  jury  would  find  him  guilty  and  affix  the  death  pen- 
alty; whereas,  if  he  pleaded  guilty,  they  believed  the  court 
might,  in  the  exercise  of  its  judgment,  fix  tiie  i)unishment  at 
imprisonment  for  life. 

We  see  no  error.  The  defendant,  with  his  own  knowledge 
of  what  he  had  done,  with  the  concurrence  of  his  attorney  and 
such  others  as  he  sought  advice  of,  pleaded  guilty  to  the 
charge.  The  court,  in  compliance  with  section  1102  of  the 
Penal  Code,  determined  the  degree,  and,  after  hearing  evi- 
dence, determined,  in  compliance  witli  section  190  of  the  Penal 
Code,  the  punishment.  All  the  proceedmgs  seem  to  have  been 
according  to  law.  Not  until  after  the  court  had  performed  its 
duty  of  fixing  the  punishment  did  the  defendant  express  any 
desire  to  reconsider  his  plea  of  guilty.  The  point  that  the  de- 
fendant could  not,  by  pleading  guilty,  waive  a  trial  by  jury,  is 
answered  advereely  to.  him  by  the  decision  in  People  v.  Noll, 
20  Cal.,  161. 

The  judgment  and  the  orders  appealed  from  are  afltirmeti. 
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and  the  cause  is  remanded  to  the  superior  court  of  Los  Angeles 
county,  with  directions  to  proceed  according  to  hiwiucimyinir 
the  sentence  into  execution. 

SuARPSTEiN,  J.,  and  Thokntox,  J.,  concurred. 
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Crrv  OF  Fauibault  v.  "Wilsox. 

(34  Minn.,  254.) 

Ordinance:  Entitling  a  ease  —  Complaint  —  Police  power  of  the  state  — 
]Uunici2)al  corporationa — Dogs  running  at  large  —  I'uhlication  of 
ordinances, 

1.  Justice  entitung  case  in  name  of  city.—  That  a  justice  of  a  city,  in 

the  entries  on  his  record,  and  in  tlie  papers  substMiueiit  to  tlic  warrant, 
entitles  a  criminal  proceeding  in  the  name  of  the  citj-  instead  of  in 
tlie  name  of  tlie  state,  they  fully  disclosing  the  character  of  tlie  pro- 
ceeding, is  a  mere  irregularity'  which  will  be  disregarded. 

2.  Complaint  for  violating  city  ordinance.— A  complaint  for  violation 

of  a  city  ordinance  need  not  set  forth  the  ordinance,  but  may  refer  to 
the  number  and  section  and  subject  of  the  ordinance,  and  state  tiie 
acts  alleged  to  have  been  in  violation  of  it. 

3.  Police  ihjwer  of  state  —  Reoulatino  keepixo  of  dogs.— To  regulate 

the  keeping  of  dogs,  and  enforce  the  regulations  by  forfeitures,  lines 
and  penalties,  is  within  the  police  imwer  of  the  state. 

4.  Reasonable  regulations. —  An  ordinance  of  a  city  for  that  purpose 

construed,  and  held  not  to  be  unreasonable. 

5.  Dogs  RUNNiN(i  at  large  —  Punishment.—  The  charter  of  the  city  em- 

powered the  council  to  punish  the  violation  of  any  ordinance  by  line 
and  imprisonment.  The  specification  of  the  jjowers  of  the  council  in 
resiiect  to  various  sul)ject-matters  includes  the  jwwer  "  to  regulate  or 
prevent  the  running  at  large  of  dogs,  to  require  license  for  keeping 
the  same,  and  imjiose  a  fee  for  such  license,  and  a  tax  upon  dogs,  and 
authorize  the  destruction  of  the  same  in  a  summary  manner  when  not 
licensed,  or  when  at  large  contrary  to  the  ordinance."  Held,  that  giv- 
ing the  power  to  authorize  the  destruction  of  dogs  does  not  take  away 
the  i»o\ver  to  punish  violations  of  the  ordinance  by  line  or  imprison- 
ment. 

6.  Publication  of  ordinances. —  The  charter  provided  for  publication  of 

ordinances,  and  that  "the  publication  thereof  shall  be  proved  by  the 
affidavit  of  the  foreman  or  publisher  of  such  newspaper,  which  at  all 
times  and  in  all  courts  shall  be  deemed  and  taken  as  suflicient  evi- 
dence of  such  publication."  Held,  that  the  statement  in  the  affidavit 
that  the  person  making  it  was  the  foreman  or  publisher  of  the  news- 
paper is  sufficient  evidence  of  that  fact. 
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Appoiil  by  dofendaut  from  a  judgnioat  of  the  District  Court 
for  Rice  County. 

Baxter,  Townley  u5  Gale,  for  appellant. 
A.  D.  Keyes,  for  respondent. 

GiMiM,AN,  C.  J.  The  charter  of  the  city  of  Faribault  (Sp. 
Laws  KST2,  ch.  11,  subch.  3,  sec.  3,  subd.  D,  p.  lOS,  as  amended 
by  Sp.  Laws  1878,  ch.  27,  sec.  3.  p.  243)  authorizes  the  council 
"to  regulate  or  prevent  the  running-  at  lar<i;e  of  dogs,  to  re- 
quire license  for  keeping  the  same,  aiul  in)pose  a  fee  for  such 
license,  and  a  tax  upon  dogs,  and  auihorizes  the  destruction  of 
the  same  in  a  summar}'  uumner  when  not  licensed,  or  when  at 
large  contrary  to  the  ordinance."  The  council  passed  an  or- 
dinance containing  these  provisions:  "  Section  1.  That  any 
dog,  bitcii,  or  slut,  or  any  animal  of  the  dog  kind,  owned  by 
or  being  in  the  possession  of  any  resident  or  any  i)erson  in  the 
city  of  Faribault,  shall  be  registered  by  such  person  or  resi- 
dent with  the  city  recorder,  on  the  1st  day  of  July  of  each 
year,  and  shall  at  the  same  time  pay  to  the  city  recorder,  for 
the  use  of  the  city,  a  license  of  .^1  on  each  dog  and  ^3  on  each 
bitch  or  slut  so  owned  or  possessed  by  such  resident  or  person. 
Every  owner  or  possessor  of  any  dog,  bitch  or  slut,  or  any 
atiimal  of  the  dog  kind,  shall  i)rocure  from  the  city  recorder  a 
certificate,  which  shall  state  therein  the  number  and  date  of 
such  license,  the  name  of  such  owner  or  possessor,  and  the 
name  of  such  dog,  bitch  or  slut  so  licensed;"  and  also  pro- 
viding for  a  line  not  exceeding  $10  and  costs  upon  anyone 
violating  those  provisions,  and  imprisonment  not  exceeding 
thirty  days  until  such  line  and  costs  shall  be  paid. 

Defendant  was  prosecuted  and  convicted  before  a  city  justice 
for  violating  this  ordinance,  and  appealed  to  the  district  court, 
and,  being  convicted  in  that  court,  also  appeals  to  this  court. 
Various  (piestions  are  raised  on  the  appeal,  which  we  will  con- 
sider in  the  order  in  which  they  are  presented. 

1.  That  the  prosecution  should  have  been  in  the  name  of  the 
state.  The  com|)laint  to  the  justice  was  in  i)roper  form ;  the 
warrant  ran  in  the  name  of  the  state,  but  in  the  record  of 
the  proceeding,  and  in  the  various  papers  issued  in  it  sJibse- 
quent  to  the  warrant,  the  action  is  entitled  in  the  name  of  the 
Vol.  VI  — 35 


^^> 


IMAGE  EVALUATION 
TEST  TARGET  (MT-S) 


1.0    ^^  in 

1.1         l"^^ 

|||l-25  mi  1.4  |i.6 

II 

< 

6"     

«. 

Photographic 

Sciences 

Corporalion 


'<> 


33  WBT  MAIN  STMIT 

WIISTIR,N.Y.  MSM 

(716)  •72-4503 


'^ 


4% 


\ 


C 


^ 

^ 


ia 


546 


AMERICAN  CRIMINAL  REPORTS. 


city.  Even  if  it  were  a  criminal  prosecution  within  tlie  mean- 
ing of  General  Statutes  1878  (ch.  65,  sec.  142),  this  would  be  a 
mere  irregularity,  not  aftficting  the  jurisdiction,  nor,  us  the 
record  fullj^  discloses  the  character  of  the  proceeding,  so  as  to 
protect  defendant  against  another  prosecution  for  the  same 
offense,  affecting  any  substantial  right,  and  should  bo  disre- 
garded.    State  V.  Gi'iiffmnJler,  26  Minn.,  6. 

2.  That  the  comi)laint  should  have  set  forth  the  ordinance. 
As  the  ordinance  had,  within  the  city  of  Faribault,  the  force 
and  effect  of  law,  of  which  all  persons  were  bound  to  take  no- 
tice, it  was  sufficient,  under  Laws  18S1  (Ex.  Sess.),  chapter  50,  to 
refer  it,  as  the  complaint  does,  by  stating  the  numbor  of  tlie 
ordinance,  and  the  number  and  subject  of  the  section  alleged 
to  have  been  violated;  and  it  was  enough  to  allege  that  the 
offense  was  in  violation  of  the  section,  instead  of  using  the 
words  in  chapter  59, "  contrary  to  the  form,''  as  the  allegations 
are  in  legal  effect  precisely  equivalent. 

3.  That  it  was  not  competent  for  the  legislature  to  authorize 
the  councd  to  pass  any  ordinance  making  the  acts  or  omissions 
charged  an  offense.  The  power  to  regulate  the  keeping  of 
dogs,  and  to  enforce  such  regulations  by  forfeitures,  lines  and 
penalties,  is  one  that  has  been  very  generally  e.xercisod.  It  is 
recognized  as  within  the  police  power.  Cooley  on  Taxation. 
412;  Blair  v.  Forehand,  100  Mass.,  136;  Moretj  v.  Brown,  \1 
K  II.,  373;  Mitchell  v.  Will laiM,  27  Ind.,  62;  Carter  r.  I)<nc, 
16  Wis.,  298;  Teuneyv.  Lens,  id.,  566;  Ex  parte  Coo^hr,  3  Tex. 
App.,  489.  Certainly,  if  the  legislature  may,  within  the  police 
power,  regulate  the  keeping  or  use  of  any  kind  of  property,— 
and  that  it  may  is  unquestioned, —  it  may  prescribe  regulations 
for  the  keeping  and  use  of  dogs,  because  from  their  nature 
they  are  liable  to  become  nuisances. 

4.  That  the  ordinance  is  unreasonable.  The  granunatical 
construction  of  the  ordinance  may  be  open  to  criticism,  but  its 
meaning  is  clear  enough.  The  main  idea  of  it  is  tliat  every 
dog  kept  within  the  city  sliall  be  registered,  a  license  foe  paid. 
and  a  certificate  thereof  issued  to  the  person  registering  and 
paying  the  fee.  And  it  may  make  it  the  duty  of  eacli — the 
owner  and  the  keeper,  where  it  is  kept  by  one  other  than  the 
owner  —  to  see  that  it  is  registered,  the  fee  paid,  and  the  cer- 
tificate taken  out.    Either  of  them  attondmg  to  this,  the  duty 
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is  discharged  as  to  each.  "When  he  has  registered  and  paid  the 
fee,  and  applied  for  the  certificate,  he  has  done  all  that  the 
ordinance,  reasonably  construed,  requires  of  him.  It  is  then 
the  duty  of  the  recorder  to  issue  the  certificate,  in  which  the 
latter  has  no  discretion,  and  for  failure  in  which  the  party  is 
not,  and  was  not  intended  to  be,  responsible.  Thus  construed 
we  see  nothing  unreasonable  in  the  ordinance. 

5.  That  by  the  charter  the  only  remedy  for  violation  of  such 
an  ordinance  is  by  destruction  of  the  dog.  The  chapter  (sec.  3, 
ch.  3)  empowers  the  council  "  to  declare  and  impose  penalties 
and  punishments,  and  to  enforce  the  same  against  any  person 
or  persons  who  may  violate  any  provisions  of  any  ordinance," 
etc.;  and  subd.  32  (same  section),  that  the  fines,  penalties  and 
punishments  imposed  I  y  the  council  for  breach  of  any  ordi- 
nance, by-law  or  regulation  may  extend  to  a  fine  not  exceed- 
ing ^100,  and  imprisonment,  etc.  The  power  to  destroy  the 
dog  must  be  deemed  added  to  the  power  to  fine,  etc.,  and  not 
to  take  it  away. 

6.  That  publication  of  the  ordinance  was  not  properly  proved. 
The  charter  (sec.  4,  ch.  3,  as  amended  by  Special  Laws,  1878, 
ch.  27,  sec.  4),  after  providing  for  publication  of  ordinances,  con- 
tinues :  '•  The  publication  thereof  shall  be  proved  by  the  affidavit 
of  the  foreman  or  jmblishers  of  such  newspaper,  which  at  all 
times  and  in  all  courts  shall  be  deemed  and  taken  as  sufficient 
evidence  of  such  publication."  The  objection  taken  is  that  the 
affidavit  is  not  proof  unless  it  be  shown,  otherwise  than  by  a 
statement  in  it,  that  the  person  making  it  was  the  printer  or 
publisher.  We  think  it  was  intended  that  the  affidavit  alone 
should  be  sufficient  evidence,  and  that  it  should  show  all  that 
is  necessary  to  make  it  evidence,  including  the  fact  tha+  the 
person  making  it  was  the  printer  or  publisher,  and  that  it  is 
the  only  evidence  required  of  all  that  it  contains  which  it  was 
intended  should  be  inserted  in  it. 

Judgment  affirmed. 
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(58  Vt.,  207.) 

Ordinance  :  Municipal  corporations  —  Power  to  restrain  —  • '  Restrain  "  and 
"supjiress"  not  synonymous, 

t.  OuDTNANCES  — General  LAWS —Village  CHARTERS.— Wliore  a  general 
law  gives  the  selectmen  of  a  town  the  power  to  permit  or  proliibit  the 
use  of  billi:ird  tables  in  a  town,  and  a  village  charter,  enacted  Hubse- 
quently,  gave  the  village  within  such  town  the  iwwer  to  ptuss  by-laws 
to  suppress  and  restrain  all  description  of  gaming,  held,  that  the 
word  '•  restrain,"  when  used  as  in  this  charter,  conferred  the  power  to 
license,  and  was  not  synonymous  with  "  suppress;"  and  tiiat  the  pro- 
visions in  the  charter  derogate  from,  and  are  inconsistent  with,  tiie 
general  law,  and  the  legislature  niusl  have  intended  by  the  charter  to 
have  repealed  the  general  law  as  to  the  territory  embraced  in  the  vil- 
lage limits.' 

8.  Leqislative  powkr— Special  prosecutor — State's  attornkys.— The 
legislature  has  the  power  to  provide  for  the  commencement  of  criminal 
prosecutions  by  other  otticers  than  state's  attorneys,  and  to  require 
their  election  by  the  people,  as  in  the  case  of  town  grand  jurors,  or  ap- 
pointment by  the  governor,  as  in  the  a(;t  in  question. 

Petition  for  haheas  f.orjms. 

The  petition  set  forth  that  the  relator  was  imprisoned  in  Ad- 
dison county  jail ;  that  he  was  detained  by  virtue  of  a  m'Mrmm 
issued  by  H.  D.  Maynard,  a  justice  of  the  peace  within  and  for 
said  county;  that  the  only  foundation  for  said  mltt'utvis  was  a 
complaint  against  said  petitioner  preferred  by  one  A.  P.  Tapper, 
special  prosecutor  within  and  for  the  town  of  Middlebury.  upon 
'ihe  Oth  day  of  October,  1885.  to  said  Maynard  as  justice  of  tiie 
•peace;  that  the  complaint  was  in  substance  as  follows:  "That 
William  11.  Snell,  of  Middlebury,  in  the  county  of  Addison, 
'beinj;  the  owner  or  keeper  of  certain  billiard  tables  situate  and 
boinw  in  the  billiard  saloon  formerly  occupied  by  A.  H.  (Jolby, 
in  J.  n.  Dyer's  block,  in  the  village  of  Middlebury,  was,  by  W. 
11.  Allen,  J.  W.  Malliday  and  A.  H.  Mathews,  the  selectmen  of 
the  town  of  Middlebury,  on  the  lOth  day  of  Juno,  1SS5,  at  said 
Middlebury,  forbidden  to  use  said  billiard  tables  in  said  town  of 
Middlebury  for  any  play  or  game.  .  .  .  And  said  public 
prosecutor  .  .  .  complains  and  informs  said  justice  tliat 
the  said  William  II.  Snell  aforesaid,  at  Middlebury  aforesaid, 

'  See  note. 
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upon  each  of  the  following  days  and  dates,  to  wit,  thirty-two 
different  days  between  July  14, 1885,  and  August  20, 1885,  after 
having  been  by  the  said  selectmen  prohibited  to  use  said  bill- 
iard tables,  ...  to  wit,  on  each  of  the  daN's  and  times 
aforesaid,  did  permit  said  billiard  tables  to  be  used,  contrary  to 
tlie  form  of  the  statute  in  such  case  made  and  provided,  and 
against  the  peace  and  dignity  of  the  state. 

Stewart  cfe  Wilds  and  Eldredge  <&  Slade^  for  relator. 
Edward  Dana,  for  defendant. 


^'v 


Taft,  J.  1.  The  law  of  this  state  authorizes  the  selectmen 
of  any  town  to  permit  the  use  of  billiard  tables,  under  regula- 
tions prescribed  by  them  (R.  L.,  sec.  4070);  or  they  may  forbid 
the  use  of  them.  Sec.  40G8.  This  law  being  in  force,  the 
village  of  Middlebury  was  chartered  and  given  the  power  to 
pass  by-laws  to  suppress  and  restrain  all  descriptions  of  gaming, 
whicli  clearly  includes  the  game  of  billiards.  The  word  *'  re- 
strain," when  used  as  it  is  in  the  village  charter,  has  been  held 
to  confer  the  power  to  license.  Stnith  v.  Madison,  7  Ind.,  86; 
Emporia  v.  Vdmer,  12  Kan.,  622;  /State  v.  Clarke,  54  Mo.,  17. 
It  is  not  s3'nonymous  with  "suppress,"  but  contemplates  the 
continued  existence  of  the  business,  placing  it  within  bounds; 
ia  effect,  licensing  it.  The  powers  conferred  upon  the  select- 
men and  the  village  corporation  are  substantially  the  same; 
and  if  the  claim  of  the  prosecutor  is  the  correct  one,  then  each 
has  the  power  to  license  or  suppress  gaming  in  the  village 
limits.  It  can  hardly  be  supposed  that  the  legislature  intended 
such  a  result.  The  provision  in  the  charter  derogates  from 
and  is  inconsistent  with  the  general  law ;  and  the  legislature 
must  have  intended  by  it  to  repeal  the  latter,  as  to  the  terri- 
tory embraced  in  the  village  limits.  The  case  of  I)aio  v.  Metro- 
politan Board  of  Works,  104  E.  C.  L.,  162,  is  similar  to  the  one 
at  bar.  The  question  was,  which  of  two  public  boards  had 
power  to  number  the  houses  in  certain  streets.  The  court  say: 
"Where  two  statutes  give  authority  to  two  public  bodies  to 
exercise  powers  which  cannot  consistently  with  the  object  of 
the  legislature  co-exist,  the  earlier  must  necessarily  be  repealed 
by  the  later  statute.  The  purpose  of  numbering  houses  is  to 
distinguish  them  from  each  other;  and  if  the  two  boards  had 
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each  the  power  to  alter  the  numbers,  that  purpose  would  be 
frustrated." 

In  this  case,  if  the  general  law  was  not  repealed  by  the 
charter,  the  selectmen  could  suppress  and  the  village  license,  or 
the  village  suppress  and  the  selectmen  license,  by  contempo- 
raneous action.  Sucu  a  state  of  affairs  could  never  have  been 
contemplated  by  the  legislature.  The  acts  are  repugnant,  and 
the  former  is  superseded  by  the  latter.  In  Bennington  v.  Smith, 
29  Vt.,  254,  the  selectmen  of  the  petitioning  town  laid  out  a 
highway  in  the  village  of  Bennington,  whose  charter  invested 
the  trustees  of  the  village  with  the  same  power  and  authority 
over  highways  within  the  village  limits  that  the  selectmen  by 
general  law  had  over  the  town.  It  was  held  that  the  power  of 
the  selectmen  over  the  subject  was  not  taken  away  b}'  the  vil- 
lage charter ;  but  it  was  put  upon  the  ground  that  there  was 
no  provision  for  compelling  the  village  by  indictment  to  keep 
its  highways  in  repair,  or  for  maintaining  an  action  against 
it  for  losses  sustained  by  reason  of  defects  therein,  or  for 
laying  highways  continuously,  part  of  which  lay  witliin  tlie 
limits  of  the  village,  and  part  without.  Such  cogent  reasons 
for  a  like  holding  do  not  exist  in  the  present  case;  and  by  the 
general  rules  for  the  construction  of  statutes,  above  referred 
to,  we  must  hold  that  the  authority  of  the  ^lectuien  over  the 
billiard  tables  was  taken  away. 

2.  This  prosecution  was  commenced  by  a  special  prosecutor, 
appointed  under  act  No.  112,  passed  at  the  session  of  1S84; 
and  the  relator  claims  that  the  act  is  in  conflict  with  that  ar- 
ticle of  the  constitution  which  requires  that  "state's  attorneys 
shall  be  elected  by  the  freemen  of  their  respective  counties," 
We  think  the  legislature  have  power  to  provide  for  the  com- 
mencement of  prosecutions  by  other  officers  tlian  state's  at- 
torneys, as  they  have  done  since  the  earh'  days  of  the 
government,  and  require  their  election  by  the  j)eople,  a.s  in  the 
case  of  town  grand  jurors,  or  apjjointment  by  the  governor, 
as  under  the  act  in  question.  Vacancies  in  most,  if  not  all, 
elective  offices  are  now  tilled  b}' appointment ;  in  some  cases 
by  the  governor,  in  other  cases  by  the  judges  or  soloctmen. 
As  to  the  propriety  of  the  act  in  question  we  have  notliing  to 
do.  AVe  simply  decide  that  the  legislature  have  power  to 
provide  for  the  commencement  of  prosecutions  by  informing 
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officers  not  elected  by  the  people.  The  question  of  the  con- 
stitutionality of  the  fourth  section  of  the  act,  giving  p  jwer  to 
the  special  prosecutor  to  control  the  trial  and  disposition  in 
the  hi^  iier  courts  of  the  cases  begun  by  hira,  is  not  before  us. 
The  selectmen  having  no  authority  in  the  matter,  their  ac- 
tion was  unauthorized.  The  relator  was  illegally  imprisoned, 
and  it  is  ordered  that  he  be  discharged. 

Note. — License  to  traffic  in  intoxicating  liquors  —  Power  of  municipal 
corporation  to  grant.— l^hi,  legislature  has  the  power,  under  the  state  con- 
stitution, to  invest  the  subordinate  municipal  governments  with  control  of 
the  traffic  in  intoxicating  liquors.    In  re  Schneider,  11  Oreg.,  288. 

License — "Tavern,"  '* Bar-room,"  etc. —  A  tavern  has  been  judicially 
defined  to  be  "  a  house  licensed  to  seU  liquors  in  small  quantities  to  be  drunk 
OB  tlie  spot ; "  and  there  is  no  essential  difference  between  the  original 
meaning  of  the  word  "  tavern  "  and  the  word  "bar-room  "or  "drinking 
shop,"  as  used  in  the  charter  of  i  or^^tiind.    Id, 

Ordimmce  — "  Quarter  "  construed. —  Tlie  word  "  quarter,"  as  used  in  the 
ordinance  providing  for  licensing  and  regulating  "bar-rooms,"  "drinking 
shops,"  etc.,  means  a  quarter  of  a  year,  and  is  not  indefinite  or  uncer- 
tain.   Id. 

Bond. —  Under  an  authority  to  "reguI.Tte  and  restrain  bar-rooms  and 
drinking  shops  "  is  conferred  power  to  require,  as  a  proper  measure  of  reg- 
ulation and  restraint,  a  bond  to  be  given  by  an  applicant  for  a  license  to 
keep  a  "  bar-room  "  or  "  drinking  shop  "  within  the  city  limits.     Id. 

Validity. —  The  ordinance  of  Portland  to  "regulate  and  restrain  bar- 
rooms and  drinking  shops"  considered,  and  held  to  be  valid.    Id. 
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The  State  v.  Cunningham. 

(66  Iowa,  94.) 

Perjury  :  Tax  return— Indictment, 

Indictment  —  Authority  of  cpficer  to  administer  oath  —  Tax 
RETURN. —  In  an  indictment  for  i^erjury  the  jurisdiction  and  authority 
of  the  officer  to  administer  the  oath  must  be  shown  by  proper  aver- 
ment. But  this  may  be  don€  either  by  an  express  averment  that  the 
officer  had  jurisdiction  and  f.uthority,  or  by  sotting  out  such  facts  as 
make  it  judicially  to  Hupe-".;  that  he  had  sucli  authority  and  jurisdic- 
tion.   Indictment  held  sufficient.' 

Property,  WHEN  assessable. —  An  indictment  charging  a  party  with 
perjury  in  making  a  false  return  of  his  taxable  personal  property  to 

'See  note. 
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an  tuisessor  of  taxt-:  that  does  not  aver  that  the  proiierty  which  he  ig 
charged  with  luaving  concealed  from  the  assessor  was  assessable  in  the 
township  of  his  residence,  nor  that  it  was  assessable  by  the  assessor  of 
that  township,  is  bud. 

Appeal  from  Polk  District  Court. 

The  grand  jury  of  Madison  county  presented  an  indictment 
against  the  defendant,  in  which  he  was  accused  of  the  crime 
of  perjury.  On  defendant's  petition  the  venue  of  the  cause 
was  changed  to  Polk  county.  After  the  change  of  venue  was 
perfected,  he  filed  a  demurrer  to  the  indictment,  which  was 
sustained.    The  state  appeals. 

Jiuhy  (&  Wilken  and  Thomas  S.  Wright,  for  defendant. 
Smith  McPherson,  attorney-general,  and  A.  W.  Wilkinson, 
district  attorney,  for  the  state. 

Reed,  J.  The  indictment  is  as  follows:  "The  grand  jury 
of  the  county  of  Madison,  in  the  state  of  Iowa,  being  legally 
impaneled,  sworn  and  charged  in  the  name  and  by  the  author- 
ity of  the  state  of  Iowa,  accuse  John  Cunningham  of  the 
crime  of  perjury,  committed  as  follows:  The  said  John  Cun- 
ningham, being  then  and  there  a  resident  of  Crawford  town- 
ship, Madison  county,  Iowa,  on  the  24th  day  of  Marcii,  A.  D. 
1881,  in  the  county  of  Madison  aforesaid,  in  a  proceeding  in 
regard  to  a  matter  in  and  respecting  which  an  oath  is  by  law 
required,  to  wit:  In  the  matter  of  the  assessment  for  taxation 
of  the  personal  property  of  him,  the  said  John  Cunningham, 
'  was  then  and  there  legally  and  duly  sworn  by,  and  took  his 
corporeal  oath  before,  one  Wm.  II.  Ivirby,  who  was  then  and 
there  the  legally  elected  and  qualified  assessor  of  Ci'awford 
township,  Madison  county,  Iowa,  and  who  was  then  and  there 
authorized  and  required  by  law  to  assess  for  taxation  the  per- 
sonal property  of  the  said  John  Cunningham  for  the  year 
A.  D.  1881,  and  who  was  then  and  there  as  such  assessor 
legally  authorized  and  empowered  by  law,  and  by  virtue  of 
his  said  office  of  assessor,  to  administer  an  oath  in  the  matter 
and  proceeding  aforesaid  to  the  said  John  Cunningham ;  and 
the  said  John  Cunningham,  being  duly  and  legally  sworn  as 
aforesaid  bv  the  said  Wm.  II.  Kirbv,  then  and  there  assessor 
as  aforesaid,  to  speak  the  truth  touching  the  matter  aforesaid, 
wilfully,  corruptly,  knowingly  and  feloniously  did  then  and 
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there  falsely  swear,  in  substance  and  effect,  as  follows:  That 
istosiiy  that  he,  said  John  Cunningham,  hud  then  and  there 
given  in  to  said  assessor,  Wni.  II.  Kirby,  for  taxation,  a  full, 
true  and  correct  inventory  of  all  the  taxable  property  owned 
by  liiin  and  liable  to  taxation,  and  that  he,  said  John  Cunning- 
ham, owned  no  hogs,  nor  moneys  or  credits,  on  the  1st  day  of 
January,  A.  D.  1881 ;  whereas,  in  truth  and  in  fact,  said  state- 
ment, as  to  his  taxable  personal  property,  thus  made  and 
sworn  to  b}'  said  John  Cunningham,  was  then  and  there  false, 
and  known  by  said  John  Cunningham  to  be  false  when  he 
made  it,  in  this,  to  wit:  That  said  John  Cunningham  then  and 
there  knowingly  and  wilfully  concealed  from  said  assessor, 
and  failed  to  list  for  taxation,  the  following  described  personal 
property,  moneys  and  solvent  ciedits  owned  by  said  John  Cun- 
ninyham  on  the  1st  day  of  January,  A.  D.  1881,  and  liable  to 
taxation,  as  follows:  Three  hundred  head  of  hogs,  over  six 
months  old ;  seventy -five  head  of  neat  cattle ;  $250  due  said  John 
Cunningham  from  M.  M.  Gilleran;  $000  due  from  James 
Egan  to  said  Cunningham ;  $1,000  due  from  William  Shay  to 
said  Cunningham;  $500  due  from  J.  W.  Crosby  to  said  Cun- 
ningham; $100  due  from  D.  T.  Miles  to  said  Cunningham; 
$500  due  from  Patrick  Doud  to  said  Cunningham;  $150  due 
from  Joseph  AV.  Forney  to  said  Cunningham;  $500  due  from 
Patrick  Doud  to  said  Cunningham,  being  a  second  debt;  $1,000 
due  from  Patrick  Gill  to  said  Cunningham;  $408  due  from 
Patrick  Doud  to  said  Cunningham;  $210  due  from  Annie 
Aherne  and  Annie  Laughlin  to  said  John  Cunningham;  $1,500 
due  from  Patrick  Doud  on  two  obligations  to  said  Cunning- 
ham; $520  due  from  J.  and  A.  Ilamahan  to  said  Cunninghara; 
$G00  due  from  W.  J.  Dooley  to  said  Cunningham;  $700  due 
from  Patrick  Gill  to  said  Cunningham;  $1,000  due  from  F.  J. 
Crosby  to  said  Cunningham;  $1,000  due  from  Patrick  Curtis, 
Jr.,  to  said  Cunningham;  $000  due  from  Thomas  Dee  to  said 
Cunningham;  $1,000 due  from  Thomas  Connors  to  said  Cun- 
ningham; $5,000  due  from  Jonah  Shreeves  to  said  Cunning- 
ham; $1,200  due  from  James  Egan  to  said  Cunningham; 
|1,700  due  from  Thomas  Curtis  to  said  Cunningham;  $170  due 
from  Joseph  W.  Forney  tosaidCunningham,— contrary  to  the 
form  of  the  statute  in  such  cases  made  and  provided,  and  against 
the  peace  and  dignity  of  the  state  of  Iowa." 
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The  grounds  of  demurrer  principally  urged  in  argument  by 
counsel  for  defendant  are:  (1)  That  it  is  not  averred  in  the  in- 
dictment that  the  oath  Avas  administered  by  said  Kirby  in  the 
township  in  which  he  was  assessor;  and  (2)  that  it  is  not  averred 
that  the  property  which  defendant  is  charged  with  having  con- 
cealed from  the  assessor  was  assesssible  in  the  township  of  his 
residence,  nor  that  it  was  assessable  by  the  assessor  of  that 
township. 

1.  We  think  the  first  objection  is  without  merit.  It  is 
averred  that  defendant  was  a  resident  of  Crawford  township, 
and  that  Kirby  was  the  assessor  of  that  township,  and  that  the 
oath  was  administered  in  the  matter  of  the  assessment  of  de- 
fendant's property  for  taxation.  It  is  also  averred  that  the 
assessor  was  empowered  by  law  to  administer  an  oath  in  the 
matter  of  said  assessment.  In  an  indictment  for  perjury  the 
jurisdiction  and  authority'  of  the  officer  to  administer  the  oath 
must  he  shown  b}'^  proper  averment.  But  this  may  be  done 
either  by  an  express  averment  that  the  officer  had  jurisdiction 
and  authority,  or  by  setting  out  such  facts  as  make  it  judicially 
to  appear  that  he  had  such  authority  and  jurisdiction.  2  Eish. 
Crim.  Proc,  §  853.  Upon  the  averment  in  tliis  indictment,  that 
the  assessor  was  authorized  and  empowered  by  law  to  administer 
the  oath  to  defendant,  the  facts  essential  to  his  jui-isdiction 
and  authority  to  administer  it  may  be  siiown. 

2.  The  second  objection  urged  is  fatal  to  the  indictment. 
Defendant  would  not  be  guilty  of  perjury  in  taking  tiie  oath, 
which  it  is  averred  he  did  take,  unless  the  property  and  credits 
named  in  the  indictment  were  assessable  for  taxation  in  the 
township  of  his  residence,  or  by  the  assessor  of  that  township. 
For,  unless  Kirby  had  jurisdiction  to  assess  that  paiticiilar 
property,  the  affirmation  by  defendant  that  he  did  not  own  it 
was  entirely  immaterial.  The  assessor  is  a  townsliip  olticer, 
and  he  has  jurisdiction  to  assess  such  property  only  as  is  asses- 
sable in  the  township  within  which  he  is  elected.  Section  806 
of  the  code  provides  that  "  when  a  person  is  doing  business  in 
more  than  one  county,  the  property  and  credits  existing  in  any 
one  of  the  counties  shall  be  listed  and  taxed  in  that  county, 
and  the  credits  not  existing  in  or  pertaining  especially  to  the 
business  in  any  county  shall  bo  listed  and  taxed  in  that  where 
the  principal  place  of  business   may  be."    The   property  de- 


THE  STATE  v.  CUNNINGHAM. 


555 


scribed  in  the  indictment  under  this  provision  may  have  been 
assessable  in  another  county.  And  it  is  very  clear  that  there 
is  no  presumption  from  the  fact  merely  that  defendant  was  a 
resident  of  Crawford  township,  in  Madison  county,  that  it 
was  assessable  by  the  assessor  of  that  township.  The  materi- 
ality of  the  false  testimony  must  be  shown  by  the  averments 
of  the  indictment.  But  this  may  be  done  either  by  an  express 
averment,  or  by  the  statement  of  such  facts  as  show  its  mate- 
riality. 2  Bish.  Crim.  Ppoc,  §  854.  There  is  no  express  aver- 
ment in  this  indictment  that  Kirby  had  jurisdiction  to  assess 
the  property  and  credits  described  in  the  indictment.  The 
averment  that  he  was  authorized  and  required  to  assess  the 
personal  property  of  John  Cunningham  means  no  more  than 
that  he  was  authorized  to  assess  such  property  belonging  to 
him  as  was  assessable  in  that  township.  But  it  is  not  shown, 
either  by  general  averment  or  by  any  statement  of  facts,  that 
the  property  described  was  assessable  in  Crawford  township. 
The  materiality  of  the  alleged  false  statement,  therefore,  is  not 
shown. 

Affirmed. 


Note.— r/te  indictment.— On  an  indictment  for  perjury,  the  alleged  per- 
jury consisting  of  false  testimony  that  at  a  certain  time  and  place  the  de- 
fendant was  offered  |250  by  the  deceased  if  he  would  kill  the  slayer  of  the 
deceased,  which  was  given  in  evidence  on  the  trial  of  the  slayer  for  mur- 
der, the  time,  place  and  details  so  testified  to  are  not  immaterial  issues  of 
which  perjury  could  not  be  predicated.  Henderson  v.  The  People,  117  111. 
265. 

Formal  conclusion. —  An  indictment  for  perjury,  concluding,  "against 
the  peace  and  «lignity  of  the  state  of  Illinois,"  is  sufficiently  formal.  The 
ancient  conclusion,  "  and  so  the  jurors  aforesaid,  upon  their  oaths  aforesaid, 
do  say,"  etc.,  "  that  the  defendant  did  commit  wilful  and  corrupt  perjury," 
etc.,  while  appropriate,  is  not  material.    Id. 

Words  of  the  statute.  —  An  indictment  for  perjury  need  not  be  in  the 
exact  words  of  the  statute,  but  other  words  conveying  the  same  meaning 
may  be  used ;  and  an  indictment  in  the  words  of  the  statute,  except  that 
the  word  "feloniously"  is  used  in  place  of  the  word  "falsely,"  is  good; 
especially  where  it  is  also  averred  that  the  statements  sworn  to  were  false, 
and  known  to  be  so  by  the  party  making  them.  Anderson  v.  The  State, 
104Ind..467. 

Materiality  of  matters  sworn  ^o.— Where  perjury  is  charged  in  the  mak- 
ing of  an  affidavit  for  continuance,  the  indictment  must  show  "  that  the 
Bwearing  was  touching  matters  material  to  the  jwint  in  question."  Id, 
See,  also,  Jacobs  v.  The  State,  4  Am.  Cr.  R.,  465. 
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Mackin  V,  The  People. 


(115  Hi.,  812.) 

Perjury  :  Indictment  —  Presumption  —  Witnens  faUebj  aniiwering  que»- 
tiona  which  tend  to  criminate  him  —  Evidence  —  New  trial  —  Heamn- 
able  doubt  —  Ituunity  of  juror. 

1.  Appeal  — Indictment  — Presumption.— Where  it  is  allepod  that  an 

indictment  is  invalid  because  found  by  a  sjiecial  grand  jury  wlien  the 
regular  grand  jary  was  still  in  session,  and  the  record  is  silent  as  to 
the  matter,  it  will  be  presumed  that  the  indictment  was  found  in  the 
manner  the  law  directs.' 

2.  Witness  falsely  answering  questions  tending  to  criminate  him- 

self.—It  is  the  privdege  of  a  witness  to  refuse  to  answer  (luestions 
before  a  grand  jury,  if,  in  his  opinion,  the  answers  would  tend  to  dis- 
close matters  tliat  might  criminate  him;  but  if  he  waives  such  priv- 
ilege and  elects  to  testify,  he  nuist  do  so  with  as  much  trutli  and 
candor  ai  if  testifying  concerning  other  matters  as  to  wliich  lie  ia 
bound  to  answer;  and  if  his  testimony  is  wilfully  false,  perjury  may 
be  assigned  upon  it. 

8.  Result  of  invf^stioation  in  which  false  testimony  uivkn,— The 
guilt  of  one  falsely  swearing,  in  an  investigation  by  a  grand  jury  as 
to  alleged  election  frauds,  does  not  depend  upon  the  results  of  the  in- 
vestigation in  which  it  occurred.  ^ 

4.  Answer,  if  given,  must  be  correct. —  Although  a  cjuestion  put  to  a 
witness  may  assume  that  which  is  incorrect,  he  is  bound,  so  far  as  he 
undertakes  to  answer  it,  to  speak  the  truth. 

6.  Evidence  to  convict  —  Reasonable  doubt. —  In  a  prosecution  for  per- 
jury it  is  not  error  to  instruct  the  jurj'  to  find  defendant  guilty,  "if, 
from  the  evidence,  they  bei-.eve  him  guilty  beyond  a  reasonable 
doubt." 

6.  New  trial  —  Insanity  of  juror. — That  a  juror  was  insane  is  not 
ground  for  a  new  trial,  when  his  want  of  capacity  was  known  to  the 
accused  or  his  counsel  when  he  was  accepted. 

Writ  of  error  to  the  Criminal  Court  of  Cook  County,  Hon. 
T.  A.  Moran,  Judge,  presiding. 

George  Hunt,  attorney-general;  Julius  8.  Grlnndl,  state's 
attorney,  and  Stiles  tfe  Lewis.,  for  the  people. 

Emery  A.  Storrs  and  John  C.  Richherg,  for  the  plaintiff  in 
error. 

Scott,  J.  At  the  January  term,  1885,  of  the  criminal  court 
of  Cook  county  the  grand  jury  presented  in  open  court  an  in- 

1  See  note. 
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dictmcnt  ajjainst  Joseph  C.  Mackin,  charging  him  with  perjury. 
The  indictment  contains  two  counts.  Uoth  counts  are  sub- 
stantially the  same,  except  the  second  omits  many  of  the  pre- 
liminary recitals  of  the  first  count.  It  appears  from  the  aver- 
ments in  the  first  count  of  the  indictment  the  judge  presiding 
in  the  criminal  court  at  the  January  term,  1885,  charged  the 
grand  jury  to  inquire  touching  certain  election  matters  arising 
out  of  a  certain  election  theretofore,  and  on  the  4th  day  of 
November,  1884-,  iiel<l  for  the  choosing  of  certain  officers,  and 
among  othors  a  senator  for  the  sixth  district  of  the  state.  It 
is  alleged  that,  in  the  investigation  that  followed,  it  became 
and  was  a  matter  material  in  such  investigation  and  irifjuiry, 
and  a  point  in  question,  whether  certain  false  and  imitated 
election  tickets  or  ballots,  then  shortly  before  found  and  dis- 
covered in  the  hands  and  keeping  of  the  county  clerk,  in  con- 
nection and  mixed  with  the  returns  made  by  the  judges  of 
election  in  the  second  precinct  of  the  eighteenth  ward,  were 
used, changed  and  substituted  for  genuine  "tickets  and  ballots" 
atsncli  election;  and  also  it  became  and  was  a  matter  material 
to  the  point  in  question  whether  such  false  and  imitated  tick- 
ets and  ballots  had  been  unlawfully  and  corruptly  substituted 
for  true  and  jrenuine  tickets  and  ballots  used  at  the  election  so 
held  in  the  second  precinct  of  the  eighteenth  ward. 

It  was  upon  that  inquiry  ami  investigation  being  so  made  by 
the  grand  jury  it  is  alleged  it  became  and  was  a  matter  ma- 
terial to  the  point  in  question  whether  defendant  did,  after  the 
4th  day  of  November,  1884,  to  wit,  on  or  about  the  21st  day 
of  the  same  month,  direct  and  employ  certain  persons  to  en- 
grave and  print  certain  tickets  or  ballots  in  imitation  of  a  cer- 
tain ticket  and  ballot  purporting  to  be  a  ticket  and  ballot  such 
as  was,  at  and  before  such  election,  issued  by  one  of  the  polit- 
ical parties  contesting  at  such  election;  and  also,  upon  the 
same  investigation  and  inquiry,  it  became  and  was  material  to 
the  point  in  question  to  inquire  whether  defendant  did  procure 
the  printing  of  election  tickets  or  ballots  of  any  kind  or  de- 
scription whatsoever  on  or  about  the  2 1st  day  of  November, 
16S4,  and  whether  he  did,  on  or  about  that  date,  obtain  and 
receive  from  the  printers  a  certain  package  containing  certain 
tickets  or  ballots  engraved  and  printed  in  imitation  of  a  cer- 
tain ticket  and  ballot,  purporting  to  be  a  ticket  or  ballot  such 
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as  was  issued  and  used  at  such  election  so  held  in  the  becond 
precinct  of  the  eighteenth  ward,  with  the  name  of  Rudolph 
Brand  printed  and  substituted  in  the  place  of  Henry  W.  Leh- 
man. It  was  in  his  testimony  in  relation  to  these  matters  then 
being  investigated  by  the  grand  jury  under  the  cluuge  of  the 
court  that  defendant  was  called  as  a  witness,  and  in  rohitionto 
which,  after  having  taken  the  usual  oath  administered  by  the 
foreman  of  the  grand  jury  in  that  which  is  a  judicial  proceed- 
ing then  pending,  it  is  alleged  defendant  committed  wilful  and 
corrupt  perjury. 

The  testimony  of  defendant  before  the  grand  jury,  upon 
which  the  principal  assignments  of  perjury  are  based,  falls  into 
two  divisions:  Fh'st,  that  he  stated  in  his  testimony  before  that 
body  that  he  did  not  direct  or  employ  the  printers  named  to 
engrave  and  print  the  spurious  tickets  or  ballots  alleged  to 
have  been  found  in  connection  and  mixed  with  the  genuine 
tickets  used  at  the  election  held  on  the  4th  day  of  Xoveinber, 
1884,  in  the  second  precinct  of  the  eighteenth  ward ;  and,  sec- 
ond, that  he  did  not  receive  a  package  from  the  printers  con- 
taining the  alleged  spurious  tickets  or  ballots  after  the  same 
had  been  engraved  ar  ,1  ])rintcd.  The  assignments  of  perjury 
negative  these  statements  in  the  testimony  of  defendant  with 
usual  fullness  in  such  pleadings. 

It  appears  from  the  averments  in  the  indictment  it  was 
found  by  a  special  grand  jury.  In  that  respect  it  is  insisted 
on  behalf  of  defendant  there  is  error  in  the  I'ecord.  Section 
19,  chapter  88,  Revised  Statutes  of  1874,  provides  the  judge  of 
any  court  of  record  of  competent  jurisdiction  may  order  a 
special  vmiii'e  to  be  issued  for  a  grand  jury  at  any  time  when 
he  shall  be  of  the  opinion  that  public  justice  requires  it. 
Unless  something  in  the  record  disclose  the  contrary,  it  will 
be  presumed  the  discretion  with  which  judges  of  courts  of 
record  are  clothed  in  such  matters  has  been  well  exercised  in 
the  interest  of  public  justice. 

This  much  is  conceded  by  counsel;  but  the  objection  taken 
is  that  at  the  time  the  special  grand  jury  in  this  case  was 
called  a  regular  grand  jury,  if  not  in  fact  in  session,  was  in 
existence.  The  fact  on  which  the  argument  j)roceeds  on  this 
branch  of  the  case  nowhere  appears  in  this  record.  It  may  be 
a  grand  jury  had  been  regularly  drawn  for  that  term  of  court 
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under  tlie  usual  forms  of  law,  but  a^  to  whether  it  had  been 
discharged  before  this  special  grand  jury  was  called  the  record 
is  absolutely  silent.  Every  presumption,  however,  will  be  in- 
dulged to  sustain  the  action  of  the  court.  Its  action  is  to  be 
presumed  to  be  regular  until  it  is  made  to  appear  otherwise. 
Nothing  to  the  contrary  appearing  in  this  record,  the  presump- 
tion will  be  indulged  that  that  state  of  facts  existed  which 
clothed  the  judge  witli  a  discretion  to  call  a  special  grand  jury 
whenever  in  his  opinion  it  was  required  in  the  interests  of 
public  justice. 

Anotlier  point  has  been  elaborately  argued  that  is  not  found, 
on  e.xaniination,  to  have  any  existence  in  the  record.  It  is  that 
the  grand  jury  have  no  rightful  authority  under  the  statute  to 
find  an  indictment  or  to  make  a  i)roscntment  for  perjury  upon 
inforn)ation  of  their  own  bod}-,  nor  unless  upon  the  testimony 
of  two  witnesses.  There  is  notliing  in  this  record  to  show 
how  the  indictment  in  this  case  was  found, —  whether  upon  the 
information  of  the  grand  jui'ors  themselves,  or  after  hearing 
testimony  of  two  or  more  witnesses,  or  without  any  testimony 
at  all.  As  the  record  is  silent  in  respect  to  these  matters,  it 
will  be  presumed  the  indictment  was  found  in  the  manner  the 
law  directs.  An}'  other  rule  would  defeat  the  administration 
of  public  justice. 

There  is  yet  another  objection  of  much  the  same  character. 
It  is  assumed,  as  a  matter  of  law,  that  where  a  tlefendant  is 
required  by  a  grand  jury  to  testify  touching  a  criminal  charge 
against  him  pending  before  them,  and,  in  pursuance  of  that 
request,  does  testify  before  them  touching  such  charge,  and 
where  an  indictment  for  such  aii  offense  is  returned  by  the 
grand  jury  against  him,  it  will  be  set  aside;  and  it  is  sought 
to  apply  the  rule  stated  to  the  defense  bemg  made.  This  can- 
not be  done.  Whether  the  proposition  stated  embodies  a  cor- 
rect principle  of  law  or  not,  no  opinion  need  be  expressed,  for 
the  reason,  if  correct,  it  can  have  no  application  to  the  present 
case.  The  perjury  assigned  is  not  u))on  any  testimony  given 
before  the  grand  jury  touching  ivny  charge  then  pending 
against  defendant.  No  com[)lainl;  had  then  been  made  by  any 
one  against  him,  nor  had  the  court  instructed  the  grand  jury 
to  investigate  any  charge  against  him.  The  grand  jury  had 
been  charged  by  the  court  to  investigate  and  inquire  touching 
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certain  election  matters  arising  out  of  a  certain  election  held 
on  November  4,  1SS4-;  and  it  was  upon  that  inquirj'  defendant 
gave  the  testimony  upon  which  the  perjury  is  assigned.  It  was 
ro  more  an  investigation  of  a  criminal  charge  against  defend- 
ant than  it  was  against  the  printers  or  engraver  wiio  did  the 
work  on  the  alleged  spurious  tickets  or  ballots,  all  of  whom 
testified  freely  and  fully  before  the  same  grand  jury,  and 
against  whom  it  does  not  appear  any  indictments  were  found 
for  perjury  or  any  other  offense.  Complaint  is  made  that  de- 
fendant was  asked  the  direct  question  whether  he  ordered  the 
spurious  ballots,  and  whether  he  received  them  after  they  had 
been  engraved  and  printed.  Doubtless  the  same  questions,  in 
substance,  were  asked  of  the  printers  and  the  engraver,  all  of 
whom  answered,  without  hesitation,  what  connection  they  had 
with  them.  Had  defendant  been  guiltless  of  any  criminal  use 
to  be  made  of  such  spurious  ballots  thereafter  ho  could  have 
answered  as  freely  as  did  the  other  witnesses,  and  no  one  would 
have  pretended  any  charge  against  him  was  being  inquired 
into  by  the  grand  jury.  Asiuni'ng  the  answers  to  the  question 
propounded  to  defendant  would  have  disclosed  criminal  con- 
duct on  his  i)art,  it  was  his  privilege  to  decline  to  answer,  and 
his  refusal  could  not  have  been  made  the  basis  of  any  prose- 
cution against  him.  Of  course,  no  one  can  be  couq)elled  to 
give  eviilence  against  himself,  and  the  law  secures  to  everyone, 
when  testifying  in  any  legal  proceeiling,  whether  before  the 
grand  jury  or  in  the  trial  court,  the  privilege  to  answer,  or  to  de- 
cline to  answer,  if,  in  his  opinion,  the  answers  to  the  questions 
would  tend  to  disclose  matters  that  might  criminate  him. 
The  privilege  secured  is,  however,  a  personal  one,  and  if  he 
shall  waive  it,  and  elect  to  testify,  he  must  do  so  with  as  much 
truth  and  candor  as  if  testifying  concerning  other  matters  as 
to  which  he  is  bound  to  answer;  and  if  his  testimony  is  wil- 
fully false,  perjury  may  be  assigned  upon  it.  tState  v.  Max- 
9.vef.l,  ^S  La.  Ann.,  361.  It  has  been  iield  that  even  where  a 
party  is  erroneously  sworn  in  his  own  behalf,  |)erjury  might 
be  assigned  upon  his  testimony,  if  false.  Chainherlaui  v.  Tim 
People,  23  N.  Y.,  85. 

The  cases  cited  by  counsel  for  defendant  on  this  branch  of  the 
case  are  either  not  analogous  or  are  not  in  point.  The  case  of 
Boyle  V.   Tlie  State,  17  Ohio,  2:'2,  simply  holds  an  indictment 
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found  by  a  grand  jury  composed  of  less  than  fifteen  persons, 
having  the  qualifications  required  by  the  statute  of  that  state, 
is  not  suiticient  to  put  the  accused  on  trial,  and  that  a  plea  to 
the  indictment  that  one  of  the  grand  jurors  did  not  possess  the 
requisite  statutory  qualifications  is  a  good  plea  in  bar.  The 
principal  point  decided  in  United  States  v.  Coolridffe,  2  Gall., 
364,  is  that  the  grand  jury,  having  received  the  testimony  of  a 
person  not  under  oath,  the  indictment  was  quashed  as  having 
been  irregularly  found.  Whether  the  doctrine  of  that  case  is 
good  law  or  not,  it  has  no  sort  of  application  to  the  point  made 
in  the  case  being  considered.  The  case  of  The  State  v.  Froiseth^ 
16  Minn.,  290,  is  not  sulficiently  analogous  in  its  facts  to  be  an 
authority  in  point.  In  that  case,  defendant  was  indicted  for 
receiving  greater  fees  than  are  allowed  by  law  for  his  services 
as  justice  of  the  peace,  and  it  was  stipulated  "  the  grand  jury 
required  the  defendant  to  attend  and  be  examined  before  them 
as  a  witness  touching  the  charge  or  matters  set  forth  in  the  in- 
dictment, and  that  in  pursuance  thereof  said  defendant  did  so 
attend  before  the  said  grand  jury,  and  was  examined  as  a  wit- 
ness by  them  touching  the  said  charge  and  matters,  and  that 
his  name  is  inserted  as  a  witness  at  the  foot  of  the  indictment." 
It  was  held  the  indictment,  under  the  facts  as  stated  under  the 
stipulation,  should  be  set  aside.  But  that  is  not  the  case  here. 
There  can  be  no  pretense  defendant  Avas  examined  by  the  grand 
jury  that  made  the  presentment  of  the  indictment  against  him, 
touching  any  charge  of  perjury  that  had  been  made  against 
him.  No  such  question  was  being  considered  when  his  alleged 
false  testimony  was  given.  Other  matters  were  being  investi- 
gated by  the  grand  jury,  andnot  the  charge  contained  in  the 
present  indictment.  The  case  of  United  States  v.  Farrin^ton, 
5  Fed.  Itep.,  343,  has  been  examined,  and  it  is  not  thought  to  be 
sufficiently  analogous,  either  as  to  the  facts  or  principles  dis- 
cussed, to  be  an  authority  in  support  of  the  position  taken  on 
behalf  of  defendant. 

Coming  now  to  consider  matters  that  more  nearly  affect  the 
merits  of  the  case,  it  is  insisted  it  was  error  in  the  court  to 
instruct  the  jury,  as  it  did,  that  in  determining  whether  the 
matters  sworn  to  were  material  to  the  matter  or  question  under 
investigation  by  the  grand  jury,  it  is  not  necessary  for  the  peo- 
ple, upon  the  trial  of  the  case,  to  show  that  a  crime  had  act- 
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ually  been  committed,  and  that  it  is  sufficient  to  show  the  grand 
jury  wore  investigating  an  alleged  crime,  and  that  such  evi- 
dence inquired  into  of  defendant  by  the  grand  jury  was  ma- 
terial evidence  in  such  investigation  of  such  alleged  crime.  It 
sufficiently  appears,  from  the  averments  of  the  indictment,  the 
offense  the  grand  jury  had  been  charged  to  investii^ate,  and 
which  tliey  were  attempting  to  do,  was  whether  spurious  bal- 
lots had  been  substituted  for  the  genuine  tickets  or  ballots  casl, 
in  the  second  precinct  of  the  eighteenth  ward  after  the  genuine 
ballots  had  been  returned  to  the  office  of  tlie  county  clerk.  That 
was  an  o(fense  against  public  justice,  and  was  a  matter  within 
the  province  of  the  grand  jury  to  investlgjite,  and  to  ascertain 
whetlier  any  such  frauds  had  in  fact  been  committed.  It  was 
equally  important  to  ascertain  no  such  fraud  had  been  com- 
mitted in  regard  to  the  election,  as  to  learn  such  fraud  had 
been  m  fact  committed.  Any  evidence  that  had  tended  to  es- 
tablish cither  theory  was  material.  It  was  the  exact  truth  of 
the  matter  the  grand  jury  had  been  cliarged  by  the  court  to 
ascertain.  This,  of  course,  could  not  bo  done  except  by  the 
testimony  of  witnesses  called  before  them, —  otherwise  there 
CQuld  bo  no  investigation  on  behalf  of  the  peoi)le,  and  crime 
would  go  undetected.  An  inquest  of  that  character  is  a  legal 
proceeding  under  the  sanction  of  the  laAv.  Such  an  investiga- 
tion would  be  utterly  futile,  and  even  a  farce,  if  witnesses 
might  testify  falsely,  and  no  perjury  could  be  assigned  on  such 
corrupt  and  false  testimony.  There  was  sufficient  ground  for  sus- 
picion, at  least,  the  election  returns  had  been  tampered  with,— 
otherwise  the  court,  it  is  to  be  presumed,  would  not  liave  di- 
rected that  matter  to  be  investigated.  It  may  have  been  no 
more  tlian  a  mere  suspicion  so  grave  an  offense  had  been  com- 
mitted. Even  that  was  sufficient  to  set  tlie  grand  jury  in  mo- 
tion to  inquire  into  and  true  presentment  make  of  the  matters 
given  tliem  in  charge  by  the  court.  Their  right  to  investigate 
did  not  depend  upon  the  fact  the  alleged  crime  tliey  were  about 
to  investigate  had  actually  been  committed.  It  Avas  sufficient 
the  grand  jury  had  undertaken  to  investigate  an  alleged  crime 
to  authorize  them  to  call  witnesses  before  them,  and  if  their 
testimony  given  upon  such  investigation  is  wilfully  and  cor- 
ruptly false,  perjury  may  be  assigned  upon  it,  as  is  done  upon 
false  testimony  given  in  any  other  legal  proceedings.    It  is  ob- 
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vious  in  such  case  all  testimony  material  to  the  matters  before 
the  grand  jury,  which  may  tend  to  disclose  that  an  offense  has 
been  or  has  not  been  committed,  is  important.  Unless  wit- 
nesses, when  called  before  the  grand  jury  in  such  cases,  can  be 
compelled  to  speak  the  truth,  it  would  be  impracticable  to  de- 
tect crime.  The  very  object  of  the  inquest  is  to  ascertain 
whether  crime  has  in  fact  been  committed.  In  this  case  it 
might  have  been  disclosed  the  election  returns  had  not  been 
corrupted,  nor  that  any  criminal  use  had  been  made  of  the 
spurious  ballots  that  had  been  engraved  and  printed.  But  it 
was  all-important  to  know  that  fact,  and  the  grand  jury  had 
the  clear  right  to  investigate  concerning  it. 

As  has  been  seen,  in  this  case  the  grand  jury  had  been  in- 
structed by  the  court  to  inquire  touching  certain  election  mat- 
ters arising  out  of  a  certain  election  held  on  the  4th  day  of 
November,  1884,  for  the  choosing  of  certain  officers,  and  while 
pursuing  that  investigation  it  became  important  to  ascertain 
(1)  whether  spurious  tickets  or  ballots  had  been  substituted  for 
genuine  tickets  or  ballots  used  at  the  second  precinct  of  the 
Eighteenth  ward  after  the  same  had  been  returned  to  the  office 

O 

of  the  county  clerk;  and  (2)  if  such  a  wrong  had  been  done,  to 
ascertain  the  guilty  party  or  parties.     It  had  been  ])roved  spu- 
rious tickets  in  imitation  of  the  genuine  tickets  had  been  en- 
graved and  printed,  and  delivered  to  defendant,  and  it  became 
material  to  learn  what  disposition  he  had  made  of  them.    It 
was  one  step  in  the  investigation  that  might  lead  to  the  ascer- 
tainment of  the  truth  of  the  matter  being  investigated.    The 
grand  jury  could  not  know  in  advance  whether  any  crime  had 
been  committed.    Concerning  that  fact  it  was  their  duty  to 
inquire.    After  all,  it  might  turn  out  the  returns  made  of  the 
election  in  that  particular  precinct  had  not  been   tampered 
with,  yet  defendant's  testimony  given  at  that  inquest  was  none 
the  less  material  for  that  reason,  and  if  false,  perjury  might  be 
assigned  on  it.     In   27ie  State  v.  IScJiill,  27  Iowa,  2G3,  it  was 
held,  in  an  indictment  for  perjury  in  a  criminal  investigation 
before  the  grand  jury,  it  is  not  necessary  to  allege  the  party 
charged  with  the  offense  that  was  under  investigation  was  or 
was  not  guilty  thereof,  nor  the  facts  constituting  3uch  offense. 
It  was  said,  in  the  opinion  of  the  court,  the  defendant  might 
be  guilty  of  perjury  before  the  grand  jury,  though  the  party 
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whose  case  was  being  investigated  was  innocent,  and  tliouffh 
in  fact  no  such  offense  had  been  committed  by  him.  The  case 
of  The  State  v.  Wakefield,  73  Mo.,  549,  declares  the  same  gen- 
eral doctrine,  and  it  was  said  by  the  court,  in  its  opinion, "the 
guilt  of  one  falsely  swearing  does  not  depend  upon  the  results 
of  the  proceedings  in  which  it  occurred." 

The  instruction  given  in  this  case  states  a  correct  principle 
of  law.  It  was  not  necessary  to  a  conviction  of  defendant  for 
the  people,  upon  the  trial,  to  show  that  a  crime  had  actuallv 
been  committed;  3'et  it  was  proved  beyond  any  rcii "enable 
doubt  that  over  two  hundred  of  the  spurious  tickets  o  l)allots 
that  had  been  engraved  and  printed  for  the  defendant  and  de- 
livered to  him  were  afterwards  found  in  the  package  in  the 
county  clerk's  office,  mixed  with  the  genuine  ballots. 

The  refusal  of  the  court  to  give  the  second  instruction  asked 
by  the  defendant  is  said  to  be  error.  It  is  a  sulficioiit  answer 
to  the  view  taken,  that  the  substance  of  the  refused  instruction 
was  contained  in  one  that  had  been  given,  and  it  was  not  the 
duty  of  the  court  to  give  it  a  second  time. 

By  the  third  refused  instruction  the  court  was  asked  to 
charge  the  jury  on  behalf  of  defendant,  that,  in  determining 
the  question,  if,  in  the  testimony  ouered  to  show  what  the  evi- 
dence of  defendant  was  before  the  grand  jury,  it  appears  that 
a  question  was  addressed  to  him  involving  many  points,  and 
he  was  asked  to  answer  as  to  the  entire  question,  and  the  as- 
sumption of  the  question  was  incorrect  or  mistaken  in  any  one 
particular,  it  was  the  privilege  of  the  defendant  to  have 
answered  such  question  in  the  negative,  and  an  indictment  for 
perjury  could  not  be  sustained  to  an  answer  given  to  snch  a 
question.  There  is  no  principle  upon  which  the  court  could 
have  been  required  to  give  this  charge.  Had  it  done  so  the 
obvious  effect  would  have  been  to  mislead  the  jury.  It  assumes, 
by  implication  at  least,  what  is  not  true:  First,  that  defend- 
ant was  required  to  answer  the  question  as  an  entirety;  and 
second,  that  the  guilt  or  innocence  of  defendant  dependtul  upon 
his  answer  to  this  single  question.  This  is  not  correct.  But, 
aside  from  this  view,  the  instruction  does  not  state  a  correct 
principle  of  law.  Although  the  question  may  have  assumed 
that  which  was  incorrect,  still  defendant,  so  far  as  he  under- 
took to  answer  it,  was  obligated  to  speak  the  truth. 


»•»•' 


SP^^"^ 


it,  and  though 
lim.  The  case 
the  same  gen- 
s  opinion, "the 
pon  the  results 

rrect  principle 
f  defendant  for 
!  had  actually 
ny  rcmonable 
!kets  o  ballots 
endant  and  de- 
lackago  in  the 
Hots. 

struction  asked 
licient  answer 
sed  instruction 
it  was  not  the 

was  asked  to 
in  detormininfr 
V  what  the  evi- 
it  appears  that 
ny  points,  and 
11,  and  the  as- 
vcn  in  any  one 
dant  to  have 
indictment  for 
TOn  to  such  a 
10  court  could 

it  done  so  the 
y.  It  assumes, 
t,  that  defcnd- 

entircty;  and 
lependod  npon 
correct.  But, 
tato  a  correct 
have  .assumed 
•  as  he  under- 
th. 


MACKIN  V.  THE  PEOPLE. 


5C5 


It  is  confidently  insisted  it  was  error  in  the  court  to  refuse 
the  fourth  instruction  asked  by  defendant.  By  that  instruc- 
tion the  court  was  asked  to  tell  the  jury,  if  they  believed  from 
the  evidence  defendant  did  not,  in  giving  his  testimony  before 
the  grand  jury,  say  that  he  did  not  receive,  on  or  about  the 
21st  day  of  November,  1884,  from  the  printers  a  package  con- 
taining ballots  engraved  and  printed  as  set  forth  in  the  indict- 
ment, but  did  say  he  received  a  package  from  these  parties  at 
that  place  and  at  that  time,  and  that  he  did  not  tlien  know 
what  the  package  contained,  this  would  not  be  sustaining  the 
averment  as  to  the  language  used  by  defendant  when  a  witness 
before  the  grand  jury.  This  instruction  is  faulty  for  many 
reasons.  It  assumes  the  guilt  or  innocence  of  the  accused  de- 
pends wholly  upon  a  single  answer  made  during  his  examina- 
tion. It  might  be  that  at  one  time  in  his  examination  ho  said 
he  did  not  know  what  the  ])ackage  contained,  and  at  another 
time  he  might  have  denied  he  had  received  any  package  con- 
taining the  spurious  tickets  or  anything  else;  or  it  might  have 
been  proved  by  other  evidence  he  did  know  what  the  package 
contained.  These  were  all  matters  for  the  consideration  of  the 
jury,  concerning  which  it  was  not  the  province  of  the  court 
to  instruct.  The  court  clearly  did  not  err  in  refusing  that  in- 
struction. 

A  part  of  the  fifth  instruction  asked  by  defendant  and  re- 
•'»r'.d  by  the  court  might  with  great  propriety  have  been  given 
!ir.j  it  been  disconnected  from  that  which  is  ])ositively  vicious. 
It  is  undoubtedly  the  law  that  the  evidence  upon  which  the  in- 
dictment for  perjury  was  based  must  have  been  material  to 
the  matter  then  being  investigated  or  the  point  in  question  be- 
fore the  grand  jury,  and  that  it  devolved  upon  the  i)rosecution 
not  only  to  affirmatively  so  state,  but  to  show  its  materiality. 
That  was  done.  The  materiality  of  the  testimony  was  averred 
in  the  indictment  and  sufficient  proof  was  made  at  the  trial. 
It  is  to  be  noted  the  same  principle  stated  in  the  first  clause 
of  this  instruction  was  in  fact  contained  in  one  that  was 
given,  and  the  accused  was  in  nowise  prejudiced  because  the 
court  did  not  give  it  a  second  time.  That  which  follows  this 
statement  of  a  correct  principle  of  law  is  a  mere  argument  in- 
jected into  the  instruction  and  obviously  rendered  it  wholly 
vicious.    The  court  was  asked  to  say  to  the  jury :   "  The  mere 
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ordering  of  spurious  ballots  and  the  receiving  of  spurious  bal- 
lots, alone,  or  taken  together,  are  not  offenses  under  tiie  laws 
of  this  state,  and  even  had  the  defendant  been  guilty  of  order- 
ing and  receiving  such  ballots,  that  alone  would  not  have 
justified  an  indictment  against  him."  The  giving  of  this  para- 
graph of  this  instruction  would  no  doubt  have  warranted  the 
belief  in  the  minds  of  the  jury  the  accused  was  indicted  for 
"ordering and  receiving"  spurious  ballots,  and  to  that  extent 
it  would  have  been  misleading.  No  one  would  insist  the  mere 
ordering  or  receiving  spurious  ballots,  with  no  intent  to  make 
a  criminal  use  of  them,  would  be  an  offense  under  tlie  laws  of 
the  state.  But  if  it  should  .appear  it  was  intended  such  spurious 
ballots  should  be  used  in  a  conspiracy  formed  to  corrupt  the 
election  returns  already  made,  then  the  ordering  or  receivinf,' 
of  such  ballots  in  the  furtherance  of  such  a  conspiracy  would 
be  an  offense,  and  a  very  grave  one,  against  the  laws  of  the 
state.  The  accused  was  not  indicted,  as  this  clause  of  the  in- 
struction seems  to  assume,  for  merely  ordering  and  receiving 
spurious  ballots.  That  might  or  might  not  be  an  offense,  de- 
pending upon  the  fact  whether  there  Wfis  a  purpose  or  con- 
spiracy to  make  a  criminal  use  of  them. 

In  the  investigation  the  grand  jury  had  been  instructed  by 
the  court  to  make,  it  became  material  to  ascertain  whctlior  any 
spurious  ballots  had  been  engraved  and  printed.  Tliat  was 
proved.  It  was  next  material  to  discover  wliotlier  any  purpose 
or  conspiracy  existed  to  make  any  criminal  use  of  such  spu- 
rious ballots,  and  if  so,  who  were  the  guilty  parties.  One  way 
of  proving  that  was  by  ascertaining  who  had  ordered  the 
tickets  engraved  and  printed,  who  had  received  tli* m,  and 
what  disposition  was  made  of  them.  These  facts  wore  all  ma- 
terial and  vital  to  the  point  in  question  before  the  grand  jury, 
and  when  defendant  was  interrogated  concern iu"-  them  he 
ought  to  have  spoken  truthfully  or  remained  silent,  as  was  his 
privilege  to  do.  It  was  upon  the  alleged  false  testimony  as  to 
whether  he  had  ordered  or  received  the  spurious  ballots  that 
perjury  is  assigned.  The  clause  of  this  instruction  quoted  has 
no  reference  to  that  offense.  It  was  for  that  reason  iiighly 
calculated  to  mislead  the  jury,  and  therefore  the  whole  in- 
struction was  properly  refused. 

Of  the  additional  grounds  of  error  suggested  on  the  oral  ar- 
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gument of  the  case,  one  is,  as  to  all  of  the  instructions  given 
on  beiialf  of  the  people,  that  they  permitted  the  jury  to  find 
defendant  guilty,  "  if,  from  the  evidence,  they  believed  him 
guilty  beyond  a  reasonable  doubt."  Of  the  correctness  of  this 
form  of  an  instruction  no  doubt  is  expressed,  as  it  is  generally 
used.  The  same  expression  is  used  in  all  the  instructions  asked 
on  behalf  of  defendant  in  this  case.  It  seems,  however,  to  bo 
claimed  it  is  erroneous  in  cases  of  perjury  where  more  than  the 
evidence  of  one  witness  is  required  to  convict.  Originally,  the 
rule  was  that  in  order  to  convict  a  person  of  perjury  there 
must  be  two  witnesses  swearing  directly  adversely  from  the 
defendant's  oath  upon  which  the  perjury  was  assigned.  But 
the  strictness  in  that  regard  has  long  since  been  relaxed,  and 
text  writers  now  hold,  on  the  authority  of  tlie  adjudged  cases, 
the  rule  formerly  observed  must  not  be  understood  as  estab- 
lishing that  two  witnesses  are  necessary  to  disprove  the  fact 
sworn  to  by  defendant;  for  if  any  material  circumstance  be 
proved  by  other  witnesses  in  confirmation  of  the  witness  who 
gave  tlie  direct  testimony  of  the  perjury,  it  may  turn  the  scale 
and  warrant  a  conviction.  1  (ireenl.  Ev.,  §  257;  2  Iluss.  Cr., 
650.  It  is  said  it  is  upon  such  evidence  the  jury  must  find  the 
guilt  of  the  accused  beyond  a  reasonable  doubt.  That  is  un- 
doubtedly true;  but  it  is  not  necessary  to  state  in  every  in- 
struction the  degree  or  quantity  of  evidence  indispensable  to  a 
conviction  for  perjury,  nor  to  state  tlie  rule  of  evidence  in  such 
cases  in  connection  with  the  usual  formula,  no  conviction  can 
be  had  unless  the  accused  is  proved  guilty  beyond  a  reasonable 
doubt.  It  may  be  stated  in  a  separate  instruction,  if  the  ac- 
cused desires  to  have  the  jury  so  instructed. 

The  alleged  variance  between  the  averments  in  the  indict- 
ment and  the  ])roof  does  not  exist.  It  is  charged  in  the  in- 
dictment the  spurious  ballots  were  ordered  and  received  from 
S.B.  Wright  and  W.  II.  "Wright.  The  insistance  is,  such  bal- 
lots were  ordered  and  received  from  S.  B.  Wright  alone,  if  so 
ordered  or  received  at  all.  That  is  not  the  fact.  IJoth  the 
Wrights  were  present  when  the  ballots  were  ordered  and  both 
were  interested  in  doing  the  work,  and  it  is  therefore  true,  in 
law  and  in  fact,  the  spurious  ballots  were  ordered  from  both 
of  them.     It  is  also  proved  past  any  doubt  that  both  of  them 


1  - 


568 


AMERICAN  CRIMINAL  REPORTS. 


4i--;    ■■ 


it 


if'    ■  '      '  i 
t 


were  present  when  the  package  containing  the  spurious  tickets 
or  ballots  was  delivered  to  defendant. 

Lastly,  it  is  insisted  the  evidence  is  not  sufficient  to  war- 
rant the  conviction  of  the  accused,  and  the  reason  stated 
in  support  of  that  position  is  that  only  one  witness  swore  to 
the  facts  upon  which  the  perjury  is  assigned.  Tins  is  a  mis- 
apprehension of  the  evidence.  There  is  the  testimony  olinorc 
than  two  witnesses  swearing  directly  to  the  fact  tlie  accused 
ordered  spurious  tickets  or  ballots  to  be  engraved  and  ])i'i!iloi.'. 
There  is  also  the  testimony  of  two  witnosacs  to  the  other 
fact  upon  which  perjury  is  assigned,  that  the  package  siiid  to 
contain  the  spurious  tickets  or  ballots  was  delivered  to  defend- 
ant. As  respects  the  contents  of  the  packjige,  there  is  the  di- 
rect testimony  of  one  witness,  and  such  corroborating  testi- 
mony as  leaves  no  reasonable  doubt  on  tlie  mind,  it  contained 
the  spurious  tickets  or  ballots  that  had  just  that  altoinooii 
been  printed  in  such  great  haste  by  the  parties  delivering  sueli 
package,  and  at  the  request  of  the  defendant  himself.  With- 
out entering  upon  any  critical  analysis  of  the  evidinico,  it  is 
sufficient  to  say  it  has  been  closely  examined,  and  in  the  opin- 
ion of  this  court  it  fully  warrants  the  conviction  of  the  uc 
cused. 

After  the  verdict  of  guilty  was  rendered  a  motion  for  now 
trial  was  made.  One  cause  assigned  in  support  of  that  nK)tiou 
was  that  one  of  the  jurors  impaneled  to  try  the  cause,  and  who 
sat  in  the  case,  was  of  unsound  mind.  Touching  the  mental 
capacity  of  the  juror  quite  a  good  deal  of  testimony  was  in- 
troduced, but  the  court  was  of  opinion  the  juror  was  compe- 
tent, and  the  objection  was  accordingly  overruled.  It  would 
seem  to  be  a  sufficient  answer  to  the  position  taken,  it  docs 
not  appear  from  any  affidavit  or  otherwise  the  mental  condi- 
tion of  the  juror  was  not  as  well  known  to  defendant  or  his 
counsel  before  ho  was  accepted  by  them  on  the  panel  as  after- 
wards. If  a  disqualification  of  a  juror  was  known  to  either 
of  them  before  he  was  accepted,  it  cannot  be  assigned  for 
error  after  verdict.  The  law  on  this  subject  is  so  well  settled, 
the  point  need  not  be  elaborated.  Swarnes  v.  S'dtitn,  ."18  111, 
155;  Fitzpatrkk  v.  The  People,  98  id.,  209.  But  aside  from 
this  view  of  the  law,  it  does  not  appear,  frora  the  testimony 
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introduced  in  support  of  tho  motion  for  a  now  ti''al,  the  mind 
of  the  jm-or  wus  so  seriously  impaired  as  to  rondti' him  incom- 
petent. Two  i)hysiciuns  that  had  practiced  in  his  family,  and 
perhaps  treated  him,  never  discovered  any  disorder  in  his  men- 
tal faculties.  It  seems  not  to  have  occurred  to  tho  jurors  that 
sat  with  him,  he  was  a  man  of  unsound  mind,  or  that  ho  was  in 
any  way  deficient  in  his  reasoning  powers  or  memory.  It  is 
no  doubt  true  that  at  times  ho  was  eccentric,  and  much  in- 
clined to  oxaj,'<>crate,  particularly  as  to  his  money,  and  his 
bonds  or  government  securities.  Very  few,  if  any,  of  his 
neiglibors  seem  to  have  credited  his  statements  in  that  respect, 
and  it  is  shown  they  were  really  untrue.  IJut  there  is  no  sat- 
isfactory evidence  that  his  mind  was  so  much  atlc-ctod  as  to 
disqualify  him  as  a  juror,  and  there  was  no  ground  for  grant- 
ing a  new  trial  for  that  reason. 

Every  phase  of  this  case,  and  every  point  made  for  a  rever- 
sal, has  been  most  cai'efully  and  i)atiently  considered,  and  no 
error  has  been  discovered,  nor  has  any  been  ])ointed  out,  of 
sufficient  gravity  to  warrant  tho  reversal  of  the  judgment. 
Judgment  atfirmed. 

NoTK. —  PreauviptiouH  us  to  regularitij  of  proceedings. —  When  it  appears 
that  interior  courts  liavo  jurisdiction,  tlio  same  presumptions  aro  indulged 
iu  favor  of  tlie  regularity  and  validity  of  their  proceeding  as  in  case  of 
courts  of  general  jurisdiition ;  and  where  the  record  is  silent  as  to  whether 
a  plea  was  interposed  in  a  criminal  prosecution  before  a  justice,  it  will  be 
presumed  that  there  was  such  a  plea  before  trial.  Jones  v.  The  State,  104 
Ind.,  557. 

Appeal  from  justice, —  Where  a  case  is  appealed  from  a  justice  of  the 
peace  to  the  circuit  court,  in  the  absence  of  anything  to  the  contrary,  it 
will  be  presumed,  in  favor  of  tho  jurisdiction  of  tho  circuit  court,  that  the 
case  ciiine  into  that  court  by  a  regular  appeal.  Unruh  v.  The  Utate,  105 
Ind.,  117. 
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ACOITST    Sl'IKS    AND   SEVEN   OTnEKS    V.  TlIE   PkoI'I.I:.' 

(In  the  Suim>inu  Court  of  IllinoiB.    Opinion  Hied  September  1 1,  1S87.) 

The  Anaiicuist  Conspiracy  Muudur  Case. 

1.  Accessories  bf.kore  the  fact  and  i'rincipai.s.— AVIiilo  it  isconcpfipd 

that  no  one  of  tiie  ilefendiintB  threw  the  bomb  with  liis  own  Imnil 
whioli  caused  tlie  deatii  of  oflicor  Degnn,  thu  Htatute  of  Illinois  ulx)i- 
ishes  thu  distitictiun  between  ucceHHorieH  beforo  the  fact  ami  pvinin- 
pals,  and  under  it  all  accessories  beforo  the  fact  are  nnido  piintipuls. 
If,  therefore,  the  defcndanta  advised,  encDurayed,  aided  oralicticiltiie 
killing  of  Degan,  they  arc  as  guilty  as  though  they  took  his  lil'u  with 
their  own  hands. 

2.  Conspiracy  defined. —  A  conspiracy  may  be  defined  in  gei\eriil  tmm 

as  a  combination  of  twci  or  more  persons  by  some  concerted  iution  to 
accomplish  some  purpose,  not  in  itself  <  liminal  or  uidawfui,  liy  crim- 
inal or  unlawful  means.  It  is  not  necessary,  however,  that  tlio  ac- 
cused should  have  been  an  original  contriver  of  the  miscliiff, /or /le 
may  become  a  partaker  in  it  byjuiuiny  the  others  whUe  it  is  licing  vxe- 
(nited.  If  ho  concur,  no  proof  of  agreement  to  concur  is  necessary. 
As  soon  as  the  union  of  wills  for  the  unlawful  purpose  is  |)erlecte(l  tlio 
ofTense  of  conspiracy  is  complete.  This  joint  assent  of  niinils,  like  ail 
other  parts  of  a  criminal  case,  may  be  established  as  an  inference  oC  the 
jury  from  the  otlu-r  facts  proved ;  in  other  words,  may  bo  wslublished 
by  circumstantial  evidence. 
a.  Its  existence  estahlished  by  the  evidence. —  The  evidences  in  the 
record  am])ly  sustains  the  charge  that  the  defendants  were  cn^ja^'wl 
in  a  great  consi)iracy  to  overthrow  the  law,  and  that  tlu^  tliiowing  of 
the  bomb  in  Hay-market  sipiare  on  the  evening  of  5Iay  1  was  the  di- 
rect result  of  that  conspiracy.  First,  there  was  at  that  (inie  existing  in 
Chicago  an  organization  of  socialists  or  anarchists  whose  purpose  was 
the  overthrow  of  all  laws  which  wero  enacted  for  the  protection  of 
private  propertj'.  This  overthrowal  was  to  Ik;  accomplished  hy  t'oiue. 
The  organization  was  a  national  one,  divichnl  into  some  eighty  ^loaps, 
of  which  seven  are  mentioned  as  located  in  Chicago.  Schwah,  Neebe 
and  Lingg  belonged  to  tho  North  side  group;  Engel  and  Fischer  to  the 
Northwest ;  Spies,  Parsons  and  Fielden  to  the  American.  Connected 
with  these  groups  wero  armed  sections,  the  Lehr  and  Wehr  Verein, 
containing  one  thousand  drilled  men,  and  these  soldiers  were  known 
by  numbers  instead  of  names,  desire  for  secrecy  being  so  ureat.  Tlio 
Otiier  armed  sections  were  to  be  commanded  by  details  from  the  Lehr 
und  Wehr  Verein  if  called  into  action.  Tho  proof  shows  that  it  was 
this  organization  which  called  tho  meeting  of  May  4,  during  which 
the  bomb  was  thrown. 

1 A  condensed  statement  of  facts  in  this  csise  and  all  the  instructions  of 
the  court  (Hon.  Joseph  E.  Gary.  Jcdge)  are  published  in  Vol.  5,  Am.  Cr. 
Rep.,  pp.  637  to  054. 
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4  TnR  MUBDER  OF  DEOAN  WAS  IS  PUIWUANCR  OP  TniS  CONSPIIIAOY.— 
Tlio  main  fcaturo  of  tlio  Monday  night  plan  was  tlio  provinioij  for 
tlirowinj;  a  bonib  into  eacli  polico  station  and  then  nliootiiij;  down  tli(» 
policeniun  an  tliey  would  ooiuu  out.  TiiiH  provision  iiad  two  partft: 
First,  a  bomb  waH  to  bo  tlirown,  creating  destruction  and  confusion; 
second,  in  tho  midst  of  tlio  confusion  following  upon  tlio  explosion  of 
the  buinb,  tlu)  nionibers  of  tho  armed  sectionn  and  tlu)  rillonien  of  the 
Leiir  und  W'ehr  Verein  wero  to  (Ire  into  tho  policemen  and  destroy 
them  before  they  could  recover  from  their  surpriso,  and  it  is  apparent 
from  tho  evidonco  that  just  such  an  attack  was  mado  at  tho  Hay- 
market  as  wiw  conteniplati'd  and  iurangcd  for  by  tho  conspiracy  of 
Monday  night.  First,  a  bomb  was  thrown  among  tho  |)olicomon ;  next, 
allots  wero  llroil  into  their  ranks  by  armed  men,  belonging  to  tho  organ- 
izations. If  u  l>omb  had  Iteen  thrown  into  the  station  itself  and  the 
policemen  had  been  shot  while  coming  out,  a  part  of  tho  conspiracy 
would  have  been  litei'ally  executed  just  as  it  was  agreed  upon.  It 
could  make  no  dilferenco  in  tho  guilt  of  those  who  were  parties  to  tho 
conspiracy  that  tho  man  who  threw  the  bomb  and  his  confederates  who 
llred  tho  shots  wait«'d  boforo  doing  their  work  until  tho  policemen  in 
tho  station  hud  loft  it  and  had  advanced  somu  threo  hundred  foot  north 
of  it. 

n.  Dr.l'AUTUUE  FROM  THE  LIXR  OF  ACTIOM  AOREED  UPON,  NO  EXCUSE.— A 
man  may  bo  guilty  of  a  wrong  which  he  did  not  specihcally  intend,  if 
it  camo  naturally  or  oven  accidentally  through  some  other  spocilio  or 
a  general  evil  purpose.  When,  thevej'ore,  jwrsoiis  combine  to  do  an 
viilaw/iU  thing,  if  tho  act  of  one  proceeding  or  growing  out  of  tho 
common  purpose  ierinindtcs  iii  <i  vviminnl  result,  though  not  the  par- 
ticular result  meant,  ail  ar(>  guilty.  Whore  thert!  is  a  conspiracy  to 
accomi)lisli  an  unlawful  i)Uipo.se,  and  the  means  are  not  speeijiealltj 
(djrvi'd  upon  or  underntood,  each  eunsjtirator  beeoines  rexponniblc  for 
the  vieuns  uned  by  any  co-conspirator,  although  the  conspirator  who 
does  the  !ict  cannot  bo  identilied  or  discovered. 

6.  Acts  and   uixlakations  of  coNSPiUATOit. —  It  is  well  settled  that, 

wlio'.i  the  fact  of  a  consjiiracy  is  (jnco  established,  any  act  of  one  of  the 
conspirators  in  tho  prosecution  of  tho  enterprise  is  considered  tho  act 
of  all.  And  as  tho  existence  of  a  conspirnciy  in  any  particular  case  i» 
an  inference  to  bo  drawn  by  tho  jury  from  all  tho  facts  and  circum- 
stances in  evidence,  tho  prijsecutor  may  either  prove  tho  conspiracy 
which  renders  the  acts  of  the  conspirators  admissible  in  evidence,  or 
he  may  prove  the  acts  of  tho  different  persons,  and  thus  prove  tho  con- 
spiracy. Acts  and  declarations  of  a  conspirator  after  the  olTense  is 
committed  may  bo  received  against  tho  party  making  them,  but  not 
agtiiust  his  co-conspirators. 

7.  Newspaper  articles.— All  tho  defendants  in  this  case  are  proven  to 

have  belonged  to  the  illegal  organixation  above  spccifioil.  Hence,  they 
were  all  oo-consi)irators.  The  speeches  and  newsjvvpor  articles  were  in 
furtherance  of  the  common  design.  Being  the  acts  ami  declarations  of 
some  of  tho  conspirators,  thoy  are  the  acts  and  declarations  of  all  of 
them.  How  far  the  formation  and  execution  of  this  conspiracy  may 
have  been  aided  and  encouraged  by  the  printed  and  spoken  utterances 
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of  the  particular  defendants  here  named  was  a  proper  matter  for  the 
jury  to  consider  in  the  light  of  all  the  other  circumstivnces  developed 
by  the  testimony  in  this  case. 

8.  Hkkr  Host's  book. —  Herr  Host's  book,  so-called,  was  a  voluinimms 

incendiary,  outrageous  publication  going  into  the  detail  of  the  manu- 
facture of  ovplosives  and  arms  and  the  manner  of  preparing;  tliem 
filled  with  vile  suggestions  as  to  how  to  apply  the  results  of  inodt  n 
Bcionce  to  the  woi-k  of  destruction  of  the  capitalistic  syMtoui,  alioinuling 
in  advice  to  persons  who,  as  members  of  the  so-caUed  revolutioiuirv 
forces,  might  i)urpose  to  engage  in  the  use  of  tiiese  weapons  and  ex- 
plosives. Its  distribution  among  the  members  of  the  International 
groui)s  at  their  picnics  and  meetings  through  the  agency  of  the  Inter- 
national Association,  to  which  the  defendants  belonged,  is  ])roven  be- 
yond controversy.  It  was  then  proi)er  evidence  for  the  consideiatiou 
of  the  jury. 

9.  iNSTiiiiTioxs. —  The  instructions  in  this  cii.se  reviewed  and  found  to  l)e 

unobjectionable  when  taken  and  construed  together. 

10.  Reasonablk  doubt.— The  jwrtion  of  the  charge  ri  lating  to  reasonable 

doubt  to  which  com])laint  is  made  is  that  wiiich  is  contained  in  the 
following  words:  "  You  are  not  at  liberty  to  disbelieve,  as  jurors,  if, 
from  the  evidence,  you  believe  iis  men."  This  expression  has  been 
sanctioned  by  the  supreme  court  of  Pennsylvania  as  having  l)een  prop- 
erly used  in  an  instruction  given  to  tlie  jury  by  a  trial  judge,  and  this 
court  is  inclined  to  follow  tlie  ruling  tiiere  laid  down. 

11.  JUKOUS  AC'CUrTED  BY  DEFENDANTS  AFTER  EXUAUSTINO  AI.T.  PEUKMPTOUY 

CIIALLEN'UES. —  In  this  case  it  is  held  tiiat  it  must  be  madt!  to  appear 
that  an  objectionable  juror  was  jiut  upon  the  defendants  after  they  had 
e-xhausted  their  peremi)t()r3'  challenges;  that  unless  objection  is  shown 
to  one  or  more  of  the  jury  who  tried  the  case,  the  anteeedent  rulinj,'s 
of  the  court  upon  the  competency  or  incompetency  of  jurors  who  have 
been  challenged  and  set  asido  will  not  be  inquired  into  on  error. 

Geo.  Hunt,  Julius  S.  G/'mnel/,  Geo.  C.  Lifj/iam,  Franalu  11'. 
Wallrr  and  Kilmund  Furtltmai),  uttonieys  for  the  people. 

WiUlaiii  P.  Uladk,  Lionai'd  Sicift  and  Salomon  di  Zdnkr, 
for  the  plaintill's  in  error. 

Opinion  by  ^[aouudku,  .1.  This  ease  comes  before  iis  by  writ 
of  error  to  the  criminal  court  of  Cook  county.  The  writ  lius 
been  made  a  nupersedeas. 

Plaintiffs  in  error  were  tried  in  the  summer  of  1SS(!  for  the 
murder  of  ALatthias  J.  ])egan,  on  May  4,  1S8G,  in  the  city  of 
Chicago,  Cook  county,  Illinois.  On  August  20,  ISSG,  the  jtirv 
returned  a  verdict  finding  the  defendants  August  Spies,  .Miclmcl 
Schwab,  Samuel  Fielden,  Albert  If.  Parsons,  Adolph  I'"isclicr, 
George  Engel  and  Louis  Lingg  guilty  of  murder,  and  li.xinj^' 
death  as  the  penalty.    \^y  the  same  verdict  they  also  fouiul 
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Oscar  TV.  N'ecbo  guilty  of  murclor  and  fixed  the  penalty  at  im- 
prisonment in  the  penitentiary  for  fifteen  years. 

About  tlie  1st  day  of  May,  1S8G,  the  workingmen  of  Cliicago 
and  of  other  industrial  centers  in  the  United  States  were 
(rreatly  excited  upon  tlic  subject  of  inducing  their  employers 
to  reduce  the  time,  during  which  they  should  be  required  to 
labor  on  each  day,  to  eight  hours.  In  the  midst  of  tlie  excite- 
ment growing  out  of  tliis  eight-hour  movement,  as  it  was  called, 
a  meeting  was  held  on  the  evening  of  ]\[ay  i,  18S0,  at  the  Hay- 
market,  on  llandolph  street,  in  the  west  division  of  the  city 
of  Cbicago,  This  meeting  was  atldressed  by  the  defendants 
Spies,  Parsons  and  Fielden.  While  the  latter  Avas  making  the 
closing  speech,  and  at  some  point  of  time  between  10  and  half- 
past  10  o'clock  in  the  evening,  several  companies  of  policemen, 
numbcM'ing  one  hundred  and  eighty  men,  marched  into  the 
crowd  from  their  station  on  Des))laines  street,  and  ordered  the 
meeting  to  disperse.  As  soon  as  the  order  was  given  some  one 
tlirew  among  the  policemen  a  dynamite  bomb,  which  struck 
Degan,  who  was  one  of  the  police  oificers,  and  killed  him.  As 
a  result  of  the  throwing  of  the  bomb  and  of  the  firing  of  pistol 
shots,  which  iiniuediately  succeeded  the  throwing  of  the  bomb, 
six  policemen  besides  Degan  \\  ui  e  killed,  and  sixty  more  were 
seriously  wounded. 

It  is  undisputed  that  tlie  bomb  was  thrown  and  that  it  caused 
the  (loath  of  Degan.  It  is  conceded  that  no  one  of  the  con- 
victed defendants  throw  tlie  bomb  with  his  own  hands.  Plaint- 
iffs ill  error  are  charged  with  being  accessories  before  the  fact. 
There  are  sixty-nine  counts  in  the  indictment.  Some  of  the 
counts  charge  that  the  eight  defendants  above  named,  being 
present,  aided,  abetteil  and  assisted  in  the  throwing  of  the 
bonii);  others  that,  not  being  present,  aiding,  abetting  or  as- 
sisting, they  advised,  encouraged,  aided  and  abetted  such 
throwing.  Some  of  tlie  counts  charge  that  said  defen<lants 
advised,  encouraged,  aided  and  abetted  one  Rudolph  Schnau- 
belt  in  the  perpetration  of  the  crime;  others,  that  they  advised, 
encouraged,  aided  and  abetted  an  unknown  person  in  the  per- 
petration thereof. 

The  Illinois  statute  upon  this  subject  is  as  follows  (ch.  38, 
div.  2,  sees.  2  and  3) : 

"  Sec.  2.    An  accessory  is  he  who  stands  by  and  aids,  abets, 
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or  assists,  or  who,  not  being  present,  aiding,  abetting  or  assist- 
ing, hath  advised,  encouraged,  aided  or  abetted  the  perpetra- 
tion of  the  crime.  He  a  'ho  thus  aids,  abets,  assists,  advises  or 
encourages  shall  be  considered  as  principal  and  punished  ac- 
cordingly." 

"Sec.  3.  Every  such  accessory,  when  a  crime  is  committed 
within  or  without  this  state  by  his  aid  or  procurement  in  this 
state,  may  be  indicted  and  convicted  at  the  same  time  as  the 
princi[)al,  or  before  or  after  his  conviction,  and  whether  the 
principal  is  convicted  or  amenable  to  justice  or  not,  and  pun- 
ished as  principal." 

This  statute  abolishes  the  distinction  between  accessories  be- 
fore the  fact  and  principals:  by  it  all  accessories  before  the 
fact  are  made  principals.  As  the  acts  of  the  principal  are  thus 
made  the  acts  of  the  accessory,  the  latter  may  be  chari^ed  as 
having  done  the  acts  himself,  and  may  be  indicted  and  pun- 
ished accordingly.  Baxter  v.  People,  3  Gilm.,  308;  JJeinpsey 
V.  People,  47  111.,  323. 

If,  tlierefore,  the  defendants  advised,  encouraged,  aided  or 
abetted  the  killing  of  Degan,  they  are  as  guilty  as  thoiiifhthey 
took  his  life  with  their  own  hands.  If  any  of  them  stood  by 
and  aided,  abetted  or  assisted  in  the  throwing  of  the  bomb, 
those  of  them  who  did  so  arc  as  guilty  as  though  they  threw 
it  themselves. 

It  is  charged  that  the  defendants  formed  a  common  purpose, 
and  were  united  in  a  common  design  to  aid  and  encoiirai;o  the 
murder  of  the  policemen  among  wliom  the  bomb  was  thrown. 
If  they  combined  to  accompli.?h  such  murder  by  concerted 
action,  the  ordinary  law  of  conspiracy  is  applicable,  and  the 
acts  and  declarations  of  one  of  them,  done  in  furthoi'ance  of 
the  common  design,  are,  in  contemplation  of  law,  the  acts  and 
declarations  of  all.  This  prosecution,  however,  is  not  lor  con- 
spiracy as  a  substantive  crime.  Proof  of  conspiracy  is  only 
proper  so  far  as  it  may  tend  to  sliow  a  common  design  to  en- 
courage the  ?niirder  charged  against  the  prisoners.  It  may  be 
introduced  for  the  purpose  of  establishing  the  position  of  the 
members  of  the  combination  as  accessories  to  the  crime  of 
murder. 

The  questions  which  thus  present  themselves  at  the  threshold 
of  the  case  are  these :  Did  the  defendants  have  a  common  pur- 
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pose  or  design  to  advise,  encourage,  aid  or  abet  the  murder  of 
the  police?  Did  they  combine  together  and  with  others  with 
a  view  to  carrying  that  purpose  or  design  into  effect?  Did 
they  or  either  or  any  of  them  do  such  acts  or  make  such  declur 
rations  in  furtherance  of  the  common  purpose  or  design,  as  did 
actually  have  the  effect  of  encouraging,  aiding  or  abetting  the 
crime  in  question? 

The  solution  of  these  questions  involves  an  examination  of 
the  evidence. 

The  first  inquiry  which  naturally  presents  itself  is,  who  made 
the  bomb  which  killed  Degan? 

Fifd.  The  bomb  was  round.  Zoller,  a  witness  for  the  de- 
fense, says  of  it,  as  he  saw  it  going  through  the  air:  "It seems 
to  mo  it  was  more  round  and  about  as  big  as  a  baseball."  Tay- 
lor, another  witness  for  the  defense,  says:  "I  saw  the  bomb 
enough  to  know  it  was  a  round  bomb." 

There  is  much  evidence  in  the  record  as  to  the  different 
kinds  of  bombs  and  as  to  the  mode  of  their  construction.  The 
simplest  and  cheapest  ionn  is  what  is  known  as  the  gas-pipe 
bomb,  the  mode  of  constructing  which  is  hereafter  e.\i)lainc'i. 
The  gas-pipe  bomb  is  the  one  which  the  ordinary,  unskilled 
Icaborer  would  be  most  apt  to  make,  if  he  desired  to  use  such  a 
weapon. 

The  round  bombs,  hou'over,  are  more  expensive,  and  their 
construction  is  more  diliicult  and  more  liable  to  discovery. 
Such  a  bomb  consists  of  two  semi-globes,  which,  if  made  of 
iron,  must  bo  obtained  at  a  foundry,  or  if  made  of  zinc  or  other 
material,  require  the  use  of  brass  or  clay  molds  and  facilities 
for  melting  the  metals  entering  into  their  composition.  The 
semi-globes  must  be  fastened  together  by  solder  or  by  bolts. 
Holes  must  be  drilled  for  the  insertion  of  the  bolts  and  also  for 
the  insertion  of  the  caps  and  fuse.  Care  must  bo  taken  to  fill 
in  the  dynamite  properly  and  to  insert  the  fulminating  cap  into 
the  dynamite  and  the  fuse  into  the  cap.  The  construction  of 
such  bombs  requires  time  and  skill  and  involves  considerable 
expense  in  the  purchase  of  materials. 

SlcoiuI.  The  bomb  thrown  at  the  Hay-market  w^as  exploded 
by  means  of  ti  projecting  fuse,  ignited  before  leaving  the  hand 
by  a  match  or  a  lighted  cigar.  This  abundantly  appears  from 
the  evidence  of  those  who  saw  it  before  it  fell.    One  witness 
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says  it  was  like  a  fire-cracker  in  the  air;  anotlier,  timt  "  it  was 
like  a  burnt  out  match,  tliat  was  lit  yet;"  another,  that  it  was 
a  "streak  of  lire"  in  the  air;  still  another  calls  it  "a  Utile  tail 
of  fire  (juivering  in  the  air."' 

As  wo  understand  the  evidence  in  regard  to  the  mode  of 
constructing  a  round  bomb  with  a  fuse,  the  metliod  is  as  fol- 
lows: AVhen  the  two  semi-globular  sliells  are  fastened  to- 
gether, and  th(5  dynamite  is  filled  in  through  an  opening  made 
for  that  ])urposo,  a  fuse  six  or  eight  inches  long  is  insei-tcd  in 
a  detonating  cap;  the  cap  is  pinched  so  as  to  hold  the  fuse; 
the  cap  is  then  inserted  about  two-thirds  of  its  lengtli  into  the 
dynamite  through  the  opening,  and  five  or  six  inciies  of  fuse 
are  left  to  project  outsi<le  of  the  bomb. 

There  are  bombs  which  do  not  have  the  projecting  fuse. 
When  explosion  is  dc^sired  from  a  distance,  a  wire  and  electric 
battery  are  used.  A  primer  bomb  has  a  percussicjii  cap  on 
each  side,  so  that,  when  it  is  thrown,  "  whichever  side  strikes 
will  explode  tlie  caj>."  Another  kind  of  bomb  is  described  in 
the  testimony  as  having  the  appearance  of  a  fruit-can,  con- 
taining a  glass  tube  connected  with  the  toj)  by  a  screw,  and  so 
fixed  as  to  explode  when  thrown  against  a  hard  sul)stanco. 

The  bond)  with  a  projecting  fuse  of  six  or  eight  iiiclios  is 
made  to  be  thrown  into  a  crowd  of  men  and  when  "only  a 
few  minutes  arc  desired  to  get  away,"  and  "only  so  much  fuse 
is  reijuired  as  can  burn  in  the  interval  of  throwing."  AVlien 
the  fuse  proj(!cts  in  the  manner  imlieated  it  is  necessary  to  ap- 
ply a  light  externally  to  the  end  of  the  fuse  before  the  bonilt 
is  thrown. 

Third.  The  shell  of  the  bomb  whicli  exploded  was  of  am- 
posite  mumifacture.  J'ieces  of  the  shell  were  taken  l)y  the 
physicians  from  the  body  of  Degan  and  from  the  body  of  offi- 
cer iMurphy,  who  had  fifteen  shell  wounds.  These  pieces  were 
subjected  to  chemical  examination,  and  were  found  to  I)e  com- 
posed of  tin  and  lead,  with  traces  of  antimony,  iron  and  zinc. 
The  Degan  piece  contained  slightly  more  tin  than  the  Murphy 
piece,  but  the  ingredients  of  the  two  pieces  were  exactly  the 
same.  The  chemists  who  made  the  analysis  here  referred  to, 
and  who  have  given  their  testimony  in  relation  to  the  same. 
swear  that  there  is  no  commercial  substance  whicli  has  the 
same  composition  as  these  pieces  of  shell.    Commercial  lead, 
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they  say ,  never  contains  tin.  Solder  is  composed  of  tin  and 
lead,  but  the  proportion  of  tin  in  solder  to  the  amount  of  lead 
therein  is  so  different  from  the  proportions  of  those  ingredients 
in  the  pieces  of  shell  so  analyzed  that  the  latter  could  not  have 
hcen  made  of  solder.  Experiments  also  demonstrated  that 
the  exploded  bomb  could  not  have  been  made  out  of  old  lead- 
pipe  that  had  been  plugged  or  mended  with  solder.  The  pro- 
portions of  lead  and  tin  in  such  case  are  vastly  different  from 
their  proportions  in  the  pieces  of  the  bomb  which  were  sub- 
jected to  examination.  In  the  latter,  lead  was  the  basis  of  the 
preparation,  but  tin,  or  some  other  metal  containing  tin.  was 
mixed  with  the  lead. 

Fourth.  The  bomb  which  exploded  had  upon  it  a  small  iron 
nut.  One  Michael  Ilahn  was  standing  on  the  northwest  corner 
of  Dcsplaines  and  Kandolph  streets  when  the  bomb  exploded 
at  the  Hay -market  meeting,  and  was  struck  by  a  part  of  it.  On 
tlie  morning  of  May  5, 1886,  a  surgeon  extracted  from  his  body 
an  iron  nut,  threaded  in  the  circular  opening  through  its  cen- 
ter, so  as  to  fit  upon  the  screw  end  of  a  bolt,  of  which  it  had 
evidently  been  a  part.  The  discovery  of  this  nut  points  un- 
erringly to  the  conclusion  that  the  two  semi-globular  halves  of 
the  exploded  bomb  had  been  fastened  together  by  a  bolt  and 
had  not  been  soldered  together.  The  evidence  shows  that 
soldering  was  the  usual  method  of  fastening  together  the  two 
lialves  of  the  round  bomb. 

The  four  characteristics  of  the  exploded  bomb,  which  have 
been  thus  indicat.-d,  were  found  to  exist  in  the  bombs  which 
were  made  by  the  defendant  Louis  Lingg. 

First.  Many  of  the  bombs  made  by  Lingg  were  round  or 
globular  in  form.  The  defendant  Lingg  came  to  this  country 
for  the  first  time  in  the  summer  of  1885  fi-om  some  place  in 
Germany.  In  August  of  that  year  he  became  acquainted  with 
William  Seliger,  a  German  carpenter  who  had  resided  in  Amer- 
ica three  years  and  a  half.  Two  weeks  before  Christmas,  1885, 
he  went  to  board  and  room  at  Seliger's  house,  No.  412  Sedg- 
wick street,  in  the  North  division  of  the  city  of  Chicago.  More 
than  six  weeks  before  May  1,  1880,  he  brought  a  bomb  to  the 
house  and  said  he  was  going  to  make  bombs.  Some  six  weeks 
before  that  date,  or  about  the  middle  of  March,  1886,  he 
brought  dynamite  there.  He  had  three  different  kinds  of 
Vol.  VI— 87 
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dynamite.  IIo  had  no  regular  employment  for  about  four 
weeks  prior  to  M.ay  1,  1886.  During  this  time  ho  was  experi- 
menting with  dynamite,  and  with  round  and  long  or  guspipe 
bombs.  He  exploded  the  latter  in  the  woods  north  of  the  city, 
and  "says  he  put  one  right  in  the  crotch  of  a  tree  and  slit  it  all 
up."  During  a  period  of  si.v  weeks  prior  to  May  1,  1880,  ho 
was  at  work  from  time  to  time  making  somi-globul:ir  bomb- 
shells, and  was  often  assisted  in  this  work  by  Seliger  and  bv 
two  men  named  Thielen  and  Hermann  or  TIeumann.  These 
semi-globes  appear  to  ha.ve  been  all  finished  buforo  May  4, 
1836,  and,  of  course,  were  intended  for  round  bombs,  the  only 
kind  in  the  construction  of  which  such  shells  were  usod.  After 
Lingg's  ari'est,  round  bombs  were  found  in  a  tnmk  in  his  room 
and  under  a  sidewalk  on  Sigel  street,  where  he  is  j)roven  to 
have  hidden  them,  and  in  the  possession  or  under  the  control 
of  one  Lehniann,  to  whom  he  is  proven  to  have  given  tliem. 
It  thus  appears  that  the  exploded  bomb  corresponded  in  shape 
and  form  with  many  of  the  bombs  made  by  Lingg. 

Second.  The  bombs  made  by  Lingg  had  tho  projedhir/  fusi' 
so  as  to  be  exploded  by  the  external  application  of  fire. 

On  April  .'](),  18r.6,  being  the  Friday  before  the  day  of  the 
Hay-market  meeting,  Lingg  brought  to  Seliger's  house  a  large 
wooden  box,  about  three  feet  long,  from  sixteen  to  eighteen 
inches  high  and  from  sixteen  to  eighteen  inches  broad,  inside 
of  which  was  a  tin  box  containing  dynamite.  On  the  noxt  Tues- 
day, May  4,  1886,  he  was  occupied  during  the  afternoon  ami 
until  after  7  o'clock  in  the  evening,  in  fiUirg  this  dyniiinito  into 
gas-pipes  and  globular  shells,  using  a  flat  piece  of  wood  which 
he  had  made  for  that  purpose,  lie  was  assisted  in  his  labors 
by  a  number  of  persons,  and  among  these  were  Soligor,  Thielen, 
and  Hermann,  already  mentioned,  and  two  men  named  ITuobner 
and  Munsenberg  or  Muensenberger,  the  latter  of  whom  was 
probably  the  blacksmith  hereafter  referred  to.  Upwards  of 
fifty  bombs  were  finished  that  afternoon,  and  the  work  on  them 
would  appear  to  have  been  continued  up  to  or  beyond  the  horn- 
on  that  evening  for  which  the  [Lay-market  meeting  had  been 
called,  as  hereafter  stated.  The  rooms  in  Seliger's  house 
which  were  used  by  Lingg  and  his  assistants  for  their  worlc  are 
.spoken  of  as  the  front  room  and  the  bedroom.  The  witness 
T^hmann  visited  these  rooms  twice  on  Tuesday  afternoon  in 
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company  with  a  countryman  of  bis,  a  Prussian  named  Smideke, 
who  went  there  with  him  to  buy  a  revolver.  His  lirst  visit  was 
made  at  5  o'clock  in  the  afternoon,  at  wbich  time  he  saw  there 
Ungg,  Soliger,  Iluebner,  and  a  person  of  whom  ho  speaks  as 
follows:  "One  whose  name  I  did  not  know;  it  is  said  that  be 
Is  a  blacksmith."  Tiiey  were  in  the  bedroom  and  each  hud 
a  cloth  tied  around  his  face,  but  the  witness  "  could  not  pre- 
cisely SCO  what  they  were  doing." 

The  second  visit  was  made  to  the  rooms  iit  7  o'clock  in  the 
evoning,  and  lasted  about  ten  minutes.  At  this  time  Lchmann 
did  not  get  into  the  bedroom,  but  they  were  busy  there  as  at 
the  first  visit.  He  saw  Iluebner  working  at  some  coll  of  fuse 
which  looked  like  strings  or  white  cord ;  he  was  cutting  it  into 
pieces;  they  were  putting  fuse  into  caps  in  the  front  room. 
During  one  of  these  visits  Lingg  gave  to  Lehmann  a  small 
leatlier  hand-satchel  or  trunk,  which  the  latter  took  home  and 
placed  in  iiis  woodshed,  and  at  3  o'clock  next  morning,  after 
he  had  learned  of  the  destruction  wrought  at  the  Ilay-market, 
carried  "away  to  the  prairie,"  there  burying  its  contents.  The 
satchel  contained  a  tin  box  or  can  nearly  full  of  dynamite,  and 
three  ronrul  bombs,  some  caps,  and  two  coils  of  fuse.  Another 
circumstance  may  be  mentioned  in  this  connection.  After  10 
o'clock  on  Tuesday  night,  when  Lingg  and  Seliger  were  on 
Larrabee  street,  just  south  of  North  avenue,  in  the  North  divis- 
ion of  the  city,  a  patrol  wagon  passed  them,  which  was  manned 
with  policemen,  and  had  been  summoned  to  the  Ilay-market 
hya  call  through  the  telephone.  Lingg  proposed  to  throw 
among  tlie  policemen  in  the  wagon  a  bomb,  v/hich  ho  had  about 
his  person,  unci,  for  the  pur|)Ose  of  exploding  it,  demanded  a 
light  from  Seliger,  who  was  smoking  a  cigar  at  the  time.  It 
thus  api)cars  that  the  bombs  made  by  Lingg  were  made  with 
the  projecting  fuse,  and  so  correspond  with  the  second  feature 
of  the  exploded  bomb,  as  already  noticed. 

Tlunl.  Tlie  shells  of  the  round  bombs  made  by  Lingg  were 
constructed  of  composite  metal. 

Their  correspondence  in  this  particular  with  the  shell  of  the 
exploded  bomb  tends  very  strongly  to  show  that  the  same 
hand  which  made  them  also  made  the  exploded  bomb,  Lingg, 
Seliger,  Thielen  and  Hermann  were  frequently  engaged  in 
"meltinff  and  castinsr"  in  Seliger's  kitchen  dunng  the  six 
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weeks  before  May  1,  1886.  Linn^j^  melted  load  or  some  other 
metal  in  a  ladle  on  the  kitchen  stove.  A  pan  is  identitiod  as 
one  which  was  used  by  him  in  making  the  semi-globes  found 
in  his  round  bombs.  He  also  made  use  for  such  purpose  of 
clay  molds,  constructed  by  himself.  One  of  these  clay  molds 
could  only  be  used  twice. 

Pieces  of  bomb-shells  proven  to  have  been  made  by  Linf^o- 
in  the  manner  and  with  the  materials  here  indicated  were  sub- 
jected to  chemical  analysis.  They  were  composed  of  a  certain 
l^ercentage  of  tin,  and  the  remainder  was  lead,  with  traces  of 
antimony,  iron  and  zinc.  Out  of  four  bombs  examined,  the 
percentage  of  tin  in  the  different  bombs  varied  slightly  in 
three,  and  in  the  fourth  considerably  more  than  in  tiie  other 
three.  As  a  result  of  the  chemical  analysis,  the  piece  of  shell 
taken  from  Degan's  body  and  the  ])ieccs  of  the  shells  discov- 
ered in  Lingg's  possession  after  his  arrest  were  shown  to  be 
composed  of  exactly  the  same  ingredients. 

After  May  4  there  were  found  in  Lingg's  room  a  motalcup, 
a  cold  chisel,  a  iile,  shells,  loaded  cartridges,  "metal  and  also 
some  lead,"  "  some  babbitt-metal,  son'ie  sheets  of  lead,"  bolts, 
pieces  of  metal  in  a  Japan  dinner  box  with  four  dynamite  gas- 
pipe  bombs,  two  loaded  and  two  empty,  a  liemington  riHe,  a 
round  dynamite  bomb,  loaded,  two  pieces  of  solder,  a  blast  ham- 
mer and  a  smaller  pointed  hammer,  a  couple  of  iron  bolts  and 
drills,  a  two-quart  pail  with  sawdust  in  the  bottom,  a  tin  (|uart 
basin  with  fuse  and  sawdust  or  dynamite  in  it,  two  long  car- 
tridges of  dynamite  and  some  fuse  already  fixed,  fuse  about  four- 
inches  long  and  caps,  a  big  coil  of  fuse  in  the  trunk,  a  piece  of 
block  tin,  a  piece  of  candlestick.  Babbitt-metal  is  an  alloy  of 
copper,  tin,  and  zinc.  Many  of  the  articles  found  were  chem- 
ically analyzed.  The  candlestick  or  toy  proved,  upon  analysis, 
to  contain  tin,  lead,  antimony,  zinc  and  a  trace  of  copper.  All 
the  ingredients  necessary  to  make  up  the  composite  material, 
out  of  which  the  exploded  shell  was  constructed,  were  thusdis- 
covei'ed  to  be  in  Lingg's  possession. 

The  shell  of  the  globular  bomb,  if  entirely  of  lead,  would  be 
soft  and  yielding,  and  on  this  account  would  fail  to  furnish 
that  degree  of  resistance  to  the  dynamite  which  appeai-s  from 
the  evidence  to  be  necessary  in  order  to  make  the  explosion 
effective.    It  was  evidently  for  this  reason  that  some  other 
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substance,  snch  as  tin,  was  combined  with  tlio  lead  to  give  the 
shell  a  firmer  consistence  and  make  its  effect  more  deadly. 
Witli  the  same  end  in  view,  nails  and  wire,  as  will  bo  here- 
after seen,  were  recommen{hid  by  the  det'eiulant  Engel  to  be 
put  around  the  gas-pipe  bombs. 

It  appears  that  of  the  bombs  made  by  i^ingg  which  were 
analyzed,  each  differed  slightly  from  the  others  in  the  amount 
of  tin,  though  all  contained  the  same  ingredients.  It  also  ap- 
pears that  the  two  halves  of  the  same  bomb  would  differ  some- 
what in  the  proportions  of  the  metal  present,  and  this  accounts 
for  tlie  fact  that  the  piece  from  Degan's  body  contained  a  very 
little  more  tin  than  the  piece  from  Murphy's  body,  each  evi- 
dently coming  from  a  different  half  of  the  bomb. 

Tlieso  slight  differences  are  such  as  would  naturally  be  ex- 
pected, when  shells  were  made  with  the  rude  materials  with 
which  Lingg  worked,  melting  his  metals  in  a  small  ladle  on  a 
kitchen  stove,  casting  lialf  a  shell  at  a  time,  making  use  of 
clay  molds  made  by  himself,  each  one  of  which  could  only  be 
used  twice. 

Fourth.  The  somi-globular  halves  of  each  round  bomb  made 
by  Lingg  were  fastened  together  by  a  bolt,  upon  one  end  of 
which  was  screwed  a  suiall  ivoii  nut,  sliowinga  remarkable  cor- 
respondence between  the  Lingg  bombs  and  tlie  exploded  bomb 
in  the  fourth  peculiarity  of  the  latter,  which  has  been  hereto- 
fore mentioned. 

On  the  morning  of  Tuesday,  May  4th,  Lingg  left  Seliger's 
house  to  go  to  a  meeting  on  the  West  side  and  did  not  return 
until  1  o'clock  in  the  afternoon.  liefore  leaving  he  instructed 
Seligcr  to  go  to  work  at  the  bombs,  remarking  that  they  would 
be  taken  away  that  day.  lie  gave  Scliger  a  bolt,  and  said 
"that  ho  had  not  enough  of  those  bolts,"  and  told  him  to  go 
to  Cly bourne  avenue  and  "get  there  some  that  he  had  already 
spoken  to  the  man  about."  About  fifty  of  the  bolts  were  pro- 
cured in  accordance  with  the  directions  thus  given.  Seliger 
was  engaged  in  the  forenoon  in  drilling  holes  in  the  shells 
already  on  hand  for  the  bolts  to  pass  through.  He  was  chided 
by  Lingg,  upon  the  latter's  return,  for  having  progressed  so 
slowly  with  tiie  work,  and  was  informed  that  they  would  "  have 
to  work  very  diligently  during  the  afternoon." 

The  evidence  shows  that  the  bolt  used  by  Lingg  was  a  me- 
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tallic  pin  running  through  tho  bomb,  that  a  head  was  formed 
on  one  end  of  this  pin,  and  on  the  otlier  end  there  was  cut  a 
thread  upon  which  was  screwed  a  movable  piece  called  a  nut, 
tho  head  at  one  end  and  the  nut  at  the  other  holding  ti)c  two 
somi-globos  together.  These  bolts  wore  found  in  the  bombs 
afterwards  taken  from  the  possession  of  Lingg,  and  proven  by 
tho  undisputed  testimony  in  the  case  to  have  been  made  by  him. 

The  nut  taken  from  the  body  of  Ilahn,  and  whidi  was  a 
part  of  the  exploded  bomb,  was  applied  to  the  threaded  end  of 
one  of  the  bolts  taken  from  a  bomb  made  by  Lingg  and  was 
found  to  lit  it  exactly.  This  cannot  be  regarded  otherwise 
than  as  a  circumstance  of  very  grave  significance. 

In  view  of  the  considerations  thus  far  presented,  and  of 
others  which  will  suggest  themselves  as  the  examination  pro- 
coeds,  wo  think  the  jury  were  warranted  in  believing  from  the 
evidence  that  the  bomb  which  killed  Degan  was  one  of  tho 
bombs  made  b}-  the  defendant  Lingg. 

Thi;H  conclusion  receives  indorsement  from  the  fact  that  the 
making  of  such  bombs  as  have  boon  described  is  a  new,  unusual 
and  dangerous  occupation.  There  are  no  bomb  manufiictorics. 
A  bomb  is  not  an  ai'ticlo  which  can  bo  bought  in  tho  market 
like  a  revolver,  lie  who  woidd  use  such  a  wea{)on  must  make  it 
him.self. 

According  to  the  evidence  in  this  record  dynamite  is  com- 
posed of  nitro-glycerine  and  clay  or  sawdust;  it  must  be 
handled  with  care;  it  will  explode  if  subjected  to  too  great  a 
degree  of  heat;  it  should  not  be  exposed  to  the  rays  of  tlic 
sun,  or  placed  too  near  the  fire;  if  kept  fr-  any  length  of  time 
it  must  be  stored  with  caution ;  for  instance,  it  is  recommcndcil 
that  it  be  wrapped  in  oil  Maj)er,  placed  in  a  box  of  sawdust 
and  buried  in  the  cellar;  wnen,  in  handling  it,  it  gets  upon  the 
skin,  headache  is  produced;  if  its  dangerous  gases  are  inlialcd, 
frightful  pains  in  the  head  will  be  the  result.  Moreover,  infor- 
mation as  to  its  peculiarities  and  as  to  the  safest  mode  of  iiand- 
ling  it  is  limited  and  to  someextei'.t  not  accessible. 

For  these  reasons  so  hazardous  a  business  as  fdling  homb- 
.shells  with  dynamite  will  rarely  be  engaged  in.  Ifence,  when 
a  murder  is  the  result  of  the  explosion  of  a  dynamite  bomb, 
and  about  the  time  of  the  murder  a  man  is  found  making  such 
bombs  near  the  scene  of  the  explosion,  his  responsibility  for 
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the  crime,  viewed  in  connection  with  other  criminating  cir- 
cuiiistiiiices  which  may  exist,  will  bo  a  more  natural  inference 
than  wiiere  some  more  common  weapon  of  destruction  has 
been  used. 

Tiio  next  question  to  be  coiusidoreii  is,  why  did  the  defend- 
ant i-ing^  make  the  bomb  which  killed  De^an? 

In  order  to  satisfactorily  answer  this  question  it  becomes 
necessary  to  examine  the  ciuu-actor  and  purposes  of  an  asso- 
ciation with  which  all  the  defendants  in  this  case  were  con- 
nected. 

Tlio  record  shows  the  existeiic«  of  an  organization  known  as 
the  International  Workin<,nMen's  Association,  or  the  Inter- 
national Arbeitor  Association,  generally  called  the  "Interna- 
tionals," and  sometimes  designated  for  brevity  as  the  I.  A.  A. 

The  platform  or  declarati<»ii  of  principles  adopted  by  this 
organization  was  published  by  a  certain  bui-eau  of  information 
;nul  by  certain  newspapers,  called  tho  "Alarm"  and  the  " Ar- 
beiter  Zeitung,"  which  are  more  particularly  referred  to  here- 
iil'ter.  It  appeared  in  all  the  issues  of  the  latter  ])aper  during 
the  months  of  February,  March  and  April,  188(».  It  is  too 
long  for  insertion  here.  It  urges  that  tho  present  system, 
under  which  property  is  owned  by  individuals,  should  be  de- 
strovod,  and  that  all  capital  which  has  been  produced  by  labor 
should  be  transformed  into  common  property.  It  says:  "It  is 
only  when  capital  is  made  common  and  indivisible  that  all  can 
bo  made  to  partake  fully  and  freely  of  the  fruits  of  common 
activity;  only  by  the  impossibility  of  acquiring  individual 
(private)  capital  can  every  one  be  conijielled  to  work  who 
claims  the  right  to  live."  It  char-ges  that  the  government,  the 
law,  the  schools,  the  churches,  the  press,  are  in  the  pay  and 
under  the  sway  of  the  property-owning  and  capitalistic  classes, 
and  that  the  laboring  classes  must  achieve  their  deliverance 
through  their  own  strength. 

This  International  platform  tluis  addresses  the  workingmen: 
"As  in  former  times  no  privileged  class  ever  relinquished  its 
tyranny,  no  more  can  we  take  it  for  granted  that  the  capital- 
ists of  the  present  day  will  forego  their  privileges  and  their 
authority  without  compulsion.  .  .  .  It  is  therefore  self-evi- 
dent that  the  fight  of  proletarianism  (the  laboring  classes) 
against  the  bourgeoise  (the  middle  classes)  must  have  a  violent 
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revolutionary  character,  and  that  more  vvaj^o  conflicts  can 
never  lead  to  tlio  goal.  We  could  hIiow,  by  ninncroiis  illus- 
trations,  that  all  attempts  which  have  heen  made  in  tlio  imst 
to  do  away  with  the  existing;  monstrous  social  system  through 
peaceable  means,  for  example,  throu<j;h  the  hallot-hox.  luivo 
been  entirely  useless  and  will  bo  so  in  the  future.  ,  .  .  Wo 
know,  therefore,  that  the  ruling'-  <;hiss  will  not  volunturiiv  re- 
linquish their  prero<Jative  and  will  make  no  concessions  to  us. 
Under  all  these  circumstances  thens  is  only  oiu!  remedy  loft  - 
force.  .  .  .  Therefore  it  is  your  ri<fht,  it  is  your  duty,  says 
Jefferson,  to  arm  yourselves.  Af^itation,  witli  a  view  to  or<funi- 
zation,  organizations  for  the  purpose  of  rebellion;  heroin  is  in- 
dicated in  a  few  words  the  way  which  workingmen  nuist  take 
if  they  would  rid  themselves  of  their  chains." 

It  is  here  admitted  that  the  property  of  each  individual  in 
the  community  couhl  not  bo  taken  away  from  him  and  put 
into  a  common  fund  to  be  dividetl  among  all  the  moinlxM's  of 
the  community  without  a  resort  to  revolution  and  force.  Tim 
way  to  the  result  sought  to  bo  reached  by  the  International 
platform  here  referred  to  leads,  through  the  crinu^s  of  rob- 
bery, theft  and  murder,  to  the  destruction  of  the  e.\istin<f  sys- 
tem of  social  order  and  of  all  the  laws  and  institutions  upon 
which  that  system  is  based. 

The  association  whose  ]>rinciples  are  thus  outlined  in  its 
platform  was  divided  into  groups,  of  which  there  wvw  ci<,dity 
in  the  United  States  in  Marcli,  ISS."),  located  principally  in  the 
centers  of  industry.  For  sonu;  time  ])rior  to  i\lay  1,  l^si;,  tiioio 
was  a  number  of  these  groups  in  Chicago.  The  followiiii,'  are 
spoken  of  by  dilferent  witnesses:  The  North  side  group,  which 
mot  at  No.  58  Clybourne  avenue  in  the  north  division  of  the 
city;  the  Northwest  side  group,  which  met  at  Thalia  Hall, No. 
036  Milwaukee  avenue,  in  the  northwestern  part  of  the  city; 
the  American  grouj),  which  met  generally  at  No.  5+  AVost 
I^ke  street,  in  the  west  division  of  the  city,  but  sometimes  at 
Baum's  Pavilion  at  the  corner  of  (vottago  (Jrove  avenue  and 
Twenty-second  street  in  the  south  division  of  the  city,  and  at 
No.  45  North  Clark  street,  No.  100  Randolph  street,  and  on 
the  lake  front;  the  group  "  Karl  Marx,"  which  met  at  No.  03 
Emma  street  in  the  west  division;  the  group  "  Freiheit,"  which 
met  on  Sherman  street  in  the  south  division;  the  Southwest 
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si(lef,'r()iip,  wliicli  met  at  No.  <;U  Throop  stropt  in  tlio  soutli- 
wcstcrii  part  of  tlio  city;  the  ^rroiip.  ".lelFersoti  No.  1,"  wliich 
met  at  No.  <><>0  Milwaukee  avenue. 

The  (lefcsndants  Schwab,  Neebe  and  Lin<,'<;  belonf^od  to  the 
North  si(U?  {,'>'<>up,  the  (h?fen(hints  Kii<r,.l  and  Fischer  to  tho 
Northwest  side  fti'oup,  and  tiie  (hjfendants  Spies,  Parsons  and 
[ieldcn  to  tho  American  ^roup.  Spies  had  also  belonged  to 
the  No:'thwest  side  j^roup. 

The  membei's  of  thes(!  <,'r(nips  wore  Icnown  l)y  numbers  and 
not  by  names.  The  members  of  the  North  side  ^roup  began  to 
beliiiown  by  numbers  in  July,  ISSi.  The  number  of  tho  wit- 
ness Sell  <fer,  who  belonged  to  tho  North  side  group,  was  72. 
Certain  members  of  these  groups  were  armed  with  ritlos  and 
drilled  regularly  once  a  week  at  their  respective  ])laces  of  meet- 
in<,',  taking  their  i-illes  homo  with  them  after  drill.  These 
armed  membei's  were  known  and  designated  as  tho  "  armc<l 
sections "  of  the  groups.  Tho  North  side  gi-ouj)  met  every 
Monday  night  at  aS  (My bourne  avenue  and  the  armed  section 
drilled  there  every  Sunday  morning.  Tho  armed  section  of 
tiio  American  group  met  every  Monday  evening  at  No.  54 
West  Lake  street.  The  Northwest  side  grou[)  met  Thursday 
evening  at  No.  «>;'><!  Milwaukee  avenue.  The  Southwest  side 
group  met  every  Satui'day  evening  at  No.  (til  Throop  street. 

There  was  also  a  certain  armed  socialistic  organization  called 
the  Ix'hr  und  Wehr  Verein,  whoso  members  seem  to  have  been 
members  also  of  the  International  groups,  but  to  have  boon  of  a 
higher  rank  and  to  have  attained  a  higher  grade  in  the  perfec- 
tion of  their  drill  than  was  the  case  with  the  ordinary  members 
of  the  "armed  sections."'  The  evidence  does  not  disclose  the 
exact  number  of  those  who  belonged  to  tho  Lehr  und  Wehr 
Verein  at  the  time  of  the  trial,  but  in  1S79  it  had  one  thousand 
men.  Its  members  wei-e  armed  with  Springfield  rifles  and  were 
known  by  numbers.  They  conducted  then'  drills  and  military 
exercises  at  Thalia  Hall,  No.  (IJJO  Milwaukee  avenue,  where  the 
Northwest  side  group,  the  most  radically  anarchistic  of  all  the 
groups,  hold  its  meetings. 

The  Lehr  und  Wehr  V^orein  had  four  companies  in  Chicago. 
Tho  witness  August  Krueger,  whose  number  was  8,  was  or- 
derly sergeant  and  corresponding  secretary  of  the  second  com- 
pany.   Godfried  Waller,  whose  number  was  19,  and  Bernard 
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Schrade,  whose  number  was  32,  were  members  of  this  second 
company.  Schrade  also  belonged  to  the  Northwest  side  group, 
and  says  they  drilled  once  a  week  and  kept  their  Sprjnnriield 
rifles  at  home.  The  third  company  seems  to  have  liiul  a  drill 
every  Thursday  evening  at  a  workingmen's  hall  on  AVest 
Twelfth  street. 

The  "armed  secti-jn"  of  the  American  group  was  called  the 
"International  Il"*l<r;."  After  one  of  its  drills  on  August  24 
1885,  at  No.  54  West  Lake  street,  ten  men,  drc  ;setl  in  blue 
blouses  and  each  armed  with  a  Springfield  rifle,  and  who  be- 
longed to  the  first  company  of  the  Lehr  und  Wehr  Verein, 
were  introduced  into  the  room  and  drilled  for  the  benelit  of 
tlie  new  members  of  the  "  International  llifles."  It  was  then 
and  there  stated,  that,  in  case  of  a  conflict  with  the  autli(jritios, 
the  International  Ilifles  were  to  act  in  concert  with  the  Lehr 
und  AVehr  A^'rein  and  obey  the  orders  of  its  ollicers.  Trom 
this  it  would  appear  that  the  Lehr  und  Wehr  Ycrcin  or  its 
otticers  were  to  direct  the  movements  of  the  ordinary  "armed 
sections,"  when  occasion  should  re(juire. 

In  the  s))ring  of  18S5  there  were  in  the  city  of  Chica;:'o  three 
thousand  of  these  armed  socialists,  of  whom  the  defendant  Pur- 
sons  then  said  that  "they  were  well  armed  with  rifles  and  re- 
volvers and  would  have  dynamite  and  bombs  when  lliey  got 
ready  to  use  them."  As  they  wei'e  known  by  numbeis  no  rec- 
ord was  kept  of  their  names,  and  a  system  was  julopted  by 
which  the  members  would  be  as  little  known  to  each  other  as 
possible. 

These  groups  were  represented  by  a  general  committee  com- 
posed of  delegates  from  all  the  groups  of  the  International 
Association  in  Chicago.  This  committee  met  every  Iwu 
weeks  in  a  building  in  the  South  division  of  the  city,  known 
as  No.  107  Fifth  avenue,  and  called  by  the  witnesses  the  "'Ar- 
beiter  Zeitung  Building,"  or  the  building  of  the  International 
Arbciter  Association.  The  meetings  of  this  committee  were 
held  in  a  library-room  which  is  spoken  of  by  one  of  the  wit- 
nesses as  belonging  to  the  Arbciter  Zeitung  newspaper  lierein- 
after  mentioned,  and  which  was  located  in  the  rear  of  the 
office-room  of  that  paper.  In  August,  1885,  at  the  time  of 
what  is  called  the  "car-drivers'  strike,"  the  witness  Seliger 
was  present  in  this  room  as  a  delegate  from  the  .North  side 
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group  to  the  meeting  of  the  general  committee,  and  speaks  of 
the  defendant  Spies  as  being  there  present  on  that  occasion. 

The  members  of  the  general  committee  had  been  in  tlic 
habit  of  meeting  in  this  hbrary-room  for  a  number  of  years, 
certainly  since  1880.     One  Ilirschberger  was  the  librarian. 

An  exception  should  be  made  to  the  statement  that  all  tht? 
groups  appointed  delegates  to  the  general  committee.  Tlie 
Northwest  side  group  did  not  do  so,  and  the  reason  given  for 
this  by  Fricke,  who  was  at  one  time  a  member  of  tliat  group 
and  for  two  years  book-keeper  of  the  Arbeiter  Zcitung,  was,  that 
the  principles  of  the  Northwest  side  group  were  more  strongly 
anarchistic  than  those  of  the  other  groups.  It  was  called  an 
"autonomous  "  grou)). 

A  newspaper  called  the  Arbeiter  Zeitung,  and  conducted  in 
the  interest  of  the  (ierman-speaking  grou])s  of  the  Inter- 
national Arbeiter  Association,  was  published  in  the  building  No. 
107  Fifth  avenue,  nnd  had  its  oifice  and  editorial  rooms  there. 
Its  superintendent  and  chief  editor  was  the  defendant  Spies, 
Tlie  defendant  Sell wab,  was  co-editor,  and  wrote  some  of  the 
most  important  of  the  editorials.  The  defendant  Fischer  was 
a  typo-setter  in  the  oHice,  and  about  the  1st  of  ^lay,  1880,  was 
the  head  foreman  of  the  printing  department.  Tliis  pajjcr  was 
owned  by  a  corporation  in  whicii  Spies,  Sciiwab,  Fischer  and 
Necbe  were  stockholders.  It  was  printed  in  the  German  lan- 
iruajie,  and,  besides  its  dailv  issue,  had  a  Sundav  edition  called 
the  "  Fackel,"  and  a  weekly  edition  called  the  "  Vorbote."  Its 
circulation  was  about  thirty -six  hundred.  Notices  of  the  meet- 
ings of  workin^men  were  inserted  in  its  columns  without  charge. 

Another  newspaper  by  the  name  of  the  ''  Alarm,"  owne  1  by 
the  International  Arbeiter  Association,  and  conducted  in  the 
English  language  in  the  interest  of  the  English-si)eaking  groups, 
.as  also  published  at  +.he  same  building.  No.  107  Fifih  avenue. 
Its  editor  iind  manager  from  October,  188-1,  to  May,  1880,  was 
the  defendant  l*arsons.  The  defendant  Fielden  owned  some 
of  the  stock  in  the  corporation  which  controlled  it.  Its  circula- 
tion was  about  two  thousand.  It  was  first  issued  as  a  weekly, 
and  afterwards  as  a  semi-monthly  paper.  Still  another  news- 
paper, called  the  "  Anarchist,"  was  started  in  January  or  Febru- 
ary, 1880,  by  the  Northwest  side  group  and  two  of  the  South 
side  groups.     It  was  under  the  management  of  the  defendant 
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Engel.  Its  origin  was  announced  as  being  due  to  the  fact  that 
the  Arbeiter  Zeitung  was  not  outspoken  enough  in  its  anarch- 
istic principles.  Its  efforts  were  directed  to  the  same  ends 
as  those  conteniphited  by  the  other  papers  mentioned. 

All  the  bills  for  the  printing  of  the  Arbeiter  Zcitiin<v  and 
the  Alarm  were  made  out  to  the  Arbeiter  Zeitung  and  were 
paid  by  the  defendant  Spies,  occasionally  by  check,  but  gen- 
erally in  currency. 

There  was  a  bureau  of  information  of  the  Internationals. 
This  also  hud  its  headquarters  at  the  Arbeiter  Zeitung  building. 
The  bureau  of  information  designated  to  act  for  the  years  1885 
and  188G  consisted  of  the  defendants  Spies  and  Parsons,  the 
librarian  Ilirschberger,  one  Belthazer  llau,  an  advertising 
agent  of  the  Arbeiter  Zeitung,  and  one  Joseph  Ijacli,  a  mem- 
ber of  the  North  side  group  and  afterwards  a  director  of  the 
Arbeiter  Zeitung.  Letters  were  always  addressed  to  Spies,  as 
a  member  of  the  bureau,  at  107  Fifth  avenue. 

Besides  the  regular  weekly  meetings  of  t'le  groups  hereto- 
fore mentioned  in  their  respective  halls,  there  was  occasionally 
a  meeting  of  all  the  "  armed  sections  "  of  the  dilferent  groups 
at  No.  54  West  Luke  street,  known  as  (Jreif's  Hall. 

Those  meetings  of  the  armed  sections  whose  members  were 
located  in  the  north,  south  and  west  divisions  of  the  city  were 
irregular.  They  were  called  by  a  signal  given  hy  the  Arbeiter 
Zeitung.  This  signal  was:  '*  V-Ivomme  Montag  Abcnde,"  or 
"Y-come  Monday  night."  Whenever  these  words  appeared 
in  the  letter-box  column  of  the  Arbeiter  Zeitung  they  were 
understood  to  be  a  summons  to  the  "  armed  sections  "  to  meet 
on  Monday  night  at  (ireifs  llall. 

The  evidence  in  the  record  shows  that  there  were  in  the 
city  of  Chicago  twenty-live  or  thirty  labor  unions,  containing 
from  fifteen  thousand  to  sixteen  thousand  laborers,  and  that 
delegates  from  these  unions  constituted  a  bodv  called  tlioCen- 
tral  Labor  Union.  The  large  majority  of  those  who  belonged 
to  the  labor  unions  were  well-meaning  workingmen,  whoso  de- 
signs were  not  unlawful,  and  the  object  of  whose  organization 
was  to  better  their  own  condition.  They  did  not  all  belong 
to  the  groups  of  the  International  Association.  IJut  tlic;  mem- 
bers of  those  groups  were,  as  a  general  thing,  also  niombcrs 
of  the  different  labor  unions. 
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It  thus  appears  that  the  branch  of  the  International  Work- 
ingmen's  Association  wliich  existed  in  Chicago  during  the  year 
1885,  and  u])  to  May  i,  18S6,  was  a  compact,  well-disciplined 
organization.  At  the  head  of  it  was  a  general  or  central 
committee.  Next  to  the  committee  came  the  Lehr  und  Wehr 
Verein,  a  secret  military  organization  divided  into  companies. 
Next  to  the  Lehr  und  Wehr  Verein  came  the  "  armed  sections  " 
of  tiie  various  groups,  practicing  their  weekly  drills  at  night 
and  on  Sunday  in  various  parts  of  the  city,  and,  in  some  in- 
stances, under  the  direcion  of  the  officers  of  the  Lehr  und 
Wehr  Verein.  Next  came  the  unarmed  men  of  tlie  groups, 
who  were  constantly  in  contact  with  their  armed  brethren 
and  in  hearty  sympathy  v/itli  their  purposes  and  principles. 
As  to  some  of  the  grou[)s,  however,  all  the  members  seem  to 
liave  been  engaged  in  arming  and  drilling. 

Tiiere  can  be  no  doubt  that  the  organization  here  described 
was  an  unlawful  conspiracy. 

First.  Its  jmrpose  was  unlawful.  It  designed  to  bring 
about  a  social  revolution.  Social  revolution  meant  the  destruc- 
tion of  the  riglit  of  private  ownership  of  property,  or  of  the 
riglitof  the  individual  to  own  property;  it  meant  the  bringing 
about  of  a  state  of  society  in  which  all  property  should  be  held 
in  common.  As  a  court,  we  are  not  concerned  witli  the  ques- 
tion wiiether  it  was  right  or  wrong  to  adopt  and  advocate  an 
abstract  theory  in  regard  to  the  ownersliipof  property,  such  as 
is  here  indicated.  But  this  abstract  theory  assumed  a  concrete 
and  practical  form.  The  police  and  militia  were  looked  upon 
as  protectors  and  guardians  of  the  form  of  ownership  in  prop- 
erty wliich  was  objected  to.  Hence,  "  social  revolution  "  meant 
war  upon  the  police  and  militia.  The  destruction  by  force  of  the 
police  and  militia  in  the  city  of  Chicago  was  the  practical  object 
which  this  organization  proposed  to  accomplisli  in  that  city. 

Second.  Its  mctlnnh  were  unlawful.  The  arming  and  drill- 
ing of  the  groups  was  in  violation  of  the  militia  law  of  the 
state  of  Illinois,  which  provides  that  "  it  shall  be  unlawful  for 
any  botly  of  men  whatever,  other  than  the  regular  organized 
volunteer  militia  of  this  state  and  the  troops  of  the  United 
St'iles,  to  associate  themselves  together  as  a  military  company 
or  organization,  to  drill  or  parade  with  arms  in  any  city 
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or  town  of  this  state  without  the  license  of  the  governor 
thereof,"  etc.  It  is  not  pretended  that  any  such  license  was 
ever  issued  to  these  groups  by  the  governor  of  the  state. 

The  central  or  governing  authority  of  this  International  or- 
ganization had  its  headquarters  in  the  Arbeiter  Zeitiing  build- 
ing  and  in  a  room  connected  with  the  office  of  the  Arbeiter 
Zeitung  ncwsi)ai)er.  From  that  place  mainly  its  policy  was 
dictated  and  the  orders  which 'controlled  its  movements  were 
issued.  Among  tiie  principal  persons  who  siiaued  its  jiolicv 
and  outlined  its  course  of  action  were  the  defendants  Spies. 
Schwab,  Eng(!l,  Lingg,  Fielden,  Parsons,  Fischer,  and  in  a  sub- 
ordinate degree  Neebe. 

These  defetuhints  sought  to  use  the  organization  for  the  pur- 
pose of  bringing  about  the  "social  revolution,"  and,  to  that 
end,  endeavoi'ed  to  increase  its  membership  and  perfect  its  dis- 
cipline so  as  to  hurl  it  against  the  police  and  militia,  as  the  rep- 
resentatives of  law  and  order.  Among  the  means  employed 
to  accomj)lish  tiiis  were,  '•^  offltatmi  with  a  view  to  organiza- 
tion," and  "  organization  for  the  purpose  of  rebellion."  The 
object  of  '■^otjlfaflon.''''  was  to  increase  the  mnks  of  the  "armed 
sections"  of  the  International  groups  by  recruits  from  the 
"Labor  Unions"  and  other  associations  of  workingmen.  The 
meaning  of  "organization"  was  the  arming  of  such  recruits 
with  dynamite  and  revolvers. 

During  the  years  18S5  and  1880  the  defendants  Spies,  Schwab, 
Parsons,  Kngcl  and  Fielden  by  numerous  speeches,  and  by 
articles  pui)lisli('(l  in  the  newspaper  organs  above  mentioned, 
persistently  advised  and  encouraged  the  woi-kingmen  to  arm 
themselves  for  a  eontlict  with  what  were  calicMl  the  pro])erty- 
owning  classes  and  with  the  police  and  militia,  who  were 
regarded  as  the  special  protectors  of  those  classes.  These 
speeches  were  made  at  picnics,  in  workingmen's  halls,  at  gather- 
ings of  the  International  Groups,  in  Market  scpiare,  and  from 
the  windows  of  the  Arbeiter  Zeitung  building.  They  denounced 
the  police  and  militia.  They  inveighed  against  the  "private 
right  of  property."  They  advised  the  purchase  of  rilles  and 
dynamite. 

Extracts  from  the  Alarm,  the  Arbeiter  Zeitung  and  the 
Anarchist,  and  from  speeches  of  Schwab,  Spies,  I'arsons,  Fiel- 
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den  r.ml  Engel,  are  set  out  in  the  statement  which  precedes 
this  oi)inion.' 

The  articles  in  the  Alarm  were  most  of  them  written  by 
the  defendant  Parsons,  but  some  of  them  by  the  defendant 
Spies.  The  articles  quoted  from  the  Arboiter  Zoitung-  were 
written  by  the  defendants  Schwab  and  S])ic.^.  The  single  extract 
from  the  Anarchist  was  written  bv  tlie  defendant  En«-oA. 

The  articles  and  speeches  so  collated  are  of  the  most  violent 
and  incendiary  character.  They  seek  to  inspire  a  feeling  of 
hatred  among  the  workingmen  against  the  police  and  militia 
and  the  property-owning  classes.  They  not  only  recommend 
the  workingmen  to  arm  themselves  with  dynamite  and  rifle.s, 
but  they  give  specific  instructions  how  to  handle  and  use  dyn- 
amite and  how  to  make  bombs  and  how  to  procure  weapons. 
Thov  recommend  the  workingmen  to  attend  the  meetinas  of 
the  Intei-national  Arbeiter  Association  and  read  its  oraans. 
They  advise  the  formation  of  special  gioui)s  for  committing 
deeds  of  violence,  which  are  called  "revolutionary  actions," 
and  point  out  the  means  of  avoiding  discovery  after  such  deeds 
are  committed.  In  the  Arbeiter  Zeitung  articles  will  be  found 
such  exjircssions  as  these:  "Each  workingman  ought  to  have 
been  arnuMl  long  ago;"  "Daggers  and  revolvers  are  easily  to 
be  gotten,  hand  grenades  are  cheap  to  be  i)roduced;  explo- 
sives, too,  can  be  obtained;"  "The  workitigmon  ouglit  to  take 
aim  at  every  member  of  the  militia;"  "  Vour  passport  to  it, 
Eden,  is  that  banner  which  calls  to  you  in  ilaming  letters  the 
word  'Anarchy;'"  "Therefore,  workingmen,  do  arm  your- 
selves with  the  most  effective  means ; "  "  There  is  no  other  way 
than  to  become  immediately  soldiers  of  the  revolutionary 
army  and  establish  conspiring  groups,  and  let  the  ruins  fall  on 
the  homes  of  such;"  "We  wonder  whether  the  workingmen 
.  .  .  will  at  last  supply  themselves  with  weapons,  dynamite 
and  prussic  acid;"  "Workingmen,  arm  yourselves;"  "Enough 
is  said  about  the  importance  of  being  armed.  .  .  ,  AVe  are 
to  go  to  work  to  supply  ourselves  as  quicklj'^  as  possible  with 
these  useful  things.  .  .  .  Dynamite  bears  several  names 
here  in  America;  among  othei's  it  is  known  in  trade  also  under 

'Statement  omitted,  as  the  facta  are  so  fully  and  concisely  set  forth  in 
the  opinion.    See  Vol.  5,  Am.  Cr.  U.,  637. 
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the  names  of  Hercules  powder  and  giant  powder;"  "There 
marched  a  strong  company  of  well-armed  comrades  of  the  vari- 
ous groups;  .  .  .  the  nitro-glycerine  pills  were  not  missin"';" 
"  There  exists  to-day  an  invisible  network  of  lighting  groups;" 
"  Every  trades-union  should  make  it  obligatory  to  every  mem- 
ber to  kct^p  a  good  gun  at  home  and  ammunition ; "  "  If  we 
d  ■»  no;  .'•  ourselves  for  a  bloody  revolution,  we  cannot  leave 
anytL.  o  nr  children  but  poverty  and  slaver3^  Tiierefore 
prepare  yoursolves  in  all  quietness  for  the  revolution." 

Thi  r^-llowing  cxm-essions  will  be  found  in  the  extracts  from 
the  Alarm : 

"  One  man  armed  with  a  dynamite  bomb  is  equal  to  one  rofi- 
ment  of  militia,"  etc.;  "Every  man  who  is  master  of  these  ex- 
plosives cannot  be  approached  by  an  army  of  men;"  "llow 
can  all  this  be  done?  Simply  by  making  ourselves  masters  of 
the  use  of  dyi  amite;  then  .  .  .  administer  instant  death, 
by  any  and  all  means,  to  any  and  every  |)erson  who  attempts 
to  continue  to  claim  personal  ownership  in  anything.  .  .  . 
Our  war  is  not  against  men,  but  against  systems;  yet  \vc  must 
prepare  to  kill  men  who  will  try  to  defeat  our  cause.  .  .  . 
The  rich  ar^  only  worse  than  the  poor  because  they  have  more 
power  to  wield  this  infernal  property  right;"  "  Dynamite  is 
the  emancipator;  in  the  hands  of  the  enslaved  it  cries  aloud, 
'Justice  or  annihilation.'  But,  best  of  all,  the  workingmen 
are  not  only  learning  its  use,  they  will  use  it,  and  eirectuall}', 
until  personal  ownership,  property  rights  are  destroyed,  etc. 
.  .  .  Hail  to  the  revolution!  Hail  to  the  deliverer  Dyna- 
mite;" "  Kothing  but  an  uprising  of  the  people  and  a  burst- 
ing open  of  all  stores  and  storehouses  to  the  free  access  of  the 
public,  and  a  free  application  of  dynamite  to  every  one  who 
opposes,  will  relieve  the  world  of  this  infernal  nightmare  of 
property  and  wages;"  "Seeing  the  amount  of  needless  suffer- 
ing all  about  us,  we  say  a  vigorous  use  of  dynamite  is  both 
humane  and  economical.  .  .  .  It  is  upon  this  theory  that 
we  advocate  the  use  of  dynamite.  It  is  clearly  more  humane 
to  blow  ten  men  into  eternity  than  to  make  ten  men  starve 
to  death;"  "Dynamite:  of  all  the  good  stuff,  this  is  the 
stuff.  Stuff  several  pounds  of  this  sublime  stuff  into  an  inch 
pipe,  gas  or  water  pipe,  plug  up  both  ends,  insert  a  cap  with 
a  fuse  attached,  place  this  in  the  immediate  neighborhood  of 
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a  lot  of  rich  loafers,  who  live  by  the  sweat  of  other  people's 
brows,  and  light  the  fuse.  A  most  cheerful  and  gratifying 
result  will  follow;"  "The  next  issue  of  the  Alarm  will  begin 
the  publication  of  a  series  of  articles  concerning  revolution- 
ary warfare,  viz.:  'The  IMiinufacture  of  Dynamite  Made 
Easy,'  '  Manufacturing  Bombs,'  '  How  to  Use  Dynamite  Pi'op- 
erly,'  etc."  "  All  governments  are  domineering  powers,  etc. 
,  .  .  Assassination  will  remove  the  evil  from  the  face  of 
the  earth.  .  .  .  Assassination  properly  applied  is  wise, 
just,  humane  and  brave.  For  freedom  all  things  are  just;" 
"Though  everybody  nowadays  speaks  of  dynamite,  .  .  . 
few  have  any  knowledge  of  the  genei-al  character  and  nature 
of  this  explosive.  For  those  who  will  sooner  or  later  be 
forced  to  employ  its  destructive  qualities  in  defense  of  their 
rijjhts  as  men,  and  from  a  sense  of  preservation,  a  few  hints 
may  not  be  out  of  ])lace.  Dynamite  may  be  handled  with 
perfect  safety  if  proper  care  is  used,"  etc.  (Then  follow  a 
series  of  minute  directions.) 

During  the  months  of  December,  1S85,  January,  February 
and  March,  ISSO,  the  following  notice  appeared  in  the  Arbeiter 
Zeitung : 

"'Exercise  in  Arms.'  Workinymen  who  arc  willinir  to  ex- 
ercise  in  the  handling  of  arms  should  call  every  Sunday  fore- 
noon, at  half  past  U,  at  Xo.  .58  (/lybourne  avenue,  where  they 
will  receive  instructions  gratuitously." 

In  the  Alarm,  from  August  17,  1SS5,  to  April  21,  188G,  ap- 
peared the  following  notice: 

"Tlie  armed  section  of  the  American  group  meets  Monday 
night,  at  Xo.  5i  West  Lake  street." 

One  Kerr  ISIost  had  prepared  a  treatise  or  book,  entitled 
"Revolutionary  Warfare,"  containing  instructions  that  entered 
into  the  minutest  details  as  to  the  best  mode  of  preparing 
dynamite  and  other  explosives,  and  of  making  bombs  and 
otiier  wenpons.  From  time  to  time  in  1885  and  188(5  the 
Alarm  and  the  Arbeiter  Zeitung  published  translations  and 
extracts  from  this  book,  for  the  evident  purpose  of  communi- 
cating the  information  in  it  to  the  members  of  the  groups  and 
totlieir  other  readers  among  the  workingmen.  Specimen  ex- 
tracts from  this  treatise  are  set  out  in  the  "Statement"  which 
prefaces  this  opinion. 
Vol.  VI  — 38 
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In  the  extract  from  the  "  Anarcliist"  will  be  found  ihe  fol- 
lowing expressions :"  All  government  we  hate.  .  .  .  Com. 
plaints  slumld  be  sent  to  G.  Engel.  .  .  .  "Workinginen  and 
fellows:  ...  he  who  v.oulu  \>"ar  successfully  must  equip 
himself  with  all  implements  adapted  to  destroy  his  opponents. 
.  .  .  We  strive  towards  the  overthrow  of  the  existin*' 
order,"  etc. 

The  defendant  Schwab,  in  a  speech  delivered  on  April  2fi, 
1880,  about  a  week  before  the  llay-markct  meeting,  said: 
"Everywhere  police  and  murderers  are  employed  to  grind 
down  workingmen.  For  every  workingman  who  has  died 
through  the  pistol  of  a  deputy  sheriff,  let  ten  of  those  execu- 
tioners fall.     Arm  yourselves." 

The  defendant  Spies,  in  a  speech  made  in  October,  18S5,  said 
that  "there  were  nine  millions  of  people  engaged  in  industrial 
trades  in  this  country;  there  were  but  one  million  of  tlieni  as 
yet  organized,  while  there  were  two  millions  of  theiu  unem- 
ployed ;  to  make  a  movement  in  which  they  were  engaged  a 
successful  one  it  must  be  a  revolutionary  one;  don't  let  us 
.  .  .  forget  the  most  forcible  argument  of  all  —  the  gun  and 
dynamite." 

In  speeches  made  by  him  the  defendant  Parsons  said,  in  Feb- 
ruary, 1885 :  "  We  need  no  president,  no  congressnu'u,  no  police, 
no  militia  and  no  judges;  they  are  all  leeches  sucking  the 
blood  of  the  poor,  who  have  to  sup[)ort  them  by  their  lal)or;  1 
say  to  you,  rise  one  and  all,  antl  let  us  exterminate  them  all. 
Woe  to  the  police  or  the  militia  whom  they  send  against  us." 
In  April,  1885,  he  said:  "The  only  way  to  convince  these  cap- 
italists and  robbers  is  to  use  the  gun  and  dynamite."  Again 
he  said,  in  April,  1885:  "If  we  would  achieve  our  liberation 
from  economic  bondage  and  acquire  our  natural  i-iglit  to  life 
and  liberty,  every  man  must  lay  by  a  part  of  his  wages,  buy  a 
Colt's  navy  revolver,  a  Winchester  rifle,  and  learn  how  to 
make  and  to  use  dynamite.  Then  raise  the  flag  of  i'ei)ellion. 
the  scarlet  banner  of  liberty,  fraternity,  equality,  and  strike 
down  to  the  earth  every  tyrant  that  lives  upon  this  globe. 
Tyrants  have  no  rights  which  we  should  respect.  Until  this  is 
done,  you  will  continue  to  be  robbed,  to  be  plundereil  to  be  at 
the  mercy  of  the  privileged  few;  therefore  agitate  for  the  pur- 
pose of  organization,  organize  for  tlie  purpose  of  rebellion^  for 
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wago-slaveii  have  nothing  to  lose  but  their  chains."  And  in 
August,  1885,  referring  to  the  street-car  strike,  ho  said:  "If 
but  one  shot  had  been  lired  and  Bontield  had  happened  to  be 
sliot,  the  whole  city  would  have  been  deluged  in  blood  and  the 
social  revolution  would  have  been  inaugurated. " 

The  defendant  Fielden,  in  speeches  made  by  him,  said  in 
March,  1885:  "I  want  all  to  organize;  every  workingman  m 
Chicago  ought  to  belong  to  our  organization;  it  is  of  no  use 
to  go  and  beg  of  our  masters  to  give  us  more  wages  or  better 
times.  When  I  say  'organize'  1  mean  for  you  to  use  force;  it 
is  of  no  use  for  the  working  people  to  hope  to  gain  anything 
by  means  of  the  ordinary  weapons;  every  one  of  you  must 
learn  the  use  of  dynamite,  for  that  is  the  power  with  which  we 
hope  to  gain  our  rights."  In  October,  1885,  he  said:  "You 
must  all  organize  and  use  force;  you  must  crush  out  the  pres- 
ent government,  as  by  force  is  the  only  way  in  which  you  can 
better  your  present  condition."  lie  said  in  January,  1886 :  "  It 
is  quite  true  that  we  have  lots  of  explosives  and  dynamite  in 
our  possession,  and  we  will  not  hesitate  to  use  it  when  the 
proper  time  comes.  We  care  nothing  either  for  the  mditary 
or  police,  for  these  are  in  the  pay  of  the  capitalist."  Again  in 
March,  1880,  he  said:  ''AV'e  are  told  that  we  must  attain  our 
ends  and  aims  by  obeying  law  and  order.  Damn  law  and 
order.  We  have  obeyed  law  and  order  long  enough.  The 
time  has  come  for  you  men  to  strangle  the  law,  or  the  law 
will  strangle  you."  i 

The  defendant  Engel  made  a  speech  in  German  in  February, 
1S80,  to  a  crowded  hall  of  workingmen,  of  which  one  witness 
says:  '"He  advised  everybody  —  'every  man  wants  to  join 
them,  to  save  up  three  or  four  dollars  to  buy  revolvers  to  shoot 
every  policeman  down ; '  he  says  he  wants  every  workingman 
whom  he  could  get  to  join  them,  and  then  advises  everybody 
you  know  — you  save  up  three  or  four  dollars  to  buy  a  revolver 
that  was  good  enough  for  shooting  policemen  down;"  and 
again  in  the  same  month  he  made  a  speech  to  the  North  side 
workmen  at  Netl's  Hall,  58  Clybourne  avenue,  where  the 
North  side  group  met,  as  already  stated,  in  which  he  said  "  that 
those  who  could  not  arm  themselves  and  could  not  buy  revolv- 
ers, should  buy  dynamite;  that  it  was  very  cheap  and  easily 
handled;  he  gave  a  general  description  how  bombs  could  be 
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made,  how  gas-pipes  could  bo  filled;  that  a  gas-p'po  was  to  be 
taken  and  a  wooden  block  put  into  the  end,  and  it  was  to  l)t'  lilluj 
with  dynamite;  then  the  other  end  is  also  closed  up  witji  a 
wooden  l)lock,  and  old  nails  are  tied  around  the  pipe  \)y  nioiins 
of  wire;  then  a  hole  is  bored  into  one  end  of  it  and  a  fuse  with 
a  cap  is  put  into  that  hole;  that  the  nails  should  be  tighteiieil 
to  the  ))ipe,  so  that  when  it  explodes  there  will  be  many  pu-ces 
flying  around;  that  gas-pipe  could  be  found  on  tlie  West  sulo 
along  the  river,  near  the  bridge. 

The  utterances  by  printed  and  spoken  words,  of  which  tlio 
quotations  above  made  are  specimens,  were  addressed  to  woik- 
ingmen,  of  whom  the  defendant  Spies  says  that  they  were 
"stupid  and  ignorant."  While  the  members  of  the  Inlerua- 
tional  groups  were  reading  and  hearing  the  appeals  tiiiis  niado 
to  their  prejudices,  they  were  discussing  their  condition  in 
weekly  meetings,  and  very  many  of  them  participating  in 
weekly  drills  with  arms. 

The  time  when  the  war  against  the  police  was  to  be  inauj^u- 
rated  was  not  an  indefinite  period  in  the  future.  The  eviilenoo 
shows  that  the  date  fixed  for  the  inauguration  of  tlie  suciul 
revolution  was  the  1st  of  May,  1880. 

Two  years  before  May  1,  188(),  the  working  people  had  "re- 
solved that  the  eight-hour  system  should  bo  introduced  in  the 
United  States  at  that  date."'     The  defendants  in  tliis  case  and 
the  more  radical  members  of  the  Internatiijual  groups  liad  no 
faith  in  the  eight-hour  movement.     This  abundantly  ap|)eui's 
from  the  testimony  in  the  record.     Gruenhut  swears  that  Spies 
did  not  consider  the  movement   as  amounting  to  anytning; 
that  he  regarded  it  as  "only  a  palliative  measure,  not  radical 
enough."     A  want  of  confidence  in  it  on  the  part  of  the  de- 
fendant Spies  is  apparent  from  the  language  of  some  resolu- 
tions introduced  by  him  on  October  11,  188.">,  at  a  meeting  at 
the  Twelfth  street  Turner  Hall,  one  of  which  began  in  this  wise: 
"Resolved,  that,  while  we  are  skeptical  in  regard  to  the 
benefits  that  will  accrue  to  the  wage-workers  in  the  introduc- 
tion of  an  eight-hour  work  day,"  etc.     At  a  speech  made  at  tlio 
same  meeting  Fieldon  said:  "The  eight-hour  law  will  be  of  no 
benefit  to  the  working-man."    An  article  in  the  Alarm,  dated 
April  3,  188C,  in  which  the  defendant  Parsons  gives  an  account 
of  a  speech  made  by  him  to  the  American  groups,  shows  that 
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he  only  valued  "  the  attempt  to  inauourate  the  eight-hour  sya- 
tern,"  because  lie  thought  it "  would  hiealc  down  the  capitalistic 
gysteui  and  bring  about  such  disorder  and  hardship  that  the 
'social  revolution  '  would  become  a  necessity.'" 

Engel  said  in  the  Anarchist:  "  We  reject  reformatory  meas- 
ure as  useless  play.  .  .  .  Allendeavorsof  the  working  classes 
not  aiming  at  the  overthrow  of  existing  conditions  of  owner- 
ship   ...     are  to  us  ri!actionary,"  etc. 

Tlio  1st  of  :May  was  fixed  upon  as  the  date  for  the  inaugu- 
ration of  the"  ''  social  revolution  "  because  of  the  strikes  and 
disturbances  which  were  expected  to  grow  out  of  the  demand 
for  the  eight-hour  working  day.  It  was  anticipated  that  many 
workiiigmeu  would  be  out  of  employment  and  that  their  dis- 
content and  sufferings  would  drive  them  into  an  adoption  of 
the  revolutionary  plans  of  the  International  groups. 

The  witness  Johnson  says  that,  at  the  meetings  of  the  armed 
section  of  the  American  group,  "  the  1st  day  of  May  was  fre- 
quently mentioned  as  a  good  opportunity  "  for  the  revolution. 

In  a  speech  in  December,  ISSj,  at  Twelfth  street  Turner  Hall, 
Fiehlen  said: 

"The  1st  of  May  will  be  our  time  to  strike  the  blow;  there 
are  so  many  strikes-  and  there  will  be  fifty  thousand  men  out 
of  work." 

Spies  said  that  the  conflict  between  the  police  and  the  "dya- 
amiters "  would  j)robably  occur  when  there  should  be  a  uni- 
versal strike  for  the  eight-hour  law. 

The  International  groups  and  other  associations  of  working- 
men  were  frequently  urged  to  prei)are  to  demand  the  eight- 
hour  law  on  the  1st  of  May,  1880,  with  arms  in  their  hands. 
They  were  told  that  such  denumd  would  be  the  more  readily 
acceded  to  if  made  by  armed  men. 

In  an  article  published  in  the  Arbeiter  Zeitung,  on  the  after- 
noon of  Tuesday,  May  4:,  1880,  only  a  few  hours  before  the 
Hay -market  meeting  occurred,  the  defendant  Spies  said:  "Six 
months  ago,  when  the  eight-hour  movement  began,  there  were 
speakers  and  journals  of  the  I.  A.  A.  who  proclaimed  and 
wrote:  'Workmen,  if  you  want  to  see  the  eight-hour  system 
introduced,  arm  yourselves.  If  you  do  not  do  this  you  will  be 
sent  home  with  bloody  heads,  and  birds  will  sing  May  songs  on 
your  graves.' " 
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Looking  into  some  of  the  statonicnts  made  by  the  journals 
and  speakers  referred  to,  we  find  the  following,'; 

The  Arbcitcr  Zeitung  said  on  January  2-2,  isjst];  •' "With 
empty  hands  the  workingnien  will  liardly  be  able  to  cope  with 
the  representatives  of  the  club,  in  caso,  after  the  1st  of  ^fay 
of  this  year,  there  should  be  a  general  strike;  .  .  .  but  if 
the  workingmcn  are  prepared  to  eventually  stop  the  working 
of  the  factories,  to  defend  himself  with  the  aid  of  dynamite 
and  bombs  agamst  the  militia,  which  will  of  course  ho.  em- 
ployed, then  and  only  then  can  you  expect  a  thorough  success 
of  the  eight-hour  movement,"  Tt  said  on  January  23,  I'^'^fi; 
"Therefore,  comrades,  armed  to  tlie  teeth,  we  want  to  demand 
our  rights  on  the  1st  of  May;  in  the  other  case  there  are  only 
blows  of  the  club  for  you."  Tt  said  on  March  2,  ISSti;  "Who 
wauls  to  attack  capital  in  earnest  must  overthrow  the  body- 
guards of  it,  the  well-drilled  and  well-armed  'men  of  order,' 
and  kdl  them,  if  he  does  not  want  to  bo  murdered  himself. 
But  for  this  is  needed  an  armed  and  systematically  drilled  or- 
ganization;" and  on  the  same  page  are  these  words:  "The 
time  up  to  the  1st  of  May  is  short.     Look  out." 

Tiie  Alarm  said  on  September  5,  18S.^»:  "Now  in  regard  to 
the  i)roposed  strike  7i^xt  ftpt-hifj,  a  few  practical  words  to  our 
comrades.  .  .  .  Will  the  manufacturing  kings  grant  the 
modest  request?  .  .  .  No,  sir,  .  .  .  they  will  then 
draw  from  the  army  of  unemployed;  the  strikers  will  at- 
tempt to  stop  them.  Then  comes  the  police  and  the  militia. 
.  .  .  Say,  workingmen,  are  you  prepared  to  meet  the  latter; 
are  you  armed?" 

The  defendant  Spies,  on  October  11,  1SS.J,  at  the  mootingat 
Twelfth  street  Turner  Hall,  already  referred  to,  introduced,  in 
a  speech  made  by  him.  the  following  resolution: 

"Whereas,  A  general  move  has  been  started  among  the  or- 
ganized wage-workers  of  this  country  for  the  establislunent  of 
an  eight-hour  work  day,  to  begin  May  1, 18S*?.     And 

'•Whereas,  It  is  to  be  expected  that  the  class  of  professional 
idlers,  the  governing  class,  who  prey  upon  the  bones  and  mar- 
row of  the  useful  members  of  society,  will  resist  this  attempt 
by  calling  to  their  assistance  the  Pinkertons,  the  police  and  the 
state  militia, 

"  Resolved,  That  we  urge  upon  all  wage-workers  the  neccs- 
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sitv  of  procuring  arms  heforo  the  iuaMguration  of  the  proposed 
ei>,dit-hour  strike,  in  order  to  ho  in  a  posi'tion  of  meeting  our 
foe  with  his  own  argument  —  force." 

.V  little  over  two  months  after  this  resolution  was  intro- 
duced, to  wit,  on  Deoem'oer  2!),  1885,  the  North  side  gi'oup,  to 
which  Schwjil),  Mngg  and  Neebe  belonged,  held  a  meeting  at 
Xo.  r>8  (Mybuurue  avenue  and  adoj)ted  the  following  resolu- 
tion; "  This  assembly  declares  that  the  North  side  group,  I. 
A.  A.,  pledges  itself  to  work  with  all  means  for  the  introduc- 
tion of  the  eight-hour  day,  begmning  on  the  1st  of  May,  1^80. 
At  the  sau\e  time  the  North  side  grouj)  cautions  the  workhujmen 
not  to  meet  the  enemy  unarmed  on  the  M  of  May,^''  etc. 

Besides  the  publication  of  extracts  from  llerr  ^lost's  book 
in  the  Alarm  and  Arbeiter  Zeitung,  the  book  its»lf  was  ex- 
tensively circulated  among  the  groups  and  other  workingmen. 
The  ArhfMter  Zeitung  inserted,  without  charge,  on  March  2, 
15,18  aiul  25,  188(5,  the  following  notice:  "'Revolutionary 
AVari'are '  has  arriveil  and  is  to  be  had  through  the  librarian  at 
107  Fifth  Avenue,  at  the  price  of  ten  cents."  llirschberger, 
the  librarian  hero  referred  to,  sold  this  book  at  picnics  where 
the  defendants  Fielden,  Parsons,  Sj)ies,  Schwab,  Fischer  and 
Neebe  were  })resent.  It  was  distributed  at  meetings  of  work- 
in'Muen.  It  was  seen  at  such  meetings  in  the  Twelfth  street 
Turner  Hall,  at  Greif's  Hall  and  at  luG  Kandolph  street,  at  all 
of  which  places  l-'ielden  and  Parsons  made  speeches,  and 
where  the  American  group,  to  which  they  belonged,  held 
meetings.  The  "  books  were  sold  there.  The  chairman  had 
charge  of  the  books." 

One  of  the  witnesses  says  he  saw  copies  of  Ilerr  Most'sbook 
at  meetings  of  the  North  side  group  and  that  "  the  North  side 
group  bought  and  sold  them." 

The  efforts  of  the  defendants  to  prepare  for  the  disturbances 
expected  to  grow  out  of  the  eight-hour  movement  on  or  about 
May  1,  1880,  were  not  conlined  to  speeches  or  news[)aper  arti- 
cles. Nor  was  the  circulation  of  Ilerr  Most's  book  on  Revolu- 
tionary AVarfare  the  only  step  taken  towards  the  instruction  of 
the  groups  in  the  mode  of  preparing  and  usiivg  dynamite. 
The  record  discloses  the  adoption  by  the  defendants  of  other 
and  more  practical  measures  in  the  work  of  preparation. 

In  the  fall  of  1885  the  defendant  Engel  called  on  a  gunsmith 
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and  inquired  what  a  hundred  or  possibly'  two  hundred  lar"-e 
revolvers  could  be  purchased  for,  stating  that  they  were  wanted 
for  some  society.  He  bought  and  paid  for  one  of  tlio  pistols 
for  the  purpose  of  presenting  it  at  a  meeting  of  the  society.  After 
the  Ilay-market  meeting  a  machine,  which  was  intended  to  be 
used  for  the  purpose  of  making  bombs,  was  found  by  the  police 
at  Engel's  house.  The  proof  shows  that  in  the  late  sprin"  or 
early  summer  of  1S85,  a  part  of  this  machine  was  made  by  a 
tinner  on  Milwaukee  avenue  in  pursuance  of  an  order  tlierefor 
given  by  Engel  in  person. 

A  witness  engaged  in  the  gun  business  swears  that  in  Febru- 
ary or  March,  18S(t,  the  defendant  Pai-sons  called  at  his  store 
and  stated  that  he  wanted  to  buy  forty  or  lifty  revolver's.  Upon 
being  shown  the  samples  on  hand,  he  declared  that  they  were 
not  what  he  desired,  but  that  he  wanted  "old  rem.)dele;i  IJem- 
ington  revolvers."  The  witness  wrote  for  quotations  as  to  the 
prices  and  gave  them  to  Parsons  upon  his  calling  afterwards. 
He  came  once  or  twice  but  did  not  finally  make  the  piircliase. 

The  testimony  sliows  that  in  the  summer  of  188.")  the  de- 
fendants Fielden  and  Parsons  participated  in  the  drilling  exer- 
cises, at  No.  'A  West  Lake  street,  of  the  armed  section  of  the 
American  group,  to  which  tli(,'y  both  belonged,  and  of  wliich 
Fielden  was  the  secretary  and  treasurer.  A  drill  occurred  at 
that  place  August  2-t,  1885.  Fielden  and  Parsons  were  i)resent 
and  took  part.  Suspected  persons  were  ejected,  the  doors 
were  closed,  and  the  company  was  drilled  for  a  half  or  three- 
quarters  of  an  hour  by  a  German  drill-master,  going  through 
the  regular  manual  of  drill,  marching,  countermarching,  turn- 
ing, forming  fours,  wheeling,  etc.  It  was  on  that  occasion 
that  the  ten  members  of  the  first  company  of  the  Lohr  und 
"Wehr  Yerein,  armed  with  Springfield  riHes,  were  introduced, 
and  drilled  before  the  members  of  the  "armed  section"  of  the 
American  group.  On  that  occasion, also,  the  "armed  section" 
adopted  the  name  of  the  "  International  Rifles,"  of  wliich  one 
Walters  was  elected  captain,  and  the  defendant  Parsons  lieu- 
tenant. The  International  Rifles  there  agreed,  as  heretofore 
stated,  to  act  in  concert  with  the  Lelir  und  AVehr  Verein  and 
obey  the  orders  of  its  oflficers  in  the  event  of  a  conflict  with 
the  authorities.  At  that  meeting  the  drill-nuisters  exhibited 
two  specimens  of  the  latest  improved  dynamite  bond)s  for  the 
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examination  of  those  present.  Tlicy  were  about  the  size  and 
had  tlio  appearance  of  ordinary  fruit  cans.  The  top  part  un- 
screwed, and  the  inside  of  the  cans  was  filled  with  a  liffht- 
brown  mixture.  There  was  also  a  small  glass  tube  inserted  iu 
the  center  of  the  can.  The  tube  was  in  connection  with  the 
screw,  and  it  was  explaincjd  that  when  the  can  was  thrown 
against  any  hard  substance  it  would  explode. 

At  a  subsequent  meeting  at  the  same  place  on  August  31, 
1885,  the  defendants  Fielden  and  Parsons  were  -iiresent  and 
participated  in  another  di'ill  under  Walters,  which  lasted  an 
hour  and  a  half.  A  consultation  was  had  as  to  the  best  means 
of  procuring  arms.  It  was  proposed  that  each  member  should 
pay  so  much  a  week,  until  enough  should  be  raised  to  buy  a 
rifle  for  each.  The  defendant  Parsons  proposed  that  a  raid  bo 
made  at  night  upon  the  armory  of  the  militia. 

It  furthermore  appears  from  the  evidence  that  the  defend- 
ants Spies,  Schwab,  Fielden,  Parsons  and  Fischer  were  en- 
gaged in  handling  bombs  and  experimenting  with  dynamite. 
Samples  of  bombs  were  kept  at  the  rooms  of  the  Arbeiter 
Zeitung.  Improved  kinds  of  bombs  were  several  times  left 
there  for  the  inspection  of  the  defendant  Spies.  At  one  time 
two  bombs,  whose  shells  were  of  iron,  and  which  were  so  made 
as  to  be  exploded  by  percussion,  were  left  with  the  defendant 
Spies  at  his  office  in  the  buddmg  No.  107  Fifth  avenue.  At 
another  time  two  bombs,  known  as  the  Czar  bombs,  were 
brought  to  Spies  at  the  same  olfice  and  left  there  with  him. 

The  defendant  Spies  admits  in  his  testimony  that  he  pur- 
chased bars  of  dynamite  and  caps  and  fuse  for  the  purpose  of 
experimenting  with  them.  On  the  morning  after  the  Hay- 
market  meeting  there  were  found  at  the  office  aforesaid  a  coil 
of  fuse,  two  bars  of  dynamite  and  a  box  containing  fulminating 
caps  for  the  exjdosion  of  dynamite. 

Three  witnesses  swear  that  they  were  at  the  oftice  of  the  Ar- 
beiter Zeitung  in  April,  1885,  on  the  evening  of  what  is  known 
as  the  board  of  trade  demonstration,  and  after  the  demonstra- 
tion had  ended;  that  Spies,  Parsons,  Fielden  and  Schwab 
were  present;  that  a  dynamite  cartridge,  a  coil  of  fuse  and  a 
fulminating  cap  were  taken  by  Spies  from  a  drawer  in  the  desk 
and  handed  to  Parsons,  by  whom  they  were  exhibited  to  the 
witnesses.     On  t»:at  occasion  Parsons  said  that  they  were  pre- 


b' 


t^ 


l!i", 


1 

f1 


i      ? 


|l   II* 


602 


AMERICAN  CRIMINAL  REPORTS. 


paring  for  a  warfare  against  the  police  and  militia  witli  bombs 
and  dynamite  and  rifles  and  revolvei-s;  and  Fielden,  who  was 
standing  at  the  elbow  of  Parsons,  said  that  "tlie  next  time  the 
police  attempted  to  interfere  witli  them  they  would  be  pre- 
pared  for  them,"  "  and  perhaps  in  the  course  of  a  year  or  so." 

In  August,  18S5,  Seliger  was  present  nt  the  olfice  of  tlie  Ar- 
beiter  Zeitung,  at  a  meeting  of  the  general  or  central  com- 
mittee of  the  International  Association.  He  was  there  as  a 
delegate  from  the  North  side  group.  The  committee  met  in 
the  evening  in  the  library  room  belonging  to  the  International 
Workingmen's  Association.  The  defendant  Spies  was  present. 
Seliger  saw  there  two  bombs,  one  round  one  and  one  long  one. 
They  were  below  the  counter.  liau,  the  advertising  agent  of 
the  Arbeiter  Zeitung,  was  exhibiting  them  while  the  delegates 
were  present. 

On  Thanksgiving  day  in  November,  1885,  there  was  a  meet- 
ing of  workingmen  on  ]\[arket  stjuare.  On  that  day  at  Thalia 
Hall  the  defendant  Fischer  gave  to  Godfried  Waller,  a  member 
of  the  Lehr  und  Wehr  Yereln,  a  gas-pipe  bomb,  seven  or  eight 
inches  long,  saying  that  it  was  to  be  used  on  Market  scjuare  in 
case  of  an  attack  by  the  police.  Waller  kept  the  bomb  in  his 
house  two  weeks  and  then  gave  it  to  a  member  of  the  Lehr  und 
Wehr  Yerein,  who  exploded  it  in  the  woods  in  a  hollow  tree. 

Spies  and  other  memi)ers  of  the  organization  to  whitli  he  be- 
longed were  in  the  habit  of  going  out  into  the  country  in  the 
summer  and  practicing  with  bombs.  Their  practice  was  di- 
rected to  the  twofold  object  of  learning  how  to  throw  the 
bombs  and  also  of  learning  how  to  explode  them.  An  instance 
is  referred  to  in  the  evidence,  where  one  of  them  was  ox})loded 
in  a  grove  and  demolished  S(jme  of  the  trees. 

One  of  the  witnesses  testifies  that,  in  January,  l^^St],  at  the 
Arbeiter  Zeitung  olHce,  he  had  an  interview  with  tlic  defend- 
ant Spies,  at  which  one  of  the  Czar  bombs,  heretofore  referred 
to,  was  produced  and  shown  by  Spies,  and  afterwards  carried 
away  by  the  witness.  On  that  occasion  Spies  stated  that 
bombs  were  sometimes  distributed  through  the  Arbeiter  Zeit- 
ung office,  and  that  the  one  then  shown  was  one  of  the  samples 
they  kept  there.  He  also  then  stated  that  a  fuse  bom!)  witli  a 
detonating  cap  inside,  such  as  was  the  Czar  bomb,  bad  been 
proven  to  be  the  best  kind,  and  that  shells  made  of  (•oinpotind 
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metal  were  mucli  better  than  shells  made  of  all  lead  or  all 
metal.  lie  spoke  of  a  body  of  tall,  strong  men  in  their  organ- 
ization who  could  throw  bombs,  weighing  five  pounds,  one 
hundred  and  fifty  paces. 

He  stated  that  the  bombs  in  question  were  to  be  used  in  case 
of  conflict  with  the  police  or  militia. 

Coining  back  to  the  defendant  Lingg,  we  think  it  quite  ap- 
parent from  the  testimony  that  his  efforts  in  the  matter  of 
constructing  bombs,  as  heretofore  narrated,  were  made  under 
the  auspices  of  the  International  Association,  and  in  further- 
ance of  its  objects  and  purposes.  What  he  did  was  merely  a 
part  of  that  general  preparation  wliich  the  other  defendants 
and  the  groups  already  described  were  making  for  the  conflict 
expected  to  take  place  in  the  early  part  of  ^lay,  1886. 

That  this  is  so  will  aj)pear  from  several  considerations. 

Fimt.  In  March,  1880,  the  Carpenters'  Union  had  a  ball  at 
Floras  Hall,  Xo.  73  West  Lake  street.  A  pi-oHt  was  made  on 
the  beer  sold  at  this  ball,  and  it  was  there  suggested  that  the 
money  representing  that  profit  should  be  used  to  buy  targets, 
lead,  etc.,  for  some  shooting  practices  that  were  expected  to 
take  place.  The  money  was,  however,  turned  over  to  the 
"armed  section  "  of  the  Carpenters'  Union,  that  is  to  say,  to 
those  members  of  the  Carpenters'  Union  who  belonged  to  the 
armed  sections  of  the  different  International  groups.  Several 
of  these  members  came  together  at  a  subset) uent  meeting  and 
resolved  to  buy  dynamite  and  practice  with  that,  instead  of 
shooting  at  targets.  Tiie  last-named  meeting  also  took  place 
atFlorus  Hall,  and  Lingg  and  Lehmann,  who  both  belonged  to 
the  "  armed  section  "  of  the  Xorth  side  group,  Avere  present. 
Lelnnann  says:  "  It  was  unanimously  resolved  that  we  were  to 
buy  dynamite  with  it,  and  experiment  with  it  to  find  out  how 
it  was  used;  how  it  was  handled.  We  were  unanimous  that 
some  one  should  take  the  thing  in  hand,  and  Lingg  was  in- 
trusted with  it,  and  he  took  the  money  and  bought  dynamite 
with  it." 

It  was  just  about  this  time,  to  wit,  the  middle  of  ]\Iarch. 
1880,  when  Lingg  first  brought  a  bomb  of  dynamite  to  Se- 
liger's  house  and  began  to  melt  and  cast  and  make  shells,  as 
heretofore  set  forth. 

It  thus  appears  that  about  two  months  or  six  weeks  before 
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the  Ilay-market  meeting  the  defendant  Lingg  was  selected  by 
certain  members  of  the  armed  sections  of  the  International 
groups  as  their  agent  to  buy  dynamite  with  their  money,  and 
experiment  with  it  and  learn  how  to  use  and  handle  it. 

The  reason  why  Lingg  was  selected  for  this  work  is  quite 
manifest.     Although  he  was  only  twenty -one  or  twenty -two 
years  old  at  the  time  of  the  trial,  and  prior  thereto  luul  lived 
in  this  country  only  about  nine  or  ten  months,  he  seems  to 
have  taken  an  active  interest  in  the  movements  of  tlio  Inter- 
national Association.     He  had  been  a  socialist  in  Europe  "ever 
since  he  could  think."     As  already  stated,  he  belonged  to  the 
armed  section  of  the  North  side  group.     lEe  wasnotonlva 
member  of  the  Carpenters'  Union,  but  its  financial  sccretarv. 
He  was  seen  at  meetings  on  the  Lake  front,  where  sumo  of  tiii' 
defendants  already  named  were  making  speeches.    He  was 
present  at  meetings  of  the  Central  Labor  Union,     lie  inadoii 
speech  on  A])ril  +,  IS80,  at  O')!)  Blue  Island  avenue,  at  tlie  sec- 
ond meeting  of  the  Lumber  Shovers'  Union,     lie  was  seen  at 
almost  every  meeting  of  the  Carpenters'  Union  at  Zepfs  Hail 
from  September,  188.'),  to  May,  188(t.     At  a  meeting  of  that 
union  at  Zepfs  Hall  on  the  night  of  May  3,  188(1,  he  is  said  to 
have  made  a  lengthy  report  as  to  the  organization  of  tlie  car- 
penters at  the  different  shops,  and  to  have  had  the  floor  two 
or  three  times  in  the  discussion  of  the  eight-hour  moveinont. 
On  the  morning  of  May  3d  young  men  came  to  his  room  at 
Seliger's  house  and  had  their  names  entered  upon  the  list  of 
the  union.     He  was  well  known  to  Bach  and  Spies;  tlie  for- 
mer had  known  him  five  or  six  months.     He  carried  reports  of 
anarchist  meetings  to  the  Arbeiter  Zeitung,  and  had  gone  to 
that  paper  for  that  purpose  at  least  five  times.     He  was  pres- 
ent on  the  afternoon  of  May  3,  1880,  at  the  attack  hereafter 
mentioned  of  a  mob  of  strikers  upon  a  manufactu)'ing  estab- 
lishment in  the  southwestern  part  of  the  city,  and  must  have 
heard  the  address  of  Spies  on  that  occasion.     He  claimed,  after 
his  arrest,  to  have  been  clubbed  by  the  police  at  that  disturb- 
ance. 

Second.  Thielen,  Lehmann,  Seliger,  Hermann  or  lleumann, 
and  Huebner,  who  were  with  Lingg  on  Tuesday  afternoon  while 
he  was  filling  tlie  bombs,  and  some  of  whom  were  assisting 
him  in  his  work,  were  all  prominent  members  of  the  "armed 
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sections  "  of  the  International  groups.  Iluebner  was  tlio  libra- 
rian of  the  North  side  group,  and  had  charge  of  the  distribu- 
tion of  TTcrr  Most's  book.  Scliger,  with  wliom  Ling,^  had 
boarded  for  months,  and  who  was  his  main  assistant  in  mak- 
ing the  l)ombs,  was  a  member  of  the  genei-al  cominittue  which 
stood  at  the  head  of  all  tlu?  groups,  and,  as  has  already  been 
stated,  liad  been  present  with  Spies  at  a  session  of  that  com- 
luittee  when  Rau  was  exhibiting  to  its  members  sanqiles  of 
round  and  long  bombs,  such  as  Lingg  himself  afterwards  made. 

T/iird.  One  of  the  Czar  bombs  which  was  in  the  possession 
of  Spies  in  January,  ISSO,  was  produced  upon  the  trial  of  this 
cause  in  the  court  beh)W.  It  is  similar  in  all  respects  to  tlie 
bombs  made  by  Lingg,  and  to  the  bomb  which  exi>loded  at  the 
Ilay-iuiii'ket.  We  find  photogra[)lHc  views  of  it  in  tlie  record. 
It  consists  of  two  semi-globular  shells  fastened  together  by  a 
metallic  bolt,  with  a  head  at  one  end  and  a  nut  at  the  other. 

It  has  a  fuse  and  detonating  cap,  the  latter  pinched  to  hold 
the  fuse,  just  as  appears  in  the  photogra])hic  representations 
to  be  found  in  the  record  of  the  bombs  made  l)y  Lingg. 

The  nut  taken  from  the  body  of  Ilahn  corresponded  as  ex- 
actly with  the  nut  upon  the  Czar  bomb  as  with  the  nuts  upon 
the  Lingi?  bombs. 

A  chemical  analysis  was  made  of  the  material  of  the  shell 
of  the  bomb,  and  such  material  was  found  to  b^'  the  sauie  com- 
posite manufacture  as  that  which  characterized  the  Lingg 
bombs  and  the  Hay-market  br)ud)s.  '*  The  Spies  bomb"  or 
Czar  bomb  "  was  found  like  the  others  to  consist  also  chiefly 
of  lead  with  a  small  (]uantity  of  tin,  and  traces  of  the  same 
antimony,  iron  and  zinc."  This  circumstance,  taken  in  con- 
nection with  the  declaration  of  Spies  that  members  of  the 
International  groups  had,  by  practice  and  experiment,  demon- 
strated the  superiority''  of  compound  metal  in  the  construction 
of  bomb  shells,  points  very  strongly  to  the  conclusion  that  the 
Czar  bomb,  retained  by  Spies  in  his  possession  in  January, 
b86,  was  used  by  Lingg  as  a  sample,  and  was  the  same  bomb 
which  Seliger  saw  at  his  house  in  Lingg's  hands  muro  than  six 
weeks  before  May  4, 18S0. 

Fourth.  Another  circumstance  is  worthy  of  mention  in  thi ; 
connection.  In  a  communication  upon  the  sub,ect  of  making 
bombs,  published  by  Spies  in  the  Alarm  on  Juno  27,  18S5,  h. 


i^ 


IT  5  'i^  <f*  1 


606 


AMERICAN  CRIMINAL  REPORTS. 


i  '     1 


says:  "  When  filling  bombs  .  .  .  tie  a  hamlkercliief  over 
mouth  and  nose,  so  that  you  may  not  inhale  the  (laiveroiis 
gases.     ...     In  filling  bombs  use  a  little  wooden  stick,"  etc. 

It  has  already  been  stated  that  when  Lingg  and  lluebner 
were  filling  bombs  on  the  afternoon  of  Tuesdiiy,  ^[ay  4 
18S0,  each  of  them  had  a  cloth  tied  around  his  face,  iiiul  Seli- 
ger  and  Lingg  used  a  flat  piece  of  wood,  made  by  Linyir  for 
the  purpose  of  putting  dynamite  into  the  shells.  Thus  the  in- 
structions given  by  Spies  in  the  Alarm  were  literally  complieil 
with  by  the  bomb-makers  on  May  4,  ISSO. 

We  think  the  jury  were  warranted  in  believing  from  the 
evidence  that  the  bomb  which  exploded  at  the  Ilay-niarivet 
was  made  by  the  defendant  Lingg  in  furtherance  of  the  con- 
spiracy already  described. 

The  question  which  next  suggests  itself  is  whether  tlie 
bomb  so  made  was  thrown  at  the  Ilay -market  by  a  member 
of  said  conspiracy,  or  by  some  one  acting  under  its  diroction 
and  in  pursuance  of  its  designs. 

In  order  to  solve  this  question,  it  will  be  necessary  to  make 
a  preliminary  investigation  as  to  the  disposition  wliich  Lingg 
and  his  assistants  made  of  the  bombs  constructed  by  them, 
after  they  were  prepared  for  use, 

The  bombs  made  and  filled  on  Tuesday  afternoon  and  even- 
ing were  carried  by  Lingg  and  Soliger  on  that  evening  from 
Seliger's  house  over  to  No.  58  Cly!)ourne  avenue,  known  as 
Neff's  Hall.  The  trunk  or  satchel  in  which  they  had  been 
placed  was  carried  a  part  of  the  way  by  Lingg  and  Seligor  by 
means  of  a  stick  drawn  through  the  handle.  They  wore  met 
on  the  way,  however,  by  Muenzenberger,  who  has  l)oen  here- 
tofore spoken  of,  and  he  seems  to  have  then  taken  the  trunk 
and  carried  it  the  rest  of  the  way  on  his  shoulder.  It  was 
about  ten  minutes'  walk  from  44:2  Sedgwick  street  to  Neff's 
Hall.  Neff  says  that  they  reached  his  saloon  at  ten  or  fifteen 
minutes  after  8,  but  Seliger  states  that  they  started  from  his 
house  with  the  bombs  at  half  past  8. 

At  No.  58  Clybourne  avenue  the  front  room  on  the  first  floor 
is  a  saloon.  Back  of  the  saloon  is  a  hall  or  assembly  room. 
Between  the  saloon  and  hall  is  a  passage-way,  which  can  be 
entered  by  doors  leading  from  the  saloon  and  hall,  and  also 
by  a  door  opening  upon  a  walk  that  leads  along  the  side  of  the 
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building  into  the  street.  On  this  evening  a  meeting  of  paint- 
ers was  in  session  in  the  hall.  Lingg.  Scliger  and  ^[uenzen- 
berger  first  went  into  the  saloon,  and  Lingg  inquired  of  Neff 
if  any  one  had  been  there  and  asked  for  him,  to  which  he 
received  a  negative  reply.  Lingg  and  Seliger,  accompanied  by 
Muenzenberger,  with  the  satchel  or  trunk,  then  went  from  the 
saloon  into  the  passage-way  referred  to.  The  uunk  was 
placed  upon  the  floor  in  the  passage-way  or  hall-wa}'-  and 
opened.  Seliger  says :  ''  Several  persons  came  and  took  bombs. 
There  were  diffei-ent  ones  there  who  took  bombs  out  for  them- 
selves." He  saw  three  or  four  take  them.  He  himself  took 
two  and  carried  them  in  his  pocket  until  after  the  explosion 
that  night,  when  he  buried  them  under  the  sidewalk  on  Sio-el 
street,  where  they  were  afterwards  found,  as  shown  by  the  tes- 
timony of  several  witnesses. 

Lingg  and  Seliger  then  went  out  of  the  building,  No.  58 
Clybourne  avenue,  leaving  the  open  satchel  with  the  bombs  in 
it  in  the  passage-way,  where  it  had  been  deposited. 

Muenzenberger  also  disappeared.  The  latter  seemed  to  be 
a  stranger;  Neff,  the  keeper  of  the  saloon,  never  saw  him  un- 
til be  brought  the  satchel  there  that  night;  Lehmann  did  not 
know  him,  as  lias  already  been  stated ;  although  he  was  at 
Seliffer's  house  that  afternoon  from  4  to  6  o'clock  working  'it 
bombs,  Seliger  did  not  know  his  name  and  did  not  learn  it 
until  some  time  afterwards.  This  circumstance  naturally  calls 
to  mind  the  instructions  in  regard  to  revolutionary  actions, 
published  in  the  Arbeiter  Zcitung  on  March  16,  1885,  and  set 
forth  in  the  "statement"  hereto  prefi.xed,  one  sentence  of 
which  is  as  follows:  "In  the  commission  of  a  deed,  a  comrade 
who  does  not  live  at  the  place  of  action,  that  is,  a  comrade  of 
some  other  place,  ought,  if  possibility  admits,  to  participate 
in  the  action,  or,  formulated  differently,  a  revolutionary  deed 
ought  to  be  enacted  where  one  is  not  known." 

In  this  narration  in  regard  to  the  disposition  of  the  bombs 
two  facts  are  noticeable.  First.  They  were  carried  to  and  left 
at  No.  58  Clybourne  avenue.  Why?  Netf's  Hall  was  knowa 
as  the  "  Shanty  of  the  Communists."  There  the  communists 
and  anarchists  and  all  the  various  shades  of  the  socialistic  or- 
ganii:ations  were  in  the  habit  of  meeting.  Some  statements 
already  made  in  regard  to  this  place  may  be  here  briefly  re- 
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capitulated.  It  was  the  place  where  the  members  of  the  North 
sitle  group  met  every  Montlay  evening  and  advised  together 
and  reviewed  what  had  happened  among  the  workiiio'inen 
during  the  week,  and  drilled  with  hunting-guns  and  shot  guns 
and  some  of  them,  on  Sundays,  with  ritles.  It  was  tlio  |)lace 
where  the  Arbeiter  Zeitung  requested  workingmen  williiiijjto 
exercise  in  the  handling  of  arms  to  call  every  Sunday  tor  the 
purpose  of  receiving  instructions  gratuitously.  It  was  the 
place  where  the  North  side  group  had  adopt(Kl  a  resolution 
cautioning:  the  workingmen  "not  to  meet  the  enemv  uiiurnioil 
on  May  1st,"  etc.  The  manner  in  which  the  boud)s  were  left 
in  this  particular  place  and  there  exposed  to  view,  coiisidorod 
in  connection  with  all  the  other  circumstances  heretofore  and 
hereafter  mentioned,  points  strongly  to  the  conclusion  that  they 
were  intended  for  the  use,  on  that  evening,  of  the  members  of 
the  conspiracy,  whose  })rinci})les  and  purposes  have  already 
been  outlined. 

Second.  The  fact  that  as  soon  as  the  truidc  was  opened 
and  deposited  in  the  hall-way  men  came  forward  and  took 
bombs  therefrom  indicates  an  expectation  that  bombs  would 
be  found  at  that  place  at  that  time.  The  prompt  appearance 
of  these  men  at  Xo.  58  Clyl)ourne  avenue  as  soon  as  hingif  ar- 
rived there,  and  their  immediate  ai)pro|)riation  of  tiie  bombs 
placed  before  them,  are  circumstances  which  tend  to  establish 
the  existence  of  some  more  specilic  plan  for  the  use  of  the 
bombs  than  that  which  has  heretofore  been  pointed  out.  To 
ascertain  what  this  specific  plan  was  will  reijuire  an  examina- 
tion of  the  events  immediately  ])receding  the  explosion  of  tiie 
bomb  at  the  Ilay-maidvct. 

Up  to  the  last  days  of  April,  188(5,  the  conspiracy  in  which 
the  defendants  were  engaged  was  general  in  its  character.  Its 
object  was  the  destruction  of  the  [xdice  and  militia  of  Chicago. 
The  forces  to  be  used  in  the  accomplishment  of  this  object 
were  the  International  groups  and  such  of  the  workingmen  as 
could  be  induced  to  join  those  groups.  The  time  wiien  the 
conflict  between  the  workingmen  and  the  police  was  to  be 
precipitated  was  about  the  1st  of  iSIay  and  in  the  midst  of  the 
excitement  which  should  prevail  during  the  efforts  of  the  labor- 
ers to  shorten  their  hours  of  work. 

The  preparation  for  the  expected  conflict  became  more  deft- 
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nite  as  the  eight-hour  movement  approaclied  its  culmination. 
Inside  of  tiio  general  conspiracy  already  described,  and  growing 
naturally  out  of  it,  a  more  detailed  plan  for  securing  the  ends 
souglit  to  be  attained  was  originated,  adopted  and  partially 
executed. 

Early  in  the  evening  of  May  ;{,  1886,  the  commander  of  the 
Lehr  und  Wehr  Verein  rented  the  basement  of  the  building 
known  as  No.  54  West  Lake  street,  and  also  called  Greif's  Hall, 
for  the  purpose  of  holding  there  on  that  evening  a  meeting  of 
the  "armed  sections"  of  the  International  groups. 

The  meeting  was  held  in  pursuance  of  the  arrangement  so 
made.  It  was  secret.  A  guard  was  placed  in  front  of  the 
building,  and  another  was  also  stationed  in  the  rear,  to  prevent 
anv  entrance  into  the  basement  bv  outsiders. 

Some  seventy  or  eighty  members  of  the  "armed  sections*' 
from  the  North,  South  and  West  divisions  of  the  city  were 
present.  The  session  lasted  from  8  o'clock  to  11  o'clock.  The 
members  present  at  this  gathering  discussed  and  adopted  the 
plan  hereinafter  set  forth. 

On  the  day  before,  that  is  to  say,  on  the  morning  of  Sunday, 
May  2,  1880,  at  10  o'clock,  the  members  of  the  second  com- 
pany of  the  Lehr  und  Wehr  Verein  and  of  the  Northwest  side 
group  had  met  at  Bohemian  Hall  on  Emma  street  in  the  north- 
west part  of  the  city.  On  that  occasion  the  defendants  Engel 
and  Fischer  were  both  present.  Engel  had  there  submitted  to 
tliis  Emma  street  meeting  "  a  plan  of  his  own  conception,  accordr 
(ii{l  to  which,  whenever  it  would  come  to  a  conflict  between  the 
jdtce  and  the  Northwestern  groups,  that  hoinhs  should  he  thrown 
mto  the  police  stations,  and  the  riflemen  of  the  Lehr  und  Wehr 
Vii'ciit  should  post  themselves  in  line  in  a  certain  distance,  and 
whoever  looxdd  come  out  should  he  shot  down  —  all  those  that 
would  come  out  of  the  station  or  stations,  he  said ;  then  it  shoidd 
proceed  in  that  way  until  we  would  come  to  the  heart  of  the  city. 
Within  the  heart  of  the  city,  of  course,  the  fight  should  com- 
mence in  earnest."  It  was  also  arranged  that  the  members  of 
the  Northwest  side  groups  should  "  mutually  assist  themselves 
to  make  an  attack  upon  the  police,"  and  "  if  any  one  had  any- 
thing with  him  he  should  use  it." 

This  plan  of  Engel  had  been  submitted  by  hira  to  the  Emma 
Vol.  VI  — 39 
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street  gathci'ing  in  the  form  of  a  resolution  and  had  been 
adopted. 

On  the  next  evening,  that  is  to  say,  on  the  evening  of  Mon- 
day, May  3.  1SS(),  Engel  and  Fisclier  wore  also  prosisnt  at  the 
meeting  in  the  basement  of  Grelfs  Ilall,  and  actively  pui-tici- 
pated  in  the  proceedings  there  taken.  Among  those  rissoin bled 
at  this  meeting  there  had  ucon  distributed  a  certain  circular 
"written  thiit  nl'ternoon  by  the  defendant  Spies,  known  as  the 
"Revenge  Circular."  This  cii-cular  will  be  hcreat'tin*  more  par- 
ticularly referred  to.  It  alleged  that  six  workingnien  had  l)eeii 
killed  by  the  ])olice  on  that  very  afternoon  at  a  distui'l)ance  in 
the  southwestern  part  of  the  city,  and  called  upon  the  work- 
ingmen  to  arm  themselves  and  "'avenge  the  atrocious  ninrder 
which  had  l)een  committed  ujwn  your  brothers  to-day  and 
which  will  lihchj  he  cmmviiUal  upon,  yon  to-raorroxpr 

The  contents  of  the  circular  were  discussed  antl  sugi^cstions 
were  made  as  to  what  should  be  done  v^ithin.  the  lu.ii  fi m  iJatp, 
The  defendant  Engel  then  presented  to  the  repros(>nlativcs  of 
all  the  groups  the  plan  which  had  been  acct^pted  at  iiis  snirgos- 
tion  on  the  da}'  before  by  the  Northwest  side  group  alone. 
There  was  some  opposition  to  it.  One  member  "tlioiight  that 
there  was  too  few  of  us,  and  it  would  be  Letter  if  wc  would 
place  ourselves  among  the  people  and  light  right  in  the  midst 
of  them.  There  was  some  opposition  to  that,  to  bo  in  the 
midst  of  the  crowd,  as  we  couhl  not  know  who  would  l)o  our 
nearest  neighbor  of  the  crowd;  there  might  be  a  detective 
right  near  us  or  some  one  else."  The  plan,  of  Ei\(jcl  wa.%  how- 
ever, jf?«a%  adopted.  The  several  features  of  the  plan  adopted 
on  Monday  evening  deserve  special  consideration  in  view  of 
the  occurrences  at  the  Hay-market  on  the  succeeding  evening. 

JFtrst.  As  to  the  attacks  upun  the  police  and  the  police  sta- 
tions. It  was  Engel's  sugfjestion  that  the  members  of  the 
armed  sections  should  come  to  the  assistance  of  the  working- 
men  whenever  a  collision  between  them  and  the  police  should 
grow  out  of  the  eight-hour  strike  then  in  progress;  that  a  bomb 
should  be  thrown  into  each  police  station  in  the  city,  begin- 
ning with  that  on  North  avenue  in  the  North  division,  and 
the  policemen,  as  they  rushed  out  of  the  station  on  account  of 
the  explosion  of  the  bomb  so  thrown,  should  bo  shot  down  by 
the  riflemen  of  the  Lehr  und  Wehr  Verein,  stationed  in  line 
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for  that  purpose;  that  the  police  would  thus  bo  prevented 
from  coniin<?  from  their  respective  stations  to  the  scene  of  con- 
flict when  they  should  be  summoned  by  the  authorities  to  do 
so;  that  the  diircrent  "International"  bodies,  after  storming 
the  stations  and  shooting  down  the  police,  should  march  in- 
ward towards  the  center  of  the  city,  destroying  whatever 
should  oppose  them;  tliat  the  telegrapli  wires,  and  the  hose  of 
tlio  firemen,  shoidd  be  cut;  that  the  ranks  of  tiie  Internationals 
would  gain  largo  accessions  from  the  workingmen  as  soon  as 
these  attacks  upon  the  police  shoidd  be  begun. 

Second.  As  to  the  signal  for  the  inauguration  of  the  attacks 
upon  the  police.  The  defendant  Fischer  suggested  the  German 
word  "  Ivuho,"  the  signification  of  whicii  in  English  is  "rest" 
or  "  poace,"  as  a  signal  word  to  bo  adopted  by  the  meeting. 
His  projtosition  was  agreed  to.  \\y  the  terms  of  it,  whenever 
the  word  "Kulie"  should  ap|)ear  in  the  letter-box  column  of 
the  Arbi'iter  Zeitung,  it  was  to  bo  understood  that  the  "  social 
revolution  "  had  begun;  the  publication  of  that  word  in  the 
paper  named  was  to  be  a  signal  to  the  members  of  tlio  "  armed 
sections"  of  the  various  groups  that  they  were  to  arm  them- 
selves and  rej)air  to  certain  specified  meeting  places, and  when 
they  sliould  there  be  informed  by  report  from  a  committee 
hereinafter  named  that  a  collision  or  conflict  had  taken  piace 
bet\veei\  the  police  and  the  workingmen,  they  were  then  to 
proceed  to  attack  the  stations  and  tlie  policemen  therein  with 
bombs  and  rifles,  as  already  stated. 

Third.  Asto  the  Ilay-inarket  meeting.  The  third  feature  of 
the  meeting  of  the  armed  sections  on  ^londay  night  was  the 
arrangement  made  for  a  nuiss  meetinjj  on  Tuesdav  eveniui;  at 
tlie  IIa\  -market  square.  The  chairman  who  presided  on  Mon- 
day niglit  suggested  the  holding  of  the  mass  meeting  on  the 
next  morning,  tliat  is  to  say  Tuesday  morning,  at  10  o'clock, 
iathe  ^larket  scpiare  in  the  South  division  of  the  city.  The 
defendant  Fischer,  however,  objecteil  to  botli  the  lime  and 
place  designated  by  the  chairman,  lie  advocated  the  holding 
of  the  mass  meeting  on  Tuesday  evening  rather  than  Tuesday 
morning,  and  at  the  Ilay-market  square  instead  of  tlie  Mai-ket 
square.  Ilis  proposition  was  acce|)ted  by  the  members  of  the 
armed  sections,  and  it  was  then  and  there  agreed  that  the 
Tuesday  evening  meeting  should  be  announced  through  a 
hand-bill.    The  defendant  Fischer  was  commissioned  to  have 
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this  hand-bill  printed,  and  for  that  purpose  loft  the  Monday 
ni<^lit  meeting  while  it  was  in  session.  Jle  returned  in  about 
lialf  an  hour,  and  rejjorted  that  the  printing-oHiee  was  closed. 
lie,  however,  had  the  hand-bill  printed  the  next  day,  as  will  bo 
seen  hereafter. 

Leaving  for  the  present  the  discussion  of  the  provisions 
made  on  Monday  night  for  the  gathering  at  the  llay-uuirket,  it 
will  bo  necessary  to  notice  — 

Fourth.  The  appointment  by  the  armed  sections  of  a  com- 
mittee. As  a  part  of  the  i)lan  adopted  on  Monday  ni;;ht,  a 
committee  consisting  of  one  or  two  from  each  group  was  ap- 
pointed, the  business  of  which  was  to  be  present  at  tlio  Ilav- 
market  and  "  to  observe  the  movement  not  only  on  tho 
Ilay-market  scpiare,  but  in  the  different  parts  of  tlu;  city,  and 
if  a  conflict  should  hapi)on,"  to  report  to  the  members  of  tlic 
armed  sections  at  their  various  meeting  placca,  as  above  indi- 
cated. This  committee  was  also  intrusted  with  the  task  of  pub- 
lishing the  word  "  liuho"  in  the  Arbeiter  Zeitung,  wIkmi,  in  their 
judgment,  the  occasion  for  doing  so  should  arise.  As  wo  un- 
derstand the  evidence,  this  same  committee  was  to  have  the 
general  control  of  the  Hay-market  meeting. 

Fifth.  A  resolution  was  pai:,:ed  that  the  detads  of  tho  plan 
adopted  by  those  present  on  Monday  night  should  l)o  com- 
municated to  absent  members  who  couKl  be  relied  upoii 

Rudolph  Schnaubelt,  whom  a  ])art  of  the  eviileni  .0 

identify  as  the  thrower  of  the  bomb  on  Tuesday  1  .sug- 
gested that  the  plan  adopted  should  also  be  commuiiK  ,itiul  to 
comrades  living  in  other  cities,  so  that  the  revolution  should 
be  commenced  in  other  places  as  well  as  m  Chicago.  This 
suggestion,  however,  does  not  seem  to  have  been  acted  upon 
by  the  Monday  night  meeting. 

Eoturning  now  to  a  consideration  of  the  appointment  of  the 
Ilay-market  meeting,  considered  as  a  part  of  the  Monday 
night  plan,  wo  think  the  jury  were  warranted  in  bolicvinff, 
from  the  evidence,  that  that  meeting  was  not  intended  by 
those  who  made  the  arrangements  for  liolding  it,  to  be  a  peace- 
able assemblage. 

First.  The  resolution  which  provided  for  calling  it  was 
adopted  by  a  secret  gathering  of  tho  armed  sections  of  the 
International  groups.  Tho  record  reveals  many  circumstances 
tending  to  show  that  a  conflict  was  to  be  precipitated  between 
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the  police  and  the  twenty-five  tlioiisjind  worlcinrrmen  who  were 
expected  to  be  present  at  the  IliiA'-inailvet.  As  one  of  the  wit- 
nesses expresses  it,  it  was  to  be  held  "to  eheer  up  the  work- 
ingmen  so  that  they  wouhl  be  |)repare(l  if  a  conllict  should 
happen." 

Si-aond.  The  defendant  Fischer,  in  the  discussion  on  Monday 
night,  assi<^-ned  as  a  reason  why  the  i)roposed  mass  meeting 
should  not  be  hold  at  Market  stpian;.  that  the  latter  place  was 
a  "mouse-trap."  This  remark,  under  all  the  circumstances  of 
the  case,  could  have  had  no  other  moanini!;  than  that  the  con- 
llict which  was  expected  to  occur  mi^dit  bo  too  easily  (pielled 
by  the  authorities  if  it  took  i)laco  at  Murket  square.  If  the 
;issmnl)Ia(;e  was  to  be  entirely  peaceable  and  lawful  in  its  char- 
acter, ii  could  make  no  ditl'erence  wheliier  the  ])Iaco  of  its 
mectin*,^  was  a  "mouse-trap"  or  not.  That  the  spot  selected 
was  not  a  mouse-trap  will  appear  from  an  examination  of  the 
locality  and  its  sun'oundin<^s. 

Tiic  llay-nuirket  is  a  wideninj^  of  Iiandoli)h  street,  which 
runs  east,  and  west.  It  begins  on  the  east  at  Desplaines  street 
■ml  terminates  on  the  west  at  llalstead  street,  the  latter  streets 
limning  north  and  south  and  crossing  Randolph  street  at  right 
iinglos. 

TIk'  spo.akers  were  not  on  the  1  fay-market  itself  but  on 
iicspiaines  street,  at  a  point  a  little  more  than  a  hundred  feet 
iiortli  •>(  tiie  eastern  end  of  the  Hay-market.  They  made  their 
s|)e(  .s  from  a  truck  wagon,  wliich  st(jod  on  the  east  side  of 
Desplaines  street,  next  to  the  sidewalk,  and  at  a  point  about 
five  or  six  feet  north  of  the  western  end  of  Ci-ane's  alley,  the 
pole  end  of  the  \^■agon  looking  to  the  north  and  the  rear  end 
to  the  south.  (  rane's  alley  begins  on  Desplaines  street  at  a 
point  ninety  feel  north  of  Randolph  street,  and  runs  east  a 
short  distance  and  then  turns  south  into  Randolph  street. 
Like  street  Is  the  next  street  north  of  and  parallel  with  Kan- 
(lolpli  street;  ai.d  between  it  and  Crane's  alley  is  still  another 
alley,  running  east  from  Desplaines  street  to  Jefferson  street, 
and  tapped  at  a  point  half  way  between  the  latter  streets  by 
an  opening  extending  north  to  Lake  street.  Between  the 
Ilay-uiarket  on  the  south  and  Lake  street  on  the  north,  a  small 
street,  called  Eagle  street,  runs  westward  from  Desplaines 
street  to  llalstead  street,  crossing  Union  street,  which  runs 
north  and  south  between  the  two  streets  last  named. 
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Between  Crane's  alley  and  the  alley  north  of  and  parellel 
with  it  is  the  manufacturing  establishment  of  Crane  I'ros.  a 
Iari;e  building,  closed  and  unlighted  at  night,  and  in  the  shadow 
of  which  stood  the  wagon  of  the  speakers.  Some  boxes  liml  been 
placed  on  the  edge  of  tlie  east  sidewalk  of  Desplaines  street  a 
few  feet  south  of  the  alloy,  furnishing  a  protection  from  tlio 
observation  of  those  in  the  middle  of  the  street. 

On  Lake  street,  just  nortli  of  the  wagon,  were  many  i^atiier- 
ing  places  of  the  workingnion,  such  as  Cireif's  Ilall,  Zclfs  Hail 
and  Florus  llall.  Tiiere  were  also  several  such  places  to  tlio 
.south  on  Randolph  street.  On  Tuesday  night  the  lialls  and 
saloons  in  the  neighborhood  were  crowded  with  worliinoii  wlio 
were  out  of  employment  by  reason  of  the  strikes  and  otiicr dis- 
turbances incident  to  the  eiglit-houi'  movement,  and  whose . 
feelings  at  this  time  were  hostile  to  the  police  by  reason  of  the 
efforts  made  by  the  latter  to  stop  the  attacks  of  strikers  upon 
non-union  laborers. 

It  will  thus  be  seen  that  all  the  surroundinj^s  of  the  wajion, 
in  the  way  of  streets,  alleys,  iialis,  buildings,  sympathetic 
crowds,  etc.,  furnished  easy  means  of  ai)proach,  escaijo  and  con- 
cealment. As  a  more  strategical  point,  no  better  position 
could  have  been  selecte<l  for  the  occurrences,  which  actually 
took  place  on  Tuesday  night,  than  the  spot  where  the  speakers' 
wagon  was  located. 

Third.  The  language  of  the  hand-bill,  calling  the  llay-mar- 
ket  meeting,  which  was  issued  in  jjiirsuance  of  instructions 
from  the  armed  sections  assembled  in  CJreif's  building  on  Mon- 
day night,  shows  that  the  meeting  was  not  intended  to  be  al- 
together peact^able.  On  Tuesday  morning  at  a  (juarter  ])ast  7 
o'clock,  Fischer  went  to  a  printing  olHee  at  the  corner  of  Kan- 
dolph  and  Market  streets,  and  procured  the  hand-bill  in  ques- 
tion to  be  printed.     It  is  as  follows: 

ATTENTION,  WORKINGMENI 

OKKAT 

MASS  MEETING 

TO-NIOHT,   AT  7:;]0  o'clock, 

AT  TIIK 

HAYMAUKKT,  RANI>0I,PII  St.,  IJKT.  DKSPLAINKS  and  IlArSTKM). 

Good  speakers  will  ho  i)i(.'.s(.'nt  to  diMiounce  the  latest  atrocious  iwt  of  the 
police,  the  shootiiis  of  our  foliow-worknieii  yesterday  afternoon. 

Workinymcii,  Arm,  Yourselveii  and  Ajyjmir  in  Full  Force! 

TuE  Executive  Committkb. 
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The  testimony  is  abundant  that  many  copies  of  this  ban  i- 
bill,  containing  the  words:  "  Workingmcn,  arm  yourselves  and 
A\}\yci\y  in  full  force,"  were  printed  in  (lernian  and  English  and 
distributed  among  the  workingmcn  throughout  the  city  on 
Tuesday,  May  4,  188(5.  Wliy  urge  men  to  coine  armed  to  an 
assemblage,  if  the  assemblage  is  to  be  peaceful,  especially 
where  such  arming  is  in  violation  ol'  the  law  of  the  state? 

It  is  true  that,  at  a  later  hour  in  the  day,  on  Tuesda}',  a  num- 
ber of  hand-bills  were  distributed  which  were  exactly  the  same 
as  above,  with  the  exception  that  the  words  "  Arm  yourselves 
and  appear  in  full  force"  were  omitted.  But  the  evidence 
siiows  that  the  objectionable  words  were  only  left  out  of  the 
second  set  of  hand-bills  through  fear  that  they  might  deter 
some  of  tlic  workmen  from  attending  the  meeting. 

All  the  hand-bills,  however,  botli  those  with  and  those  with- 
out the  objectionable  words,  declared  the  object  of  the  meet- 
ing to  be,  not  to  discuss  the  eight-hour  movement,  but  to 
•'denounce  the  latest  atrocious  act  of  the  police,  the  shooting 
of  our  fellow- work  men  yesterilay  afternoon."  AVhat  was  the 
act  of  the  police  on  Monday  afternoon  for  which  they  were  to 
l)e  denounced  'i 

A  manufacturing  company  in  the  southwestern  part  of  the 
city  had  employed  certain  laborers  belonging  to  org.inizations 
styled  '•  Unions,"  and  hence  called  "•  Union  laborers."  These 
"Unicju  "  workmen  had  inaugurated  a  strike  and  quit  work. 
The  company  eni[)loy(Ml  in  their  jdaces  other  workmen,  not 
connected  with  the  "  Unions,"  and  (;alled  "Non-union"  work- 
men. The  striking  "Union"  laborers  and  certain  "lumber 
shovers"  had  nuido  a  most  violent  attack  not  only  upon  the 
"Non-union"  laborers,  but  upon  the  buildings  and  property  of 
the  company.  The  police  had  been  summoned  to  quell  the 
riot,  and,  as  the  result  of  their  efforts  to  do  so,  one  person,  and 
not  six,  had  dieil  from  the  effect  of  wounds  received  on  that 
occasion. 

The  city  authorities  did  their  duty  when  they  ordered  the 
police  to  stop  this  unjustifiable  attack  of  the  union  workmen, 
reinforced  by  striking  lumber-shovers,  upon  men  who  were 
pursuing  their  lawful  business.  It  follows  that  the  Ilay-market 
meeting  was  called  for  the  jturpose  of  denouncing  the  olRcors 
of  the  law  because  they  had  done  their  duty. 
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Fourth.  The  testimony  of  Waller  and  Seligcr  shows  tliat 
some  trouble,  not  clearly  defined  in  the  languan-c  of  uiilounied 
witnesses  speaking  through  an  interpreter,  was  expected  to 
take  place  at  the  llay-market  meeting.  The  discussions  utthe 
Monday  night  meeting  indicated  such  an  expectation.  "What 
other  construction  can  be  placed  upon  such  language  us  this. 
used  at  that  meeting:  "It  wouhl  be  better  if  we  would 
place  ourselves  among  the  people  and  fighc  right  in  tlie  midst 
of  them;  we  could  not  know  who  would  be  our  nearest  nei"ii- 
bor  of  the  crowd;  there  might  be  a  detective  right  near  us." 
etc.? 

One  of  the  witnesses  says  that  "it  was  planned  to  attaclv 
the  police  stations  to  prevent  the  police  from  coming  to  aid.  if 
there  should  be  a  fight  in  the  city,"  and  that  tho.sc  presiMU 
Monday  night  expected  there  would  l)e  a  light.  Tliat  this  linbt 
was  expected  to  take  place  at  or  near  the  ilay-markot  would 
appear  from  the  fact  that,  as  soon  ns  the  stations  were  blown 
up,  the  armed  men  and  the  workmen  joining  tiiem  sliould 
march  "to  the  heart  of  the  city,"  where  the  light  wouhl  com- 
mence in  earnest.  The  llay-market  was  in  the  heart  of  the 
city,  liingg  stated  to  Seligcr  on  Tuesday  night  "  tiiat  tiioir 
should  be  made  a  disturbance  (!very  where  on  the  Ts'orlli  side 
to  prevent  the  police  from  going  over  y// if  At;  Wed  t^hJi'"'  \i 
the  place  to  which  the  police  were  to  be  kept  from  going  bv 
the  attacks  upon  the  stations  was  in  the  heart  of  the  city  and 
on  the  West  side,  it  could  not  have  been  very  far  from  the 
llay-market  sijuaro. 

Fifth.  The  .same  committee  which  had  charge  of  the  llay- 
market  meeting,  and  had  tlie  power  to  call  t()g('th(>r  the  aniied 
men  at  their  meeting-places  by  the  insertion  of  the  word 
"Kuho"  in  the  Arbeiter  Zeitung,  was  also  instructed  to  attend 
at  the  Ilay-markct  and  from  there  cany  reports  to  them  at 
their  meeting-|)laces.  The  thing  they  were  to  report  to  the 
armed  men  was  a  conflict  with  the  police.  As  they  were  to 
attend  at  the  llay-market  and  report  from  there,  a  oonllict 
must  have  been  expected  there. 

That  the  phin  adopted  on  Monday  night,  with  its  provisions 
for  bomb-throwing,  shooting,  meeting-places,  signal  eoiiimittee, 
mass-meeting,  communication  with  absent  members,  etc.,  was 
an  unlawful  conspiracy,  there  can  bo  no  doubt. 
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The  question  now  arises  whetlier  the  murder  of  Degan  was 
committed  in  pursuance  of  this  consi)iracy  and  as  one  of  the 
objects  to  bo  attained  by  it,  and  whether  tlie  murder  occurred 
while  tlic  parties  to  the  conspiracy  were  en, imaged  in  such  prose- 
cution of  it  that  Degan's  death  is  to  be  considered  the  natural 
and  necessary  outcome  and  consequence  of  that  prosecution? 
In  other  words,  were  the  occurrences  of  Tuesdav  niuht  the  re- 
suit  of  the  conspiracy  of  Monday  night  i  Was  that  which  was 
(lone  on  Tuesday  night  done  for  the  purpose  of  carrying  out 
the  plan  of  Monday  niglit? 

Firnf.  The  main  feature  of  the  Monday  night  plan  was  the 
provision  for  throwing  a  bomb  into  each  police  stiition  and 
then  shooting  down  the  i)olicemen  as  they  should  come  out. 
This  provision  had  two  i)arts:  first,  a  bomb  was  to  be  thrown, 
creating  destruction  and  confusion;  second,  in  the  midst  of  the 
confusion  following  upon  the  explosion  of  the  bomi),  the  mem- 
bers of  the  armed  sections  and  the  i-iHemen  of  the  Lehr  und 
Welir  Verein  wei'c  to  fire  into  the  policemen  and  destroy  them 
before  they  could  recover  from  their  surprise.  Did  this  feature 
correspond  with  either  or  any  of  the  events  of  Tuesday  night? 
In  order  to  tletermine  whether  it  did  or  not,  it  is  necessary  to 
notice  some  of  the  occui'rences  which  took  place  at  the  llay- 
marivot  meeting. 

Tiie  crowd  in  attendance  there  was  in  the  middle  of  Des- 
phiines  street,  and  on  the  Desplaines  street  sidewalks  to  the 
south  of  the  wagon,  and  extended  around  into  the  llay-market 
to  the  west,  and  up  into  Lake  street  to  the  north.  Those  appear- 
ing to  be  most  in  symjiathy  with  the  speakers  were  near  the 
mouth  of  Crane's  alley  and  on  and  around  the  wagon. 

The  station  where  the  policemen  had  been  holding  them- 
selves in  readiness  during  the  meeting  was  located  on  the  west 
side  of  I)es))laines  street,  seventy-live  feet  south  of  the  lliiy- 
inarket  and  some  three  hundred  feet  or  more  south  of  the 
wagon,  and  between  llandolph  street  on  the  north  and  Wash- 
ington street  on  the  south,  the  latter  being  the  next  street 
south  of  and  parallel  with  Itandolph  street.  Some  electric 
lights  in  front  of  a  theater  on  Desplaines  street,  south  of  the 
station  and  in  the  neighborhood  of  AVashington  street,  served 
to  light  up  at  least  that  portion  of  Desplaines  street  south  of 
the  Ilav-nuirkct. 
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The  police  formed  in  lineon  AValdo  i)laee,  a  small  street  run- 
ning west  from  Desi)laines  street  and  on  the  south  side  of 
the  station  house.  They  nuirclied  in  regular  order  —  with 
their  hands  down,  club-s  in  tlieir  belts,  and  pistols  in  their  pock- 
ets—  northward  upon  ])esj)laines  street,  across  tlio  eastern  end 
of  the  1  ray-market,  until  tliey  came  "about  to  the  mouth  of 
Crane  Bros.'  alley."  Here  they  halted,  their  front  line  beintf 
only  a  few  feet  south  of  the  south  end  of  the  wa<>'on.  One  of 
the  oIKcers  in  command  then  gave  an  order  to  disperse,  as 
has  already  been  stated. 

The  language  in  which  the  order  was  uttered  is  as  follows: 
"  1  command  you,  in  the  name  of  the  people  of  the  state  of 
Illinois,  to  immediately  and  peaceably  disperse."  These  words 
are  the  same  as  those  used  in  section  25;}  of  division  1  of  the 
Criminal  Code  of  this  state,  which  provides  that  '*  when  twelve 
or  iiiore  persons,  any  of  them  armed  with  clubs  or  danyerous 
weapons,  or  thirty  or  more,  ai'med  or  unarmed,  are  unlawfully, 
riotously  or  tumultuously  assembled  in  any  city,  ...  it 
shall  be  the  duty  of  each  of  the  municipal  olficers  ...  to 
go  among  the  ])crsonsso  assembled  .  .  .  and  in  the  name 
of  the  state  comniand  them  immediately  to  disperse." 

If  the  po  ice  ollicers  had  improperly  intruded  upon  the  meet- 
ing in  (piestion,  such  intrusion  would  have  fiu'iiished  no  justifi- 
cation for  the  attack  hereinafter  mentioned,  rei'sousinjurioiisly 
alfeeted  by  such  improper  intrusion  or  illegal  dispersion  had 
their  remedies  at  law  for  damages  sustained;  or  they  could 
have  demanded  an  investigation  before  the  proper  authorities, 
and,  upon  ))roving  their  charges,  could  have  obtaineil  the  dis- 
missal of  ollicers  gudty  of  infringement  upon  their  i-ights  us 
citizens. 

We  cannot  say,  however,  that  in  view  of  all  the  facts  and 
circumstances  surrounding  the  occasion,  the  police  ollicers 
were  justly  chargeable  with  exceeding  their  authority  in  the 
premises.  Much  disturbance  and  disorder  existed  in  the  city. 
Many  strikes  had  recently  occurred  among  the  laboring  men, 
many  of  wiiom  were  out  of  employment  and  smarting  under 
feelings  of  discontent.  It  luul  been  reported  to  the  authorities 
that  the  riot  already  referred  to  of  the  preceding  afiernoon  in 
the  southwestern  part  of  the  city  had  been  maiidy  incited  hya 
speech  delivered  to  some  "lumber  shovers"on  the"i!lack 
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Road "  by  the  defendant  Spies,  who  was  observed  to  be  the 
most  active  spirit  at  the  llay-market  meeting.  Co|)ies  of  the 
"Revenge  circuhir"  and  of  the  hand-bill  prepared  by  the  de- 
fendant Fischer  had  fallen  into  the  hands  of  the  police.  A 
rumor  had  also  come  to  their  head(]uarters  that  it  was  the  in- 
tention of  parties  at  the  1  lay-market  meeting  to  ])roceed  to  some 
neighboring  railroad  freight  houses  where  non-union  laborers 
were  employed,  and  blow  them  up.  In  addition  to  all  this,  it 
was  rejjorted  to  the  ollicer  in  command  of  the  force  at  the 
Desplaines  street  station,  that  the  defendant  Fielden,  who  was 
then  speaking,  had  just  used  the  following  language:  "You 
have  nothing  more  to  do  with  the  law  ex{;L'[)t  to  lay  hands  on 
it  and  throttle  it  until  it  makes  its  last  kick.  .  .  Keep  your 
eye  upon  it,  throttle  it,  kill  it.  stab  it,  do  everything  you  can 
to  wound  it;"  and  that  the  use  of  these  words  had  ])roduced 
great  excitement  and  caused  lu^isy  demonstrations  around  the 
wagon.  Upon  the  I'eceplion  of  this  report  the  ollicer  in  com- 
mand decided  upon  the  dispersion  of  the  meeting,  and  his  men 
made  the  movement  for  that  purp  )se,  as  already  stated. 

As  soon  as  the  order  to  disperse  was  given,  the  defendant 
Fielden  descended  from  the  wagon,  making  use  of  the  words, 
"we  are  jjeaceable."  Whether  or  not  these  words  were  uttered 
as  the  English  etjuivalent  of  the  (lernuin  word  "ruhe,"  which 
mount  ''peace,"  tlie  evidence  does  not  conclusively  show. 

Certain  it  is,  that  no  sooner  had  Fielden  said  '•  we  are  peace- 
able" than  the  boinh  exploded,,  ami  in  a  few  seconds  thcreqfte)'  a 
mlleij  of  shots  were  fired. 

Whether  the  crowd,  which,  upon  the  advance  of  the  police 
in  the  middle  of  the  street,  had  scattered  to  the  north  of  the 
wagon  and  to  the  sidewalks  upon  the  east  and  west  sides  of 
Desplaines  street,  lired  into  the  police  or  not,  is  one  of  the 
disputed  (juestions  in  the  ease.  According  to  the  testimony 
for  the  state,  persons  in  the  street  and  upon  the  sidewalks  dis- 
charged their  revolvers  into  the  midst  of  the  police,  some  of 
the  witnesses  estimating  the  number  of  shots  at  seventv-livo  or 
one  hundred.  On  the  other  hand,  witnesses  for  the  defense 
swear  that  the  only  shooting  which  was  done  came  from  the 
ranks  of  the  jwlice  themselves.  That  the  latter  lired  into  the 
crowd  after  the  explosion  is  an  admitted  fact,  but  the  prosecu- 
tion claims  that  they  did  not  do  so  until  after  they  were  fired 
into. 
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We  think  the  weight  of  evidence  is  in  Tavor  of  the  state 
upon  this  subject.  11'  it  be  conceded  that  the  witnesses  fortho 
prosecution,  who  are,  for  the  most  part,  policemen,  are  inter- 
ested on  one  side  of  the  question,  and  that  the  witnesses  for 
the  defense,  who  are,  for  tiie  most  })art,  partisans  of  or  svmpa- 
thizers  with  tiic  prisoners,  are  interested  on  the  oth(!r  side  of 
the  question,  there  is  yet  other  evidence  which  seems  to  be 
decisive  of  the  matter. 

The  testimony  of  the  surgeons,  who  are  entirely  disinter- 
ested, shows  that  two  police  officers  died  from  the  eU'ects  of 
bullet  wounds,  and  that  many  more,  who  did  not  die,  received 
bullet  wounds.  As  the  policemen  were  a  solid  body  of  well- 
drilled  men,  standing  together  in  the  street  in  well-forined 
lines  and  orderly  ranks,  it  is  impossible  that  they  should  have 
shot  into  their  own  midst.  This  being  so,  the  bullet  wounds 
received  by  them  must  have  been  caused  by  shots  from  the 
crowd  in  their  front  and  on  their  sides. 

In  addition  to  this, it  has  already  appeared  that  many  of  the 
]>ersons  around  the  wagon  had  been  preparing  for  a  long  time 
for  the  events  expected  to  grow  out  of  the  eight-hour  move- 
ment on  May  1.  1880,  by  exercises  in  drilling,  by  the  purchase 
of  arms,  by  experiments  with  dynamite,  and  had  been  repeat- 
edly urged  in  speeches,  in  newspaper  articles,  and  by  the  cir- 
culars alreadv  mentioned,  to  meet  those  events  in  a  state  of 
armed  prejiaration. 

Moreover,  several  of  the  newspaper  reporters  confirm  the 
statements  of  the  policemen  that  shots  were  fired  from  the 
sidewalks  into  the  police.  One  of  the  reporters  saw  several 
men  around  the  wagon  boldly  exhibiting  their  revolvers  while 
the  speaking  was  going  on.  A  revolver  was  found  on  the  side- 
walk near  the  wagon,  several  barrels  of  which  had  been  dis- 
charged. 

It  is  apparent  from  this  review  of  the  evidence,  that  just 
such  an  attack  was  made  at  the  ITay-market  as  was  contein- 
platcd  and  arranged  for  by  the  conspiracy  of  Monday  night. 
First,  a  bomb  was  thrown  among  the  policemen;  next,  shots 
were  fired  into  their  ranks  by  armed  men  belonging  to  the  or- 
ganizations heretofore  described  and  who  had  been  gathered 
around  the  wagon  during  the  evening.  In  the  order  of  time, 
the  shooting  occurred  a  few  seconds  after  the  bomb  exploded. 
This  is  the  order  in  which  the  onset  with  the  two  dill'erent 
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kinds  of  weapons  was  to  bo  mado,  according  to  the  terms  of 
tiie  conspiracy.  The  mode  of  attack  as  made  corresponded 
with  the  mode  of  attack  as  planned. 

It  is  true  that  the  plan  adopted  contemplated  the  throwing 
of  a  I)omb  into  each  station  and  then  shooting  down  the  police 
lis  t/i''!/  nhould  come  out.  This  was  to  bo  done,  however,  not 
only  at  the  North  avenue  station,  but  at  stations  "  in  other 
part^  of  the  city."  The  Desplaines  street  station  was  a 
station  in  one  of  the  "  other  parts  of  the  city,"  and  was  as 
much  embraced  within  the  scope  of  the  ])lan  as  the  rest  of  the 
stations.  It  was  in  sight  of  the  speakers'  wagon  and  only  a 
si lort  distance  south  of  it.  If  a  bomb  had  been  thrown  into 
thi!  station  itself  and  the  policemen  had  been  shot  down  while 
coming  out,  a  part  of  the  conspiracy  would  have  boon  literally 
oxec'utoil  just  as  it  was  agreed  upon.  It  could  make  no  differ- 
ence in  the  guilt  of  those  who  were  parties  to  the  conspiracy 
that  the  man  who  threw  the  bomb,  and  his  confederates,  who 
fiivd  the  shots,  waited,  before  doing  their  work,  until  the  po- 
lict'UK'n  in  the  station  had  left  it  and  had  advanced  some  three 
hundred  feet  north  of  it. 

If  A.  hire  13.  to  shoot  C.  at  the  Sherman  House  in  the  city  of 
Chicago  on  a  certain  night,  but  B.,  seeing  C.  enter  the  Tre- 
inont  House  on  the  same  night,  slioots  him  there,  A.  is  none 
the  less  guilty  of  aiding,  abetting,  advising  and  encouraging 
the  murder  of  C.  If  there  is  a  conspiracy  to  kill  i)olicemen  at 
a  station-house,  but  the  agents  of  the  conspiracy  kill  tlio  police- 
men a  short  distance  away  from  the  station-house,  there  is  no 
suclid<}parture  from  the  original  design  as  to  relieve  the  con- 
spirators of  responsibility. 

A  plan  for  the  perpetration  of  crime  or  for  the  accomplish- 
ment of  any  action,  whether  worthy  or  unworthy,  cannot 
always  be  executed  in  exact  accordance  with  the  original  con- 
ception. It  must  suffer  some  change  or  moditication  in  order 
to  meet  emer'^encies  or  unforeseen  contingencies. 

The  International  groups,  as  will  be  soon  hereafter,  had  re- 
ceived information  that  the  police  intondod  to  hold  them- 
selves in  readiness  for  the  expocted  outbreak  at  their  respootioe 
itatlom.  The  i)rosence  of  one  hundred  and  eighty  policemen 
at  the  Desplaines  street  station,  only  seventy-live  feet  south  of 
the  Ilay-market,  seemed  to  contradict  the  correctness  of  this 
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information,  and  to  indicate  a  concentrailnn  instead  of  a  scat- 
tering of  forces  on  tlio  jiart  of  the  anthorities.  Sucii  action 
by  the  authorities  may  have  operated  to  chan£,'e  the  oriffinal 
conspiracy  for  separate  attacks  upon  the  stations,  and  may  havo 
led  to  the  concentration  of  a  hir<^er  number  of  armed  men  at 
the  Ilay-markot  tlian  was  at  first  intended. 

This  appears  from  the  lanr^uage  of  Spies  in  liis  spoocli  from 
the  waf^on,  when  lie  said:  "  It  seems  to  have  been  the  opinion 
of  the  authorities  that  this  mectinj^  has  been  called  for  the 
purpose  of  raising  a  little  row  and  disturl)ance,"etc.,  and  wiion 
he  asked  ''  wliat  meant  this  array  of  gatling  guns,  iiirantrv 
ready  to  arm,  patrol  wagons  and  policemen  ? "  It  appears  from 
the  excited  demeanor  of  Schwab,  who  says  tiiat  h(*  went  from 
the  Arbeitcr  Zeitungollice  to  the  Ilay-market,  jiassing  tlnoiii;]! 
the  tunnel  and  walking  on  Washington  street,  and  that  lio 
turned  from  Wasliington  street  north  on  Desplaines  street.  This 
course  would  take  him  by  the  Desplaines  street  station,  whero 
he  must  have  seen  the  policemen  formingon  AValdo  plac(>.  Just 
after  this  ho  is  described  by  two  witnesses  as  rusliitig  ulon": 
hurriedly  and  almost  running  into  the  mayor;  and  by  one  wit- 
ness as  engaged  in  a  conversation  a  few  moments  later  with 
Spies,  in  which  the  word  "police"  was  used.  Fischer  and 
Waller  also  noticed  the  mounting  of  patrol  wagons  on  Waldo 
place,  and  indulged  in  some  conjectures  as  to  what  it  meant. 
Some  change  of  programme  would  also  seem  to  be  indicated 
by  the  (h^lay  in  opening  the  meeting.  It  was  not  called  to 
order  until  halt-past  8  or  9  o'clock,  although  the  hour  stated 
in  the  hand-bills  was  half- past  7.  It  was  not  actually  opened 
until  Lingg  had  deposited  the  bombs  at  No.  58  Cly bourne 
avenue.  He  was  evidently  slow  in  his  preparations.  IMrs.  Seliger 
says  that  her  husband  and  Lingg,  and  Iluebner  and  Tliiolen. 
and  Hermann,  and  some  others  whose  nanu^s  she  did  not  know, 
were  at  work  on  the  bombs  at  her  house  until  past  7  o'clock. 
From  the  fact  that  Seliger  and  Lingg  were  met  on  their  way  to 
Neff's  Hall  by  Munsenberger,  the  blacksmith,  it  would  appear 
that  the  latter  had  been  sent  forward  to  hasten  then*  move- 
ments. 

The  various  details  here  related  tend  to  show  that  some  oc- 
currence had  taken  place  which  had  not  been  expected  or  pro- 
vided for. 
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But  notwithstanding  the  fact  that  tlio  IMonday  night  con- 
spiracy may  have  been  varied  somewhat  to  suit  the  new  condi- 
tions, we  think  the  jury  were  warranted  in  believing  that  the 
bomb  was  thrown  and  the  shots  were  lired  as  part  of  the  exe- 
cution of  that  conspiracy. 

Second.  Tile  second  feature  of  tlic  IMonday  night  conspiracy 
was  the  publication  of  the  signal-word  "  Uuhc"  in  the  Arbeiter 
Zeitung,  an  afternoon  paper,  issued  every  day  at  2  o'clock. 
The  word  "llulio"  was  published  in  the  Arl)eiter  Zeitung  on 
the  afternoon  of  Tuesday,  May  4,  18S(;,  about  live  hours  and  a 
half  before  the  hour  at  which  the  I  lay-market  meeting  was 
called.  It  appeared  in  the  letterbox  column  in  heavy  typo 
and  heavily  underscored.  Its  publication  annoimced  the  arrival 
of  the  social  revolution;  it  was  a  call  issued  to  the  armed  sec- 
tions to  arm  themselves  and  repair  to  their  meeting  places  and 
await  orders.  Here  certainly  was  an  execution  of  a  part  of  the 
conspiracy  shoi'tly  before  the  opening  of  the  meeting  at  which 
the  murder  of  Degan  took  place. 

It  is  clear  that  the  publication  of  the  wor<l  "•liiilie"  in  a  Ger- 
man paper  might  not  bo  notice  to  the  armed  memlx'rs  of  the 
Amoi'icau  group,  who  presumably  could  not  s])oak  or  read 
German.  The  Alarm  at  this  time  was  only  issued  every  half 
month.  Accordingly,  on  Tuesday  afternoon,  at  about  the 
same  time  when  the  word '"  Ifulic! '"  a])peai'od  in  tlu^  Arbeiter 
Zeitung,  there  also  appeared  in  one  of  the  afternoon  English 
papers  of  the  city  the  following  notice:  "American  group 
meets  to-nii:ht,  Tuesday,  107  Fifth  avenue.  Important  busi- 
ness. Every  member  should  attend;  7: 30  o'clock  sharp.  Agi- 
tation Committee." 

The  question  which  here  naturally  suggests  itself  is:  "Was 
there  a  gatlioring  of  the  armed  men  at  their  meeting-places  in 
obedience  to  the  call,  implied  in  the  word  "  Ruhe?" 

The  evidence  does  not  disclose  how  many  meeting-places 
there  were,  nor  the  location  of  all  of  them. 

The  meeting  place  selected  for  the  members  of  the  North- 
west sidi  group  would  appear  to  have  been  AVicker  Park;  but 
whether  they  actually  met  there  on  Monday  night,  or  whethcn- 
the  arrangement  for  their  doing  so  was  given  up  in  view  of 
some  alteration  of  place,  such  as  has  already  been  hinted  at, 
the  record  does  not  disclose.  A  large  number  of  the  members 
of  this  group  were  at  the  Ilay-market  on  that  evening. 


.«i. 
^ 


m 


MW 


624 


AMERICAN  CRIMINAL  REPORTS. 


T ;  -      • 

■  ■  M.'^  ^-1  >  1 

■ 

1/  - 
;'■  . 

hi 

■ '     it              '    ■ 

1 

■f 

i 


According  to  the  testimony  of  Scliger  as  to  the  (locliuiition  of 
Lingg,  Greif  s  Hall,  or  54  W.  Lake  street,  was  a  designated  nioot- 
ing  place  for  some  of  the  armed  men.  Tliis  hall  was  crowded  on 
Tuesday  night  with  workingiiif  n,  many  of  whom  went  uvoi- 
to  the  llav-niiirket. 

It  was  only  two  blocks  east  from  Desplaines  street,  and  dis- 
tant only  a  few  minutes'  walk  from  the  wagon  of  tiie  spi'akers, 
A  gathering  there  was,  in  effect,  a  gathering  at  the  Uay-iuarket 
itself. 

The  meeting  place  for  the  American  group  on  that  cvonin'^ 
was  the  Arbeiter  Zeitung  olHce,  at  107  Fifth  avenue.  Twehe 
or  fifteen  members  of  that  group  met  there  pursuant  to  the 
published  notice. 

At  least  six  of  those  present,  including  the  defendants  Parsons 
and  Fielden,  belonged  to  the  armed  section. 

Tiiey  all  left  and  came  over  to  the  Ifay-markot  nioctino- 
some  time  between  half-past  8  and  !)  o'clock  Tuesdav  evonin". 

The  meeting  j)lace  of  many  of  the  armed  meuibcis  of  tlic 
North  side  group  on  Tuesdav  evening:  was  Neff's  Hall.  Lin"!' 
Seliger,  Lehmann,  Smideke,  Thielen  and  others  were  there  on 
that  evening  between  8  and  half-past  D  o'clock. 

Many  went  there  to  get  bombs.  Thielen,  who  had  secured 
two  loaded  bombs,  some  cartridges,  and  two  cigar  Ijoxes  full 
of  dynamite  from  Linggon  that  aftei'noon,  was  there  a  consid- 
erable portion  of  the  evening,  and  is  spoken  of  by  XefF  as 
"hanging  around  out  in  front  of  tiie  saloon  on  the  sidewalk.'' 

We  think  the  evidence  warrants  the  conclusion  that  5S  Cly- 
bourne  avenue  was  one  of  the  meeting  places  to  which  the 
members  of  the  armed  sections  repaired  in  pursuance  of  the 
arrangements  made  on  ]\Ionday  night. 

Some  of  the  meeting  places  were  to  be  at  certain  "corners." 
The  armed  men  were  to  go  from  their  meeting-places  to  attack 
the  stations.  They  were  to  attack  the  stations,  in  ortler  to 
prevent  the  policemen  from  getting  out  of  them  so  as  to  go  to 
the  scene  of  conflict,  when  they  should  be  summoned ;  hence, 
many  of  the  meeting  places  would  be  near  the  stations. 

One  of  the  stations  to  be  attacked,  and  which  was  specific- 
allv  named  at  the  Mondav  night  assemblage,  was  the  North 
avenue  station.  The  evidence  shows  that  Lingg,  Seliger,  Leh- 
mann, Smideke,  Thielen,  and  two  large  men  belonging  to 
the  Lehr  und  Wehr  Verein,  all  of  whom  were  armed  with 


% 


HI'IES   V.  THE   I'EOPLE. 


025 


luliints  Piirsons 


bombs,  were  seen  staiuling  and  moving  between  8  and  10 
o'clock  on  Tuesday  ni;^lit,  at  eorners  and  streets  in  the  near 
neigliborliood  of  the  North  avenue  stjition. 

Sehger  and  Lingg  were  also  that  night  still  further  north  m 
the  neighborhood  of  a  poliee  station  near  the  eorner  of  Web- 
ster and  Lincoln  avenues.  Others  who  left  .")8  Clybourno  avc- 
nue  just  after  the  bombs  had  been  de|)ositcd  there,  "  went 
ahcatl "  of  Seliger  and  Lingg,  so  that  the  course  taken  by  them 
must  have  been  still  further  northward  and  in  the  neighbor- 
hood  of  Deering,  where  the  defendant  Schwab  made  a  speech 
to  some  sti'ikiiig  workingmen  about  ID  o'clock  on  that  night 
after  he  had  left  the  1  lay-market. 

One  or  more  of  these  meeting-places  or  corners  was  in  the 
nciglib(jrhood  of  the  I)es|)hiines  street  station.  A  group  of 
about  twenty-live  men  wei'e  standing,  on  Tuesday  evening,  at 
the  southwest  coiMier  of  Ilalstead  and  Randolph  streets,  two 
blocks  west  of  the  Desplaines  street  station,  and  one  of  the 
witnesses  speaks  of  seeing  Spies  and  Schwab  going  into  the 
thickest  of  this  gronp  between  8  ami  0  o'clock.  ''About  an  hour 
previous  to  the  meeting  '  at  the  llay-mai'ket,  Engel  and 
Fischer,  both  members  of  the  armed  sections,  were  seen  at  the 
corner  of  Desplaines  and  Kaiidolpli  streets.  Dui'ing  the  even- 
ing Fischer  and  Waller,  the  latter  (;f  whom  is  proven  to  have 
had  a  revolver,  and  both  of  whom  belonged  to  the  Lehr  und 
Wolir  Yereiii,  were  so  near  the  Desplaines  street  station  as  to 
observe  the  mounting  of  live  or  six  patrol  wagons  with  police- 
men. The  speakers'  wagon  itself  was  only  a  short  distance 
north  of  that  station,  and  armed  men  were  gathered  around  it 
all  the  evening,  as  has  already  been  shown. 

Thus  it  is  proven  that  armed  men  did  gather  at  certain  cor- 
ners and  meeting  places  on  Tuesday  night.  There  is  evidence 
timt  would  warrant  the  jury  in  believing  that  such  gatherings 
took  place  in  obedience  to  the  call  agreed  upon  at  the  Monday 
night  meeting. 

Third.  The  third  feature  of  the  Monday  night  conspiracy 
was  the  appointment  of  a  mass-meeting  at  the  Ilay-market. 
The  meeting  was  held  and  its  general  character  has  already 
been  discussed. 

Fourth.     The  fourth  branch  of  the  conspiracy  had  reference 
to  the  action  of  the  committee  that  was  charged  with  tlie 
Vol.  VI  — 40 
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double  duty  of  publisliiny  tlio  signal-word  ''  Kuhc  "  uiid  report- 
ing to  the  armed  men  at  their  meeting-])laces  any  conllict  and 
collision  that  might  occur  at  the  llay-marUet  or  elsewhere. 
Did  this  committee  attend  at  the  Hay -market  and  curry  reports 
thence  to  those  gathered  at  the  "corners"  and  other  inoetiii" 
places? 

Upon  the  reception  of  these  reports,  attacks  were  to  be  inadc 
upon  the  j)olice.  The  thing  to  be  reported  was  any  collision 
or  conflict  that  might  happen  to  occur  between  the  police  iind 
workingmen.  Such  collisions  ordinarily  grew  out  of  utteiiipts 
to  protect  employers  or  non-union  laborers  against  strikers; 
but  that  an  act  of  interference  with  a  meeting  of  wurkingmon 
would  bo  regarded  as  coming  within  the  meaning  of  the  word 
"conflict  "  or  "  collision,"  as  here  understood,  is  apparent  from 
Lingg's  statement,  made  to  Seliger  when  he  first  brought  ji 
bomb  to  the  latter's  house  and  showed  him  pipes  and  shells. 
This  statement  was,  that  the  bombs  would  be  used  not  only 
"on  occasions  of  strikes,"  but  "  where  there  were  meetings  of 
workingmen  and  they  should  be  disturbed  by  the  police."' 

At  the  llay-market  the  collision  gre^v  out  of  an  attempt  to 
disperse  a  meeting  that  appeared  to  have  been  called  for  an 
illegal  purpose.  The  movement  of  the  police  upon  the  crowd 
for  the  purpose  of  effecting  this  dispersion  was  such  a  eominy 
together  of  policemen  and  workingmen  as  woukl  very  natu- 
rally be  construed  by  many  of  the  conspirators  or  their  un- 
learned agents  to  be  within  the  meaning  of  the  ^Monday  night 
plan.  To  regard  the  advance  of  the  police  into  the  midst  of 
those  standing  around  the  wagon  as  authorizing  and  justiiying 
the  attack  contemplated  by  the  terms  of  the  Monday  night 
conspiracy  was  a  natural  interpretation  of  those  terms,  in 
view  of  all  the  circumstances  and  of  the  character  of  the  par- 
ties concerned. 

As  the  march  to  the  wagon  and  the  order  to  disperse  did  not 
occur  until  the  station  had  been  left,  the  police  were  out  of  the 
station  before  the  occasion  for  the  attack  arose,  and  hence 
the  throwing  of  the  bomb  into  the  station  itself  was  an  unnec- 
essary act. 

Even  if  it  be  true  that  the  committee  already  named  made 
no  report  to  the  armed  men  at  their  meeting  places,  as  con- 
templated by  the  terms  of  the  conspiracy,  it  may  be  said  that 
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such  report  was  unnecessary,  so  far  as  those  posted  near  the 
Desplaines  street  station  were  concerned.  The  only  object  of 
siicli  reports  was  to  give  information  of  ;i  conflict  or  collision. 
The  armed  men  at  the  Ilay-market  themselves  saw  tiie  collis- 
ion and  heard  the  order  to  disperse,  and  were  therefore  in- 
foinied  of  the  arrival  of  the  occasion  for  an  attack  without 
any  report  from  the  committee. 

However  this  may  be,  tlio  evidence  tends  to  show  that  cer- 
tain parties  did  go  from  the  Ilay-market  to  one  or  more  of  the 
meeting  places  on  Tuesday  night,  and  that  they  so  went  as 
bearers  of  some  message  or  communication.  Whether  the 
comnumication  suggested  by  this  passage  of  persons  from  point 
to  point  had  any  reference  to  the  large  gathering  of  policemen 
at  tlie  Desplaines  street  station  does  not  appear. 

Belthazar  Uau,the  advertising  agent  of  the  ArbeiterZeitung, 
was  one  of  the  most  active  men  in  the  promotion  of  the  schemes 
of  tlie  Internationalists.  As  has  already  been  stated,  he  exhib- 
ited a  specimen  bomb  in  August,  18S5,  to  the  central  commit- 
tee in  session  at  the  Arbeitor  Zoitnng  ollice,  when  Seliger  was 
present  as  a  delegate.  The  written  copy  of  the  words  "  Y- 
konime  Montag  abend,"  published  in  "Die  Fackel"  on  8im- 
(lay,  May  2d,  and  calling  the  meeting  of  the  anued  moo 
on  Monday  night,  was  in  his  handwriting.  He  introduced 
Spies  to  the  chairman  of  the  meeting  of  the  lumber  shoverson 
Monday  afternoon.  He  distributed  the  "Revenge"  circulars 
Monday  evening  at  Zcpfs  Hall;  he  knew  the  meaning  of  the 
signal "  lluhc,"  and,  according  to  the  testimony  of  Spies,  talked 
witli  the  latter  about  it  on  Tuesday  aftei-noon.  On  Tuesday 
night  he  was  seen  moving  around  the  crowd  on  the  Ilay-market. 

On  that  evening  he  nuide  two  trips  between  the  Arbeiter 
Zeitimg  oflice  and  the  ilay-market,  once  in  company  with 
Schwab,  and  again  in  com{)any  with  Fielden,  Parsons  and 
Lingg.  lie  was  seen  at  Zepf  s  Hall  just  after  the  explosion.  He 
was  in  consultation  with  Spies,  Schwab,  Fricke  and  others  at 
the  Arbeiter  Zeitunjj  oflice  on  Tuesday  afternoon  between  5 
and  0  o'clock,  and  on  Tuesday  morning  between  9  and  10 
o'clock  he  was  present  at  the  same  place  with  Fischer,  Spies, 
Schwiib  and  Gruenebertf  at  an  interview  with  reference  to  the 
hand-bills  heretofore  mentioned. 

Gruenhut  speaks  of  him  as  being  on  an  agitation  committee 
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and  on  the  committee  for  the  Internationalists.    Spociiil  men- 
tion is  made  of  him  by  Ilerr  Most  in  his  letter  to  Spies. 

This  same  Ran  on  Tuesday  ni<^ht  went  from  the  Ilayinarket 
to  the  meeting  of  the  American  group  then  in  session  at  the 
office  of  the  Arbeiter  Zeitung,  and  in  obedience  to  a  notice 
from  him,  all  those  gathered  there  went  over  to  the  speakers' 
wagon  on  Desplaines  street. 

Parsons,  in  sjieakingof  what  took  place  at  the  Arbeiter  Zoituno- 
office,  says:  "  Some  one,  I  understood  it  was  a  committee,  ciiiiie 
over  from  the  Ilay-market;  they  stated  that  the}'  came  from  tiie 
Ilay-market,  or  some  one  told  me  they  did."  risclior  stated  after 
his  arrest  that  lie  was  at  the  Arbeiter  Zeitiingolliee  that  iiij^lit, 
and  he  was  a  member  of  the  executive  committee  that  ealled  tlie 
Tuesday  night  meeting,  as  shown  by  the  signature  to  the  iiaiul- 
bill. 

Thus  there  is  evidence  from  which  the  jury  were  warranted 
in  believing  that  Fiolden  and  Parsons  and  their  associates  were 
called  from  their  meeting-place  to  the  Hay-market  by  tJie  sum- 
mons of  a  commi  tee. 

Furthermore,  al)out  8  o'clock,  or  a  little  before  tliat  time, 
on  Tuesday  evening,  tli'^  defendant  Sciiwab  was  at  the  ollice 
of  the  Arbeiter  Zeitung,  and  several  telephone  messages  passed 
between  him  and  a  carrier  of  that  paper  in  the  ncji'tii west- 
ern part  of  the  city.  lie  went  over  to  the  Ilay-niarket,  and 
leaving  there  later  in  tlie  evening,  took  a  Clybourne  avenue 
car  at  the  court-house  and  went  to  Deering,  at  or  near  tiie 
corner  of  Ch'bourne  and  FuUerton  avenues.  Wlien  lie  ar- 
rived at  his  destination  lie  was  standing  on  the  back  ))latforni 
of  the  car.  During  his  journey  he  i)assed  by  No.  58  Clybourue 
avenue,  where  men  had  just  been  helping  themselves  from  the 
open  satchel  of  loaded  bombs;  where  Lingg  had  just  imjiiired 
of  Nelf,  the  saloon-keeper,  if  "someone  had  been  there  askinjj 
for  him;"  where  Thielen,  who  had  been  with  Linggthat  after- 
noon whde  he  was  making  bombs,  was  "hanging  around  .  .  . 
out  in  front  of  the  saloon  on  the  sidewalk."  During  the  journey 
he  passed  the  intersection  of  J.arrabee  street  and  ('1\  hour/ie 
avenue  about  the  Ume  that  Seliger,  Lingg,  Smideke  and  I-eh- 
mann  were  standing  there,  lie  passed  the  intersection  of 
North  avenue  with  Clybourne  avenue  a  short  distance  west  from 
North  avenue  station,  which  had  been  especially  singled  out  for 
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attack.  Ilis  course  was  near  the  spot  where  two  large  men 
aiinod  with  boii'.bs,  mcnbeis  of  the  Lehr  unci  Wehr  Verein, 
had  been  seen  standing  on  that  night,  and  from  which  tiiey 
had  gone  ahead  towards  tlie  north.  It  wav,  said  at  the  lilon- 
(lay  night  meeting  that  when  the  police  station  should  be 
attiiclvcd  the  Internationals  hoped  to  gain  accessions  from 
the  workingmen.  Schwab  went  late  on  Tuesday  evening  to 
address  several  thousand  workingmen  assembled  at  a  point  not 
a  great  distance  north  from  the  stations  visited  on  tliat  even- 
ing' by  Seliger  and  Lingg,  and  in  order  to  reach  the  point  in 
question  went  directly  by  the  meeting  place  of  the  Xorth  side 
grouj),  to  which  he  himself  belonged,  and  among  the  corners 
wliere  armed  members  of  that  group  had  been  hovering  all  the 
evening  as  if  in  expectation  of  some  order  or  signal. 

Tlicre  is  no  direct  or  positive  evidence  that  he  passed  by  No. 
58  riyboui'no  avenue  and  the  corners  in  the  neighborhood  as 
a  moinber  of  the  committee  referred  to,  i"orthepui'[)ose  of  sum- 
moning to  the  llay-market  some  one  or  more  of  those  who  had 
helped  themselves  to  Linggs  bombs. 

But  there  are  circumstances  which,  taken  in  connection  with 
all  the  other  evidence  in  the  case,  point  very  strongly  in  the 
direction  here  indicated. 

The  evidence  of  the  defense  tends  to  show  tliat  Schwab's 
trip  to  Deei'ing  had  no  other  object  than  an  address  to  the 
workingmen,  that  Rau's  visit  to  the  Arbeiter  Zeitung  was  for 
the  sole  purpose  of  getting  speakers  for  the  Ilay-market,  and 
that  the  American  group  met  at  the  ottice  of  the  Arbeiter 
Zeitung  on  that  evening  to  elfect  an  organization  of  the  sew- 
ing girls.  It  was  for  the  jury  to  say  whether  tlie  evidence  of 
the  defense  upon  this  subject  was  of  more  weight  than  the 
various  circumstances  already  detailed,  which,  we  think,  the 
jury  had  a  right  to  look  at  it  in  the  light  of  the  principles 
advocated  by  the  International  organization,  and  in  the  light 
of  the  particular  methods  recommended  by  that  organization 
for  concraling  its  real  designs.  The  Arbeiter  Zeitung,  in  its 
instructions  "about  revolutionary  deeds,"  as  found  in  its  issue 
of  ilarch  10,  18S5,  says  that  where  a  special  group  is  formed 
for  the  purpose  of  action,  "  the  public  groups  have  to  serve  as 
a  covering,  as  a  shield  behind  which  one  of  the  most  effective 
weapons  of  revolution  is  bared ; "  that  the  danger  of  discovery 
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ought  to  be  weakened  as  much  as  possible,  and,  if  it  can  be 
should  be  reduced  to  naught." 

Fifth.  The  fifth  feature  of  the  plan  under  consideruiion 
was  the  resolution  to  communicate  its  details  to  the  absent 
members. 

The  record  furnishes  no  direct  evidence  upon  this  subject 
but  it  shows  that  persons  who  were  present  at  the  meeting  on 
Monday  night  were  in  the  company  of  several  of  the  defend- 
ants on  Tuesday  and  Tuesday  night.  Rudolph  Schnaubolt  was 
in  consultation  with  Schwab  and  Spies  on  Tuesday  niglit,  and 
was  on  the  wagon  that  evening  with  Fielden  and  Parsons. 
During  the  day  on  Tuesday  Rau  and  Fischer  were  in  tlie  Ar- 
beiter  Zeitung  building  with  Spies  and  Schwab,  and  were  there 
in  the  evening  while  Fielden  and  Parsons  were  in  attendance 
upon  the  gathering  of  the  American  group. 

We  have  thus  reviewed  somewhat  in  detail  a  number  of  the 
events  of  Tuesday  night,  with  a  view  of  seeing  whether  they 
took  place  in  accordance  with  and  in  pursuance  of  the  j)rovis- 
ions  of  the  Monday  niglit  plan.  Viewed  as  evidences  of  a 
correspondence  between  what  was  done  and  what  was  i)Ianned, 
some  of  the  occurrences  here  noted  may  be  unimportant;  but 
taking  all  the  circumstances  together,  the  jury  were  justified  in 
finding  that  the  actors  upon  the  stage  of  Tuesday  niglit's  trag- 
edy were  playing  the  parts  assigned  to  them  in  the  consi)irac3^ 
of  the  previous  night,  and  that  the  deatli  of  Dogan  occurred  as 
a  part  of  the  execution  of  that  conspiracy,  and  while  the  par- 
ties to  it  were  engaged  in  carrying  it  out. 

The  last  and  most  important  question  to  be  considered  is: 
Were  the  plaintiffs  in  error  parties  to  the  conspiracy  formed  on 
the  evening  of  Monday,  May  3,  1S80? 

I.INOO. 

The  jury  were  warranted  in  believing  from  tlie  evidence 
that  the  plaintiff  in  error,  Louis  Lingg,  was  a  party  to  the 
Monday  night  conspiracy. 

According  to  the  testimony  of  the  captain  of  the  police,  Linng 
admitted  after  his  arrest  that  he  was  present  on  that  evening 
in  the  basement  of  Greif's  Ifall.  If  he  was,  then  his  presence 
there,  taken  in  connection  witii  his  subsequent  conduct,  would 
tend  strongly  to  establish  his  connection  with  tlie  plot.    It  is 
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claimed  by  the  defense  that  he  was  in  attendance  all  the  evening 
at  a  meeting  of  the  Carpenters'  Union  in  Zepf  s  Hall  on  Lake 
street,  at  the  northeast  corner  of  Lake  and  Desplaincs  streets, 

,,  uiocks  west  of  Greif's  Ilall,  and  about  half  a  block  north  of 
the  spot  where  the  speakers'  wagon  was  located  on  the  next 
uight.  Tie  certainly  was  at  Zepf's  Hall  during  a  part  of  the 
eveninir.  but  may  have  gone  over  to  the  other  meeting  in  ses- 
sion a  ln\'if's  Hall.  A  public  announcement  was  made  to 
those  assembled  in  Zepf's  Hall,  requesting  all  who  belonged  to 
the  armed  section  to  go  over  to  the  basement  of  51  W,  Lake 
Rtv»^et.  Schrade  says  he  went  to  the  latter  place  from  the 
l^atlieriiig  of  the  Carpenters'  Union  because  of  an  announce- 
ment uiat  "  the  members  of  the  L,  U,  W.  V.  should  go  round 
to  the  meeting  on  Lake  street, "  This  announcement  cer- 
tainly informed  Lingg  that  the  armed  sections  were  in  session 
at  a  place  just  two  blocks  east  of  hinl. 

It  would  make  no  difference,  however,  in  view  of  his  acts 
and  declarations,  whether  he  was  at  the  meeting  Monday  night 
or  not.  "  Tliough  the  common  design  is  the  essence  of  the 
charge  of  conspiracy,  it  is  not  necessary  to  prove  that  the  de- 
fendants came  together  and  actually  agreed  in  terms  to  have 
that  design  and  to  pursue  it  by  common  means.  If  it  be 
proved  that  they  ])ursued  by  their  acts  the  same  object,  often  by 
tlie  same  means,  one  performing  one  part  and  another  another 
part  of  the  same,  so  as  to  complete  it  with  a  view  to  the  attain- 
ment of  that  same  object,  the  jury  will  be  justified  in  the  con- 
clusion that  the}'  were  engaged  in  a  conspiracy  to  effect  that 
object,"     ,     ,     .     3  Greenleaf  on  Ev,,  sec.  93, 

Let  us  examine  some  of  Lingg's  acts  and  declarations. 

The  plot  of  Monday  night  required  the  use  of  bombs  to 
carry  it  into  effect.  Lingg  and  his  assistants  were  making 
bombs  on  Tuesday.  He  brought  dynamite  to  Seliger's  house 
on  Friday,  but  made  no  preparations  to  fill  bombs  with  it  until 
the  day  of  the  ILiy-market  meeting.  Ho  knew  all  about  the 
details  of  the  conspiracy.  On  Tuesday  night  he  told  Seliger 
the  meaning'  of  the  word  "  Ruhe,"  and  that  its  insertion  in  the 
pa|)er  had  been  provided  for  in  the  meeting  of  the  previous 
niglit.  He  took  a  copy  of  the  pajjor  at  Seliger's  liou.se  and 
showed  him  the  siijnal  word  in  the  letter-box  column.  On 
Monday  night,  about  the  time  tie  meetings  at  Zepf's  Hall  and 
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Greif's  Hall  were  adjourning,  he  came  up  behind  Lehmann  and 
several  other  members  of  the  armed  sections,  wlio  wore  stand- 
ing on  the  sidewalk  at  the  entrance  to  Greif  s  Hall,  and  re- 
proached them  for  their  stupidity,  calling  them  fools  and  oxen. 
When  Lehmann,  who  had  been  standing  guard  most  of  the 
evening  on  the  outside  to  prevent  intruders  from  entering  the 
basement,  asked  him  what  had  taken  place  at  the  meeting  tliey 
were  just  leaving,  lie  f-aid  in  reply  that  "if  they  wanted  to  knuw 
something  they  should  come  to  58  Clybourne  avenue  the  next 
evening."  Lehmann  did  go  to  58  Clybourne  avenue  the  next 
evening,  in  obedience  to  this  injunction.  As  has  been  alreiulv 
stated,  Lingg  carried  loaded  bombs  there  and  spread  them  out, 
so  that  members  of  the  International  groups  could  lieli)  them- 
selves to  them.  His  remark  to  Lehmann  shows  that  what  he 
did  on  Tuesday  night  was  done  in  pursuance  of  a  resolution 
formed  on  jMonday  night.  Thielen,  Hermann,  Huebner  and 
Lehmann,  who  were  with  him  on  Tuesday  afternoon,  while  he 
was  making  bombs,  were  all  present  at  the  Monday  nii^ht 
meeting. 

We  regard  it  as  a  very  significant  circumstance,  as  showing 
the  connection  between  the  conspiracy  of  ]Monday  night  and 
the  bomb-making  of  Tuesday  afternoon,  that  parties  who  are 
proven  without  any  contradiction  whatever  to  have  l)cou  at 
the  meeting  in  the  basement  of  Greif's  Hall  on  Monday  night, 
and  to  have  belonged  to  the  band  of  conspirators  that  met 
there,  went  to  Seliger's  house  on  the  very  next  afternoon,  and 
were  there  associated  with  Lingg  in  making  the  bombs  that 
he  carried. to  Neff's  Hall  Tuesday  night.  It  was  as  late  as  11 
o'clock  on  Monday  night  when  Lingg  told  Lehmann  and  sev- 
eral other  members  of  the  armed  sections  to  come  the  next 
night  to  Neff's  Hall.  It  was  as  early  as  7  o'clock  on  the  very 
next  morning  when  he  set  Seliger  to  drilling  holes  in  the  bomb- 
shells and  instructed  him  to  get  bolts  to  fasten  the  shells  to- 
gether, accompanying  his  instructions  with  the  statement  that 
the  bombs  would  be  taken  away  that  day.  Lingg  said  on 
Tuesday  afternoon,  while  he  and  his  assistants  were  at  work 
at  the  bombs,  that  they  were  to  be  carried  to  No.  58  Cly- 
bourne avenue  as  soon  as  they  were  finished,  and  tccv:  to  be  used 
that  night,  and  that  they  were  going  to  be  good  fodder  for^he 
"  ca[>italists  and  the  police  when  they  came  to  protect  the  cup- 
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italists."  "When  be  returned  to  Seliger's  house  from  the  West 
side  at  1  o'clock  Tuesday  he  reproached  Seliger  with  the  slow 
progress  he  had  made  in  his  work.  It  may  be  here  stated 
that  six  weeks  before  this  time,  when  Lingg  first  brought  dyna- 
mite to  Seliger's  house,  he  remarked  that  every  workingman 
shoukl  have  dynamite  and  learn  how  to  handle  it,  as  there  was 
to  be  considerable  agitati(jn. 

Between  0  and  10  o'clock  on  Tuesday  niglit,  Linggand  Sclio-er 
appeared  before  the  Xorth  avenue  station,  and  Lingg  i)roi)oso(l 
toScliger  to  throw  a  bomb  into  the  station  and  shoot  down  the 
policen)en,  two  of  whom  were  sitting  in  front  of  the  buildin'^^ 
Whether  their  failure  to  carry  the  pro[)osition  into  effect  pro- 
ceeilod  from  a  want  of  courage  or  from  disappointment  at  not 
receiving  some  message  or  signal  that  was  expected  at  Neff's 
Hall  is  not  disclosed  by  the  evidence.  But  the  proposition 
itself  bears  a  startling  resemblance  to  tlie  first  and  main  feature 
of  the  Monday  night  plot  as  already  noticed. 

Lingg's  conduct  dui-ing  Tuesday  and  on  Tuesday  night  shows 
that  he  expected  a  disturbance  co  occur  Tuesday  evening.  Ue 
and  Seliger,  and  Lehmann  and  Schmidecke,  were  standing 
on  Larrabee  street,  near  Clybourne  avenue,  about  half-past  9 
o'clock,  when  either  Lingg  or  Seliger  remarked  that  "we  should 
not  keep  together,  we  four,  and  tlicn  we  went  apart."  lie  be- 
came wihl  with  excitement  after  the  patrol  wagon,  manned 
with  policemen,  had  passed  him  and  he  had  been  unable  to 
light  his  bomb  soon  enough  to  throw  it  at  the  wagon.  After 
that,  during  the  evening,  he  frequently  referred  to  what  was 
going  to  happen  on  the  AVest  side  and  at  the  llay-market,  and 
was  with  difficulty  restrained  by  Seliger  from  gomg  to  the 
West  side. 

Seliger  swears  that  he  was  present  at  the  meeting  of  the 
Carpenters'  Union  on  JMonday  night,  and  was  there  at  the 
same  time  with  Lingg;  and  he  also  states  that,  before  ho  went, 
he  learned  that  there  was  to  be  a  meeting  at  the  Ilay-market 
on  the  night  of  the  Ith  of  May.  It  would  thus  ai)pear  that 
Fischer's  proposition  to  hold  a  nuiss-meeting  at  the  llay-mar- 
ket was  the  subject  of  consultation  and  arrangement  among 
the  members  of  the  groups  before  he  went  to  the  gathering  of 
the  armed  men  on  Monday  night. 

The  proof  discloses  two  circumstances  occurring  after  the 
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explosion  of  the  bomb  on  Tuesday  night  which  tend  to  show 
Lingo's  connection  with  the  Hay-market  crime.  About  11 
o'clock  on  that  evening,  the  Lehmanns,  the  Ilernianns,  the 
Ilagemanns  and  Ilirscherberger,  the  librarian,  \verc  in  Nefif's 
saloon.  Some  of  them  had  just  come  from  the  Ilay-market 
ami  they  were  talking  about  the  explosion  of  the  bomb.  In 
the  midst  of  their  conversation  Lingg  and  Seligor  entered 
the  saloon,  when  one  Hermann  said  in  an  energetic  voice  to 
Liiigg :  "  You  are  the  fault  of  all  of  it,"  or  "  that  is  your  fault." 
Thereupon,  a  subdued  conversation  took  place  between  Her- 
mann and  Lingg.  This  circumstance  is  sworn  to  by  both  Seli- 
ger  and  NefT,  and  is  competent  testimony  as  against  Lingg. 

After  this,  when  Seliger  and  Lingg  were  on  their  way  home 
from  Neff's  saloon,  Lingg  made  the  remark  that  ho  was  "even 
now  scolded  —  eluded  —  for  the  work  he  had  done." 

The  details  of  the  plan  adopted  on  Monday  night,  as  the  same 
are  herein  set  forth,  are  proven  by  testimony  which  is  uncon- 
tradicted. The  evidence  introduced  by  the  prosecution  as  to 
the  acts  and  declarations  of  Lingg  on  Tuesday  and  Tuesday 
night,  and  during  several  weeks  prior  thereto,  are  also  uncon- 
tradicted by  any  testimony  offered  on  the  part  of  the  defense, 
so  far  as  we  have  been  able  to  discover.  AViiat  are  the  infer- 
ences to  be  drawn  from  these  uncontroverted  facts?  Tlie  jury, 
who  are  the  judges  of  the  facts  in  criminal  as  well  as  in  civil 
cases,  have  a  right  to  draw  from  j)roven  circumstances  such 
conclusions  as  are  natural  and  reasonable. 

The  intentions  of  men  can  only  be  determined  from  their  acts. 
"Murder  is  the  unlawful  killing  of  a  human  being  in  the  peace 
of  the  i)eople,  with  malice  aforethought,  either  express  or  im- 
plied." Criminal  Code,  sec.  HO.  We  said,  in  Darlxon  v.  The 
People,  ^0  111.,  221,  "Malice  is  always  pi'osunuMl  where  one 
])erson  deliberately  injures  another.  It  is  the  tMibertitlon  \vith 
which  the  act  is  performed  that  gives  it  character,  it  is  the 
opposite  of  an  act  performed  under  uncontrollable  passion, 
which  prevents  all  deliberation  or  cool  reflection  in  forming  a 
purpose." 

Here  is  a  man  connected  with  a  certain  organization,  en- 
gaged in  arming  and  drilling  for  a  conilict  with  llie  police. 
He  is  experimenting  with  dynamite  and  in  the  construction  of 
bombs,  under  the  direction  of  armed  members  of  tluit  organ- 
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ization.  He  makes  bomb-shells,  fill.:  them  with  dynamite, 
takes  them  to  the  meeting  place  of  armed  members  of  that 
organization,  puts  them  where  access  to  them  can  be  easily 
had,  using  such  precautions  as  such  dangerous  explosives  nat- 
urally require.  At  once  certain  of  these  armed  members,  such 
as  tlie  two  large  men  of  the  Lehr  und  AVehr  Verein  already 
spoken  of,  come  forward  and  take  liombs  and  go  their  several 
ways.  In  a  little  more  than  an  hour  afterwards  one  of  these 
very  bombs  is  thrown  into  a  crowd  of  policemen  and  explodes 
and  kills  one  of  them.  Was  not  the  conduct  of  this  man,  who 
thus  coolly  and  carefully  prepared  the  weapons  for  one  definite 
class  of  men,  to  use  in  the  murder  of  another  definite  class  of 
men,  marked  by  "  deliberation,"  as  that  term  is  defined  in  the 
authorities. 

It  was  a  fair  conclusion  from  the  evidence  that  Linirj;  knew 
that  the  bombs  he  was  making  would  be  thrown  among  the 
police.  It  was  a  fair  conclusion  from  the  evidence  that  he  in- 
tended the  bombs  he  placed  in  the  hall-way  to  be  used  by  the 
members  of  the  International  groups,  not  only  in  the  interest 
of  the  general  movement  against  the  police  with  which  he 
was  connected,  but  in  the  interest  of  the  particular  conspiracy 
that  was  concocted  on  ^[onday  night. 

Even  if  he  did  not  know  the  name  of  the  particular  individual 
who  was  to  throw  the  bomb,  he  knew  that  it  would  be  thrown 
by  some  one  belonging  to  the  sections  or  groups  already  de- 
scribed, and  this  was  sufficient  to  affect  him  with  the  guilt  of 
advising,  encouraging,  aiding  or  abetting  the  crime  charged 
in  the  indictment. 

He  may  not  have  known  what  particular  policeman  would 
be  killed,  whether  ^NEathias  J.  Degan,  or  another.  T5ut  when 
he  opened  the  loaded  satch(>l  at  Xetfs  Hall  on  Tuesday  night, 
that  act,  viewed  in  the  light  of  all  the  antecedent,  attendant 
and  subsecjuent  occurrences,  was  virtually  a  designation  of  the 
body  or  class  of  imm  who  were  to  be  attacked.  When  one  of 
sucli  class  was  killed,  the  guilt  was  the  same  as  though  a  person 
bearing  a  particular  name  had  b'HMi  pointed  out  as  the  victim. 

Even  if  he  did  not  Know  that  one  of  tlie  bombs  would  bo 
thrown  on  that  evening  at  a  particular  place  called  the  Ilay- 
maikot,  it  wa>i  sufficient  that  he  knew  it  was  to  be  used  at 
that  point  in  the  city  where  a  collision  should  occur  between 
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the  workin<jmen  and  the  police.  Such  a  coUision  did  occur  at 
tlie  Ilay-nuu'ket. 

Counsel  for  the  defense  claim  that  there  is  no  proof  showing 
the  bomb  to  have  been  thrown  by  any  one  of  the  niembors  of 
the  oi'ganization  for  whose  use  Lingg  may  have  made  it;  that 
the  bomb  may  have  been  thrown  by  some  person  outside  of 
that  organization  and  having  a  private  grievance  agitiiist  tlie 
police;  in  other  words,  that  the  bpmb-thrower  has  not  boon 
identified  as  a  member  of  the  conspiracy  or  as  a  [jorson  em- 
ployed l^y  it  or  acting  in  its  interest. 

We  tliink,  however,  that  the  jury  were  justified  in  believin"- 
from  the  evidence  that  the  man  who  threw  the  boinl)  was 
either  a  member  of  the  conspiracy,  or  an  agent  employed  by 
it.  This  appears  from  the  facts  already  recited.  Tiu-eo  cir- 
cumstances especially  served  to  identify  him  as  being  comiectcd 
with  the  conspiracy:  First,  tlio  bomb  tliat  exploded  was  one 
of  the  bombs  made  by  Lingg;  second,  the  bombs  made  by 
Lingg  were  finished  and  distributed  so  short  a  time  before  the 
explosion  that  they  could  harcily  have  been  obtained  elsewhere 
than  fi'om  his  possession  or  by  others  than  those  for  whose  use 
he  intended  them;  third,  the  throwing  of  the  bomb  occiUTed 
almost  at  the  same  time  with  the  firing  of  the  sliots;  the  latter 
followed  so  closely  u))on  the  former  that  the  two  cannot  be  re- 
garded as  otherwise  than  as  parts  of  a  joint  attack,  showing  that 
the  man  who  threw  the  bomb,  and  the  men  who  fired  the  shots, 
were  acting  in  unison  with  e.x'h  other.  This  negatives  the  idea 
of  independent  action  by  an  outside  individual  having  a  private 
grudge;  the  character  of  the  attack  as  a  joint  one,  and  the  con- 
cert of  action  between  those  making  it,  identify  it  as  that  kind 
of  an  attack  which  the  conspirators  planned  to  make.  More- 
over, there  is  no  evidence  in  the  record  of  the  making  of  bombs 
by  anybody  except  Lingg  and  those  associated  with  him. 


. 
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ENGEL    AND   FISCHER. 

As  to  the  defendants  Engel  and  Fischer,  it  has  already  been 
sliown  that  they  originated  the  Monday  night  plan  and  pro- 
cured its  adoption  first  by  the  Northwest  side  group  and 
second  company  of  the  l^ehr  und  Wehr  Verein  on  Sunday 
morning,  and  afterwards  by  the  representatives  of  all  the 
groups  on  Monday  night.  They  advised  and  induced  a  bund  of 
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seventy  oi*  eighty  armed  and  drilled  men  to  enter  into  a  plot 
to  murder  the  jjolice  with  l)oinbs  and  pistols  in  a  certain  con- 
tingency, and  to  agree  to  certain  details  as  to  committee,  sig- 
nal-word, mass  meeting,  hand-l)ill,  meeting  phices,  etc.,  with  a 
view  of  carryin*,'  that  ])lot  into  elleet.  The  nuirdei'  of  Degan 
took  place  as  the  legitimate  conse(pience  of  an  attempt  to  ac- 
coniphsii  the  ol)jects  of  the  conspiracy  originated  and  planned 
by  themselves.  Therefore  they  aided,  abetted,  advised  and 
enconntged  the  commission  of  that  murder.  I'olh  were  present 
at  the  Hay-market  meeting  on  Tuesday  night. 

Tlie  evidence  tends  to  show  that  Engel  was  at  his  home  on 
Milwaukee  avenue,  neai  the  llay-market,  when  the  explosion 
occurred.  That  some  of  the  cons|)ii-atoi's  might  be  at  home 
when  the  collision  with  the  police  should  hap[)en  was  a  con- 
tingency that  was  provided  for  by  the  terms  of  the  plot.  In 
the  event  of  a  collision  at  night,  the  committee  appointed  to 
watch  the  movement  was  to  report  to  the  armed  men  at  their 
homes. 

It  has  already  been  stated  that  Fischer  was  at  the  llay- 
market  early  in  the  evening,  and  was  seen  walking  about  on 
Desplaines  street  and  in  front  of  the  station,  and  was  i)resent 
while  Fielden,  the  last  speaker,  was  talking.  There  is  testi- 
mony on  the  part  oi  the  prosecution  tending  to  show  that  he 
was  in  the  neighborhood  of  the  wagon  and  near  the  mouth 
of  Crane's  alley  when  the  bomb  was  thrown.  There  is  also 
testimony  on  the  part  of  the  defense  tending  to  show  that  at 
that  time  he  was  in  the  saloon  at  Zei)rs  Hall.  Zopfs  Hall  was 
just  a  few  ste])s  north  of  the  wagon  and  in  sight  from  it.  The 
hall  was  crowded  that  night  with  workmen,  and  on  the  upper 
floors  several  meetings,  among  others  that  of  the  furniture 
workers,  were  in  session.  Uetween  it  and  the  llay-market 
persons  were  passing  back  and  forth.  Fischer  may  have 
stepped  into  the  saloon  a  few  moments  before  the  explosion 
and  may  have  been  there  at  the  precise  moment  of  its  occur- 
rence, although  one  of  the  newspaper  reporters  who  was  in  the 
saloon  at  the  time  says  he  did  not  see  him. 

It  would  make  no  difference,  however,  in  the  degree  of  re- 
sponsibility with  which  Engel  and  Fischer  are  chargeable 
under  the  facts  already  narrated,  that  they  were  not  actually 
among  those  who  stood  around  the  wagon  when  the  bomb  was 
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thrown.  "Where  persons  combine  to  stand  by  one  another  in 
a  breach  of  the  peace  with  a  general  resolution  to  resist  all  op- 
posoi's,  and,  in  the  execution  of  their  design,  a  murder  is  com- 
mitted, all  of  the  company  are  equally  principals  in  the  inunlor, 
though  at  the  time  of  the  act  some  of  them  were  atsuclia 
distance  as  to  be  out  of  view,  if  the  murder  bo  in  furthiManco 
of  the  common  design."  Wharton  on  Homicide,  sec.  1338  (2d 
cd.);  WUlumis  v.  The  People,  54  111.,  422. 

On  the  morning  after  the  Ilay-market  massacre,  about 
10  or  11  o'clock,  the  defendant  Fischer  was  arrested  wliilc 
coming  down  the  stairs  of  the  Arbeiter  Zoitung  biiildinj,'. 
The  oilicer  found  upon  his  person  a-lJcalibre  self-acting  loaded 
revolver,  and  also  a  file.  lie  wore  a  belt  and  sheath  under liis 
coat,  the  belt  having  a  brass  buckle  upon  it  with  the  letters 
"  L.  &  W.  v.,"  a  buckle  of  the  Lehr  und  AVehr  Vereiii  society. 
"The  file,  an  old-fashioned  three  cornered  fde,  ground  to  a  slmrp 
edge,  with  a  wooden  handle,  was  in  the  sheath ;  the  revolver 
was  stuck  in  a  slit  in  the  belt ;  there  were  ten  cartridges  in 
his  pocket;  there  was  also  a  fuse  cap — -a  fulminating  cap  — 
in  his  pocket;  the  fulminating  cap  was  bright." 

At  Fischer's  house,  after  his  arrest,  were  found  a  box  of 
nearly  fifty  44-calibre  cartridges  and  a  light  blue  blouse,  sucli 
as  is  worn  by  the  Lehr  und  Wehr  Verein. 


I 

I; 
\  \ 

ii 


A  ■       ^il 


SPIES  AND  SCHWAB. 

We  will  now  consider  the  relations  of  the  defendants  Spies 
and  Schwab  to  the  Monday  night  plot. 

By  the  terms  of  the  plot  the  word  "  Ruhe  "  was  to  be  pub- 
lished in  the  Arbeiter  Zeitung  as  a  signal  to  the  members  of 
the  armed  sections  to  arm  themselves  and  gather  at  their  meet- 
ing places,  there  to  be  ready  to  attack  the  police  when  the 
committee  appointed  should  give  information  of  a  disturb- 
ance. 

That  word  was  published  in  the  paper  which  was  issued  on 
the  afternoon  of  Tuesday,  May  4th.  Its  jniblication  was  the 
act  of  the  defendant  Spies.  He  wrote  with  his  own  hands  the 
words  "  Brief-Kasten  Ruhe^''  the  former  of  which  means 
letter-box  in  German;  and,  from  the  original  manuscript  so 
written  by  himself,  the  printers  set  up  the  type  from  which 
the  words  were  printed  in  the  paper  of  Tuesday  afternoon. 
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"Ruho"  u'lis  not  only  in  his  handwriting,  but  ho  underscored 
it  twice,  as  if  to  give  it  greater  emphasis  and  prominence.  If 
he  know  its  meaning  as  a  signal  word,  and  the  object  of  its 
insertion  in  the  paper,  as  exphiined  on  the  niglit  before  by  his 
own  foreman,  the  defendant  Fischer,  then  he  was  lemliiiu- 
liimself  by  its  pubhcation  to  the  execution  of  the  plan  of  Mon- 
day night, 

"Nor  is  it  necessary  to  jirove  that  the  conspiracy  originated 
with  the  defendants,  or  that  tliey  met  during  tlic  process  of 
its  concoction;  for  every  person  entering  into  a  conspiracy  or 
common  design,  already  formed,  is  deemed  in  law  a  party  to 
all  acts  done  by  any  of  the  other  parties,  before  or  afterwards, 
in  furtlicrance  of  the  common  design."  Greenl.  on  Ev.,  sec.  03. 

Tliere  is  evidence  tending  to  i)rove  that  Spies  inserted  this 
word  in  the  International  organ  as  a  member  of  the  committeo 
whose  business  it  was  to  do  so,  because  that  same  committee 
was  in  chai'ge  of  the  Ilay-market  meeting,  and  he  was  the 
most  active  man  in  the  numagement  of  that  meeting.  He 
himself  inserted  aniong  the  editorial  notices  in  the  Arljoitor 
Zeitung  on  Tuesday  afternoon  the  following  notice  in  almost 
the  same  woi'ds  used  in  the  hand-bill  printed  by  Fischer: 
"Attention,  Workingmen!  Grand  mass-meeting  this  evening 
at  7:30  o'clock  on  the  Ilay-market,  Randol[)h,  between 
Desplaines  and  llalstead  streets.  Good  speakers  will  denounce 
the  latest  rascally  deed  of  the  police  in  shooting  our  brethren 
yesterday  afternoon."  lie  organized  the  Ilay-market  meeting 
and  addressed  it.  He  mounted  the  wagon  and  called  for  Par- 
sons, lie  selected  as  the  speakers'  stand  the  wagon,  with  all 
its  advantages  of  location,  as  already  specified.  He  moved 
among  the  workingmen  on  the  Ilay-market  and  pressed  them 
north  into  Desplaines  street  to  the  neighborhood  of  the  wagon 
so  selected.  In  his  address  he  spoke  confidently  as  to  the 
intentions  of  the  committee  charged  with  the  double  duty 
already  indicated,  saying,  among  other  things,  "  the  committee 
that  called  the  meeting  wanted  to  tell  you  certain  facts,"  etc. 

In  explanation  of  the  publication  of  the  word  "Ruhe,"  the 
defendant  Spies  swears  that  its  meaning  was  stated  to  him  for 
the  first  time  by  Ran,  his  advertising  agent,  and  Fischer,  his  fore- 
man, on  Tuesday  afternoon  after  its  appearance  in  the  paper, 
and  that  he  instructed  them  to  speak  to  the  armed  men  of  its 


^, 


v^ 


N?- 


IMAGE  EVALUATION 
TEST  TARGET  (MT-3) 


// 


^>4 


1.0  ifKAUi 

^^s  itt  lii  12.2 

11.1  l.-^KS 

1^^^^^^^  ****** 


Hiotographic 

Sciences 

CarporatiQn 


^^' 


23  WIST  MAIN  STRin 

WIISTn,N.Y.  I4SM 

(716)  •72-4303 


v\ 


/^^ 

ts 

^'^ 


V 


610 


AMERICAN  CRimNAL  REPORTS. 


I 


r^.: 


'A 


A  i  I] 

$  -i' 

f (Si  -i! 


1 


insertion  at  that  time  as  a  mistake.  Ran  and  Fischer  were  not 
placed  upon  the  stand  to  confirm  this  explanation;  and  whether 
it  was  credible,  in  view  of  his  printed  utterances  on  that  dav 
and  several  previous  d.xys,  and  in  view  of  all  the  other  features 
of  his  conduct,  as  disclosetl  in  the  record,  was  a  matter  for  the 
jury  to  determine.  If  they  did  not  believe  his  explanation  as 
against  the  evidence  which  tended  to  contradict  it,  then  tiioy 
were  justified  in  finding,  from  the  circumstances  already  men- 
tioned and  those  hereafter  stated,  that  he  was  as  much  a  party 
to  the  plot  as  Engel  and  Fischer  and  Lingg. 

Tliat   plot,  as  has  already  been  shown,  contemplated  the 
throwing  of  a  bomb  into  each  police  station,  and  then,  in  the 
confusion,  using  tire-arms  against  the  policemen.    In  an  article 
upon  the  riot  of  ^ronday  afternoon,  wi-itteii  by  tlie  derciidant 
Spies  and  published  in  the  same  Tuesday  afteriioiju  edition  in 
which  the  word  '•  Rulie"  appeared,  he  says:  "  If  brotiiers  who 
defended  themselves  witii  stones  (a  few  of  them  had  little  snap- 
pers in  the  shape  of  revolvers)  had  been  provided  with  i/iml 
weapons  and  out.'  .shujle  (hjikniiute  homh,  ii'd  (im  i>f  the  nmrihrers 
would  have  eHenped  hl.s  tr,'lf-i)in'ltrd  fat,'.''''     JI(>i'e  is  a  siig'^eslion 
of  that  very  mode  of  attacking  the  police  which  was  tiie  main 
feature  of  the  Monday  night  conspiracy.     Tliis  suggestion     as 
made  to  the  worlvingmen  Tuesday  afternoon.     Tuesdav  night 
the  very  tiling  suggested  took  phice;  that  is  to  say,  a  bonih 
was  thrown,  not  into  a  station,  but  among  the  police  a  few  t'eot 
from  a  station, and, after  it  was  tin-own,  "good  weapons"  were 
fired  into  them,  killing  several  and  woumling  several  more. 
The  article  in  question  did  not  stop,  however,  with  a  ■sinj/jcs/lon 
of  an  attack  U|)on  the  police  in  the  mode  specified.    It  closed  by 
saying,  "  Last  night  thousands  of  copies  of  the  following  circular 
wore  distributed  in  all  parts  of  the  city;"  and  then  quoted  and 
republished  in  full  the  (ierman  portion  of  the  "Kevenge"  cir- 
cular that  had  been  composed  by  Spies  and  distributed  among 
the  workingmen  on  Monday  night,  thei'oby  urging  such  work- 
ingmen  in  the  most  vehement  terms  to  ai'in  themselves  and 
make  war  upon  the  police.    A  translation  of  this  German  cir- 
cular is  given  hereafter. 

The  reason  why  the  plan  of  ]\Ionday  night  provided  for 
throwing  a  bomb  into  each  police  station  and  shooting  the 
escaping  policemen  was,  that  the  latter  might  be  thereby  pre- 
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vented  from  going  to  the  scene  of  the  disturbance  which  was 
expected  to  take  place.  Such  pUm  would  naturally  be  based 
upon  information  that  the  police  intended  to  hold  themselves 
in  readiness  at  their  stations  for  a  summons  to  some  point  of 
conflict.  On  the  afternoon  of  April  30,  ISSG,  being  the  Fri- 
day preceding  the  Tuesday  on  which  the  Hay  market  meeting 
occurred,  the  Arbeiter  Zeitung,  in  an  editorial  written  by  one 
or  the  other  of  its  two  editors,  Spies  and  Schwab,  thus  ad- 
dressed its  three  thousand  six  hundred  readers  among  the 
mombei's  of  the  International  groups  and  the  unions  of  the 
workingmen; 

"  As  we  arc  informed  from  reliable  sources,  the  police  have 
received  secret  orders  to  keep  themselves  prepared  in  their  sta- 
tions, as  a  labor  conflict  is  feared  on  Saturday  of  next  week. 
Vou  see,  the  c  nitalistic  sluggards  ai'e  thirsty  for  the  l)lood  of 
workingmen.     The  workingmen  will  not  permit  themselves  to 
l»o  kicked  by  them  like  dogs  any  more.     They  will  not  be  tor- 
tured to  death  any  more  by  unlimited  work,  and  they  will  not 
be  starved  any  more.     For  this  opposition  they  want  venge- 
ancL",  and  they  cry  for  blood.     May  be  that  this  cry  will  be 
lJ^>p,le(l  —  but  then,  beside  the  red  life-sap  of  the  extortioner's 
victim,  there  may  flow  a  little  of  the  black-dragon  poison  of 
the  (>xtortioncr.     To   the  workingmen  we  again  say  at  this 
hour,  arm  yourselves.     You  have  but  one  life  to  lose.     Defend 
tliat  with  all  means.     And  in  this  connection,  we  want  to  cau- 
tion the  armed  workingmen  as  yet  to  conceal  their  arms  so 
that  they  will  not  be  stolen  by  the  minions  of  the  law,  as  it 
has  happened  in  various  instances." 

Here  was  a  statement  that  tlie  police  had  "received  secret 
orders  to  hfp  f/ictttselvcs  prqxn'i'dia  tfclr  stations''  for  a  labor 
conflict  expected  to  occur  in  about  a  week,  whif^h  statement 
was  accompanied  with  a  caution  to  the  workingmen  to  arm 
themselves  and  to  conceal  their  arms.     The  injunction  to  arm 
Ci)uld  have  had  no  other  object  than  to  meet  the  pre])arations 
wliicli  the  police  had  received  secret  orders  to  make.     Such 
l)reparations  could  be  of  no  avail  if  the  stations  should  be 
y)lown  up  and  the  police  themselves  should  be  shot  down. 
Therefore,  the  plan  of  Monday  night  was  exactly  adapted  to 
rendering  the  action  of  the  police  in  keeping  themselves  pre- 
pared in  their  stations  useless  and  of  no  elfect.    So  exactly 
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does  the  i)lan  in  question  fit  the  state  of  things  spoken  ot  m 
the  editorial  of  April  30,  that  it  would  appear  to  have  been 
suggested  b}'  that  editorial. 

"When  it  is  reuieinbered  that,  on  the  very  day  on  which  this 
editorial  made  its  appearance,  Lingg  brouglit  toSeliger'siioiiso 
the  largo  box  of  dynamite  already  alluded  to,  and  that,  on  llw 
next  Sunday  morning,  Fischer,  who,  as  foreman  of  the  Ar- 
beiter  Zuitung,  was  all  the  time  at  work  under  the  eyes  of 
Spies  and  Schwab,  went,  in  company  with  Engel,  to  a  mooting 
of  the  second  company  of  the  Lehr  und  Wel)r  Verein  and  ihc: 
Nortliwest  side  group,  where  the  plan  for  destroying  tlio  sta- 
tions and  their  occupants  was  adopted  upon  the  suggestion  of 
Engel,  it  would  appear  that  the  defendants  Sjiies  and  Sciiwab 
not  only  joined  the  conspiracy  now  under  discujssion  ofto'  ii 
was  formed,  but  inspired  the  conception  of  it  b(t/oi'e  it  was 
formed. 

The  armed  men  who  met  and  entered  into  that  conspiracy 
on  ^Monthly  evening  were  called  together  by  the  Ai-beiter  Zei- 
tung,  of  which  Spies  and  Schwab  were  the  editors  and  man- 
agers. In  the  edition  called  "Die  Fackcl,"  issued  on  Sunday, 
May  2d,  and  in  the  issue  of  the  afternoon  of  Monday,  May  ;>(!, 
there  were  published,  in  the  letter-box  column,  the  words: 
*'Y  —  Komme  Montag  Abende"(Y  —  Come  Monday  night). 
This  was  a  summons  to  the  armed  sections  to  meet,  as  they 
did,  on  Monday  night  at  Greif's  Hall.  The  original  manuscript 
from  which  the  words  were  printed  for  the  Sunday  issue  was 
in  the  handwriting  of  Rau,  advertising  agent  for  the  Arboitor 
Zeitung,  member  with  Spies  of  the  bureau  of  information,  and 
distributor  for  Spies  of  the  "  Revenge" circular.  The  printing 
of  the  call  twice,  on  both  Sunday  and  Monday,  indicated  tiio 
importance  of  the  matters  to  coin.e  before  the  meeting. 

In  his  testimony  Spies  says  of  the  "Revenge"  circular:  *•  1 
wrote  it  to  arouse  the  working  ])eo|)le,  who  tare  stu[)id  and 
ignorant,  to  a  consciousness  of  tiie  condition  that  they  wore 
in."  In  the  circular,  as  above  quoted,  ho  uses  the  words, 
"Avenge  the  atrocious  murder  which  has  been  committed 
upon  your  brothers  to-day  (Monday)  and  which  will  likely  be 
committed  on  you  to-morroto  (Tuesday)."  In  the  minds  of 
"  stupid  and  ignorant "  workmen,  already  excited  al)out  the 
eight-hour  day  of  labor,  the  language  here  quoted  could  moau 
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nothing  else  than  that  an  attaclf,  similar  to  the  one  which  took 
place  in  the  southwestern  part  of  the  city  on  Monday,  would 
probably  be  made  upon  the  workingmen  by  the  police  on 
Tuesday. 

Again,  in  the  issue  of  the  Arbeiter  Zeitung  published  on 
Sunday,  May  2d,  it  is  said:  "Everything  depends  upon  quick 
and  immediate  action.  Tiie  tactics  of  tlio  bosses  are  to  gain 
time;  the  tactics  of  the  strikers  must  be  to  grant  them  no 
time.  Bij  Mcndaij  or  Tuesday  the  co))fllct  miiM  hace  raiahed 
■Us  highest  intensity,  else  the  success  loill  he  douhffd.  Within  a 
week  tlic  fire,  the  enthusiasm,  will  be  gone,  and  then  the  bosses 
will  celebrate  victories." 

Hero  is  another  designation  of  Tuesday  as  the  day  when  the 
excitement  would  be  the  most  intense.  The  conduct  of  Spies 
and  Schwab  during  the  few  days  preceding  May  ith  and  on 
that  day,  as  evinced  by  their  utterances  in  the  Arbeiter  Zei- 
tung and  otherwise,  shows  a  constant  effort  to  increase  the 
enthusiasm  to  the  highest  pitch. 

They  advised  "stupid  and  ignorant "  workingmen  to  arm 
themselves,  and  then  sought  by  vehement  appeals  to  urge  them 
on  to  "  quick  and  immediate  action." 

For  instance: 

On  Wednesday,  April  28th,  they  said :  "  Tire  power  of  the 
associate  manufacturers  and  their  state  must  be  met  by  labor 
associations.  The  police  and  soldiers  who  fight  for  that  power 
must  be  met  by  armed  armies  of  workingmen ;  the  logic  of  facts 
recjuires  this;  arms  are  more  necessary  in  our  times  than  any- 
thin":  else.  Whoever  has  no  monev,  sell  his  watch  and  chain 
to  buy  lire-arms  for  the  amount  realized.  Stones  and  sticks 
will  not  avail  against  the  hired  assassins  of  the  extortionists. 
It  is  time  to  arm  yourselves.'''' 

On  Thursday,  April  2!)th,  they  said:  "If  the  legitimate 
means  of  the  thieves  and  scouiulrels  who  practice  e.vtortion  on 
their  fellow-men  are  exhausted,  then  they  resort  to  force.  A 
wage-slave  loho  is  not  utterly  demoralized  should  always  have  a 
Ireechdoader  and  ammunition  in  his  house." 

On  Friday,  April  JJOth,  they  said  what  has  already  been 
quoted  from  the  editorial  of  that  date,  and  on  the  same  day 
they  further  said,  in  another  article:  "WhatwMll  the  1st  of 
May  bring?     The  workingmen  bold  and  determined !    .    .    . 
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Men  of  labor,  so  long  as  you  acknowledge  the  gracious  kitks 
of  your  oppressors  with  words  of  gratitude,  so  long  yon  are 
faithful  dogs.  .  .  .  2'het/  are  enraged,  and  will  aftrmpf^ 
through  hired  murderers,  to  do  atcaij  with  ijon  like  mad  doi/s.'" 

On  Saturday,  May  1st,  they  again  said  to  the  workingmon 
in  the  Arbeiter  Zeitung:  "Away  with  all  rolls  of  member 
ship  and  minute  books  where  such  arekei)t.  Clean  your  gims, 
complete  your  ammunition.  The  hired  murderei-sof  the  capital- 
ists, the  police  and  militia,  are  ready  to  murder.  No  woiliiiii>'- 
man  should  leave  his  house  in  these  days  with  empty  pockets." 

On  Sunday,  May  2d,  in  the  same  editorial  which  urged  (|iiick 
and  immediate  action,  and  designated  ^londay  or  Tuesday  as 
the  time  when  the  conflict  would  have  readied  its  highest  in- 
tensity, they  used  the  following  language:  ''Everywhere  the 
workingmen  arc  willing  to  .accept  a  corros[)()nding  reduction 
of  wages  with  the  introduction  of  the  eight-hour  system;  tliey 
were  mostly  refused.  'Xo, ye  dogs;  you  must  work  ten  hours; 
that's  the  way  we  want  it;  we're  your  bosses.'  Soiuething  like 
this  was  the  answer  of  the  majority  translated  into  intelligible 
language.  In  the  face  of  this  fact  it  is  i)itiful  and  dist'ustini'', 
but  more  than  that,  it  is  treacherous,  to  warn  the  sti'ikeis 
against  energetic,  uncom])romising  measures." 

On  Monday,  May  3(1,  in  another  article  in  the  Arbeiter  Zoi- 
tung  they  said :  "The  freight  handle  ■  were  uuirchmg  in  lull 
force  from  depot  to  depot  at  noon  to-day.  It  was  rumored  tiiat 
'scabs'  had  been  imported  from  ^lilwaukco.  The  railroad 
depots  are  occupied  by  sjjccial  policemen,  while  the  municipal 
minions  of  order  under  the  command  of  five  lieutenants  have  en- 
trenched themselves  in  the  armory.  The  arch-rascals  have 
made  provisions  for  good  victuals  and  drink.  .  .  .  A  strike 
will  probably  take  place  in  the  lund)cr  districts.  .  .  .  The 
number  of  strikers  to-day  cannot  be  dctermiiuid,  but  will  prol)- 
ably  amount  to  forty  thousand,  (-ourage,  courage,  is  our  cry. 
Don't  forget  the  words  of  llerways:  The  host  of  the  opjires- 
sors  grows  pale  when  thou,  weary  of  thy  burden,  in  the  corner 
puttest  the  plow;  when  thou  sayest '  it  is  enough.'  " 

But  there  were  other  occurrences  during  the  same  ])eriod 
which  tended  to  incite  the  workingmen  to  an  attack  upon  tlio 
police. 

While  Fischer,  the  first  foreman  in  the  compositors'  room  of 
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the  Arbeiter  Zeitung,  was  present  at  the  Sunday  morning 
meeting  on  Emma  street,  I^rban,  a  compositor  of  the  Arbeiter 
Zeitung,  was  attending  a  meeting  of  the  (Jenti  a]  Labor  Union 
at  No.  54  West  Lake  street,  in  a  room  back  of  the  saloon.  Spies 
was  present  at  a  second  meeting  of  the  Central  Labor  Union 
at  the  same  place  in  the  afternoon  of  the  same  Sunday. 

It  was  arranged  at  these  morning  and  afternoon  gatherings 
of  the  Central  Labor  Union  tliat  Spies  should  address  the  meet- 
ing of  the  striking  lumber  shovers,  to  l)e  held  the  next  after- 
noon on  the  "  Black  Road"  in  tlie  near  neighborhood  of  a 
large  manufacturing  establishment  in  the  southwestern  part  of 
the  city. 

On  ]\[onday  afternoon  the  meeting  in  question  took  place. 
It  has  already  been  referred  to.    The  hunber  shovers  were 
"  on  a  strike"  and  met  to  hear  reports  from  certain  committees 
whom  they  had  appninted  to  negotiate  with  their  employers 
in  nd'erence  to  the  eight  hour  movement.    The  immense  crowd 
iri  attendance  ui)on  tiiis  occasion  was  addresscid  by  Si)ies,  as 
has  already  been  stated,     lie  spoke  in  the  Gorman  language 
from  the  top  of  a  freight  car.     His  manner  was  excited  and 
his  gestures  were  violent.     One  of  the  witnesses  says  that 
while  speaking  "  he  jumped  up  three  or  four  feet  high."    About 
three  blocks  west  from  the  place  where  ho  was  speaking  was 
situated  the  factory  which  was  employing  non-union  laborers, 
as  heretofore  oxi)lained.     The  lumber  siiovers  at  the  meeting 
were  not  connected  in  any  way  with  the  workingmen  en- 
gaged at  the  factory.     l]ut  when  the  latter  came  out  of  the 
factory  gate  about  15  o'clock  in  the  afternoon,  at  the  ringing 
of  a  bell,  an  attack  was  made  upon  them  by  several  thousand 
of  the  lumber  shovers,  who  rushed  from  the  freight  car  towards 
the  gate,  before  the   speaking  was  finished,  in  obedience  to 
an  order  from  some  one  or  the  car.     A  conflict  ensued.    The 
])olice  were  called  out,  stones  were  thrown,  clubs  were  used, 
and  pistols  were  fired  by  both  the  crowd  and  the  police. 
Some  of  the  policemen  and  several  of  the  workingmen  were 
wounded.     One  of  tlio  latter  was  killed,  as  has  been  heretofore 
mentioned. 

It  is  admitted  by  the  defendant  Spies  that  upon  this  occasion 
he  urged  the  workingmen,  many  of  whom  were  armed  with 
revolvers,  to  resist  the  attempt  of  the  police  to  quell  the  riot. 
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In  an  account  of  what  took  place,  written  by  himself  and  pul*- 
lished  on  the  next  afternoon  (Tuesday,  May  4)  in  tlio  Arboitci- 
Zeitung,  lie  says : 

"  Tiio  writer  of  this  hastened  to  the  factory  as  soon  as  the 
first  shots  wore  fired,  and  a  comrade  urged  the  assembly  to 
hasten  to  the  rescue  of  their  brothers,  who  were  being  mur- 
dered, but  no  one  stirred.  .  .  .  The  writer  ran  back.  lie 
implored  the  people  to  come  along  —  those  who  had  revolvers 
in  their  pockets  —  but  it  was  in  vain.  With  an  exasperating  in- 
difference they  put  their  hands  in  their  pockets  and  mareliod 
home,  babbling  as  if  the  whole  affair  did  not  concern  them  in 
the  least.  The  revolvers  were  still  cracking,  and  fresh  detach- 
ments of  police,  here  and  there  bombarded  with  stones,  wore 
hastening  to  the  battle-ground.    The  battle  was  lost ! " 

On  Tuesday  afternoon  Spies  inserted  in  his  paper  a  call  for 
the  Ilay-market  meeting  in  order  to  denounce  the  action  of  the 
police  at  this  very  riot.  The  Ilay-mai-kct  meeting  was  thus 
nothing  more  than  a  continuation  of  the  warfare  on  the  polic;, 
which  he  himself  had  incited  and  taken  part  in  on  Monday 
afternoon. 

After  his  return  from  the  "Black  Koad"to  the  Arbeitcr 
Zeitung  office  on  Monday  afternoon,  May  Ji,  1880,  he  wrote  in 
English  the  following  address,  all  of  which  except  the  word 
''Revenge "at  the  top  is  proven  to  have  been  in  his  hand- 
writing : 

"  Rkvknok  !     Kkvkxge  ! 

"  Workmen,  to  Arms! 

"The  masters  sent  out  their  bloodhounds — -the  police;  tlioy 
killed  six  of  your  brothers  at  McCormick's  this  aftornuoii. 
They  killed  the  poor  wretches  because  thoy,  like  you,  had  tho 
courage  to  disobey  the  supreme  will  of  your  bosses.  They 
killed  them  because  they  (hired  ask  for  the  shortening  of  tlio 
hours  of  toil.  They  killed  tiiem  to  show  you  'free'  Amoriciin 
citizens  that  you  must  be  satisfied  and  contented  with  what- 
ever your  bosses  condescend  to  allow  you,  or  you  will  got 
killed. 

"You  have  for  years  endured  the  most  abject  humiliation; 
you  have  for  years  suffered  unmcasiirable  iniquities;  you  have 
worked  yourself  to  death;  you  have  endured  the  pangs  of  want 
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and  hunger;  your  cliildron  you  have  sacrificed  to  the  factory 
lord  — in  short,  you  luivo  boon  niisonible  and  obedient  sorvants 
all  these  years.  Why?  To  satisfy  the  insatiable  greed,  to  fill 
the  coffers  of  youi-  lazy,  thieving  masters.  AVheii  you  ask 
them  now  to  lessen  your  burdens,  he  sends  his  bloodhounds 
out  to  shoot  you— kill  you.  If  you  are  men,  if  you  are  the 
sons  of  your  grandsiros,  who  have  shed  their  blood  to  IVoo  you, 
Ihen  you  will  rise  in  your  might,  Hercules,  and  destroy  the 
liideous  monster  that  seeks  to  destroy  you.  To  arms,  we  call 
you,  to  arms.  Your  Buotukks." 

He  at  the  same  time  wrote  an  address  in  the  German  lan- 
guage, of  which  the  following  is  a  translation: 

"  Rkvknge  !    Revenge  ! 

*'  Worhnen,  to  Arms! 

"Men  of  labor,  this  afternoon  the  bloodhounds  of  your  op- 
pressors murdered  six  of  your  brothers  at  McCJormick's.  Why 
<lid  they  murder  them?  I'ecause  they  dared  to  be  dissatisfied 
with  t'le  lot  which  your  oi)i)rossors  have  assigned  to  them.  They 
demanded  bread,  and  they  gave  them  lead  for  an  answer, 
mindful  of  the  fact  that  thus  people  are  most  etfoctually 
silenced.  You  have  for  many,  many  years  endured  every  hu- 
miliation without  protest;  have  drudged  from  early  in  tlie  morn- 
ing till  late  at  nigiit;  have  suffered  all  sorts  of  privations;  have 
even  sacrificed  your  children.  You  have  done  everything  to 
Jill  the  coffers  of  your  uuistors  —  everything  for  them;  and 
now,  when  you  a))proach  them  and  implore  them  to  make  your 
burdens  a  little  ligiiter.  as  a  reward  for  your  sacrifices,  they 
send  their  bloodhounds,  the  i)olice,  at  you,  in  ordc  r  to  cure 
you  with  bullets  of  your  dissatisfaction.  Slaves,  we  ask  and 
conjure  you,  by  all  that  is  sacred  and  dear  to  you,  avenge 
the  atrocious  murder  wiiich  has  been  committed  upon  your 
brothers  to-day,  aiul  which  will  likely  be  committed  upon  you 
to-morrow.  Laboring  men,  Hercules,  you  have  arrived  at  the 
crossway.  Which  way  will  you  decide?  For  slavery  and 
hunger,  or  for  freedom  and  bread  i  If  you  decide  for  the  lat- 
ter, then  do  not  delay  a  moment;  then,  people,  to  arms!  An- 
nihilation to  tlie  beasts  in  human  form  who  call  tliemselves 
rulers!     Uncompromising  aimihilation  to  them.    This  must  be 
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your  motto.  Think  of  the  heroes  whoso  blood  has  fertili/.od 
the  road  to  progress,  liberty  and  humanity,  and  strive  to  becuiiKj 
worthy  of  them.  Youk  Ijuotiikks." 

These  two  addresses  wore  ])rinted,  one  in  the  English  and 
the  other  in  the  German  language,  upon  the  same  sheet  of  pa- 
per, and  one  above  the  other,  as  ono  circular.  Tiie  printers  in 
the  Arbeiter  Zeitung  oHice  usually  stopped  work  at  5  o'clock 
in  the  afternoon.  On  this  particular  Monday  afternoon,  how- 
ever, five  or  six  of  theui  wore  detained  to  set  n[)  tlio  tyiir 
for  this  circular.  By  direction  of  Spies  the  form  was  sent 
across  the  street  to  a  print! ng-oilico  at  No.  SS  Fil'th  uvciuic. 
The  order  was  given  to  strike  otf  as  many  as  possible.  Twenty- 
five  hundred  copies  were  printed  that  evening.  As  soon  as 
they  came  from  the  hands  of  the  printer  they  were  carrioil 
away.  "A  do/on  dili'erent  parties  came  there  after  them,  com- 
ing one  and  two  at  a  time,  taking  it  as  fast  as  it  came  fi'oni 
the  press."  These  circulars  were  distributed  on  Monday  ovenini:- 
at  various  places  and  in  dilFerent  jjarts  of  the  city.  One  of  the 
witnesses  says: 

"  It  was  a  few  minutes  after  0  o'clock  on  AFonday  afternoon.  1 
was  standing  in  the  doorway  of  the  ontran(!e  of  So.  'A  West 
Lake  street,  talking  with  the  proprietor  of  the  hall,  and  lirsi. 
had  my  attention  attracted  to  a  circular  by  seeing  a  few  of 
them  flying  through  the  air,  and  I  i-emembor  distinctly  pickiiiii 
up  one  and  reading  it  at  the  time.  Just  at  the  moment  1  saw 
a  hoi*seman,  and  the  distribution  of  the  ciroulai's  was  coiiici 
dent  with  the  appearance  of  the  horseman  in  front  of  Xo.  5-1 
West  Lixke  street.  My  imi)ression  was  that  the  hoi'so  was 
ridden  west  on  Lake  street." 

Later  in  the  evening  the  circulars  were  lumdod  annmd  at 
Greif's  Hall,  in  the  saloon,  and  at  the  mooting  of  the  armed  sec 
tions,  which  was  in  session  in  the  basement.  On  tiie  same 
night  there  was  a  gathering  of  the  membei-s  of  the  r'arpenters" 
Union  to  the  number  of  one  thousand  or  eight  hundred  men  at 
Zepf  s  hall  at  the  corner  of  West  Lake  antl  Desplainos  stieets,  as 
heretofore  stated,  and  the  I{ev(>nge  circulars  were  brought 
there  and  distributed  by  Kau,  the  advertising  agent  of  the  Ai'- 
beiter  Zeitung.  Between  1)  and  10  o'clock  the  defendant  Xeebe 
carried  a  number  of  copies  to  a  saloon  at  the  corner  of  Frank- 
lin and  Division  streetSj  in  the  North  division  of  the  city,  and 
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laid  some  on  the  counter  and  some  on  tlio  tables,  as  hereafter 
stated. 

A  copy  was  seen  hy  one  of  the  witnesses  at  a  meeting  tliat 
iiicriit  of  the  metal  woi-kers  at  Xo.  99  AVest  Ilandolph  street. 

Another  witness  says  that  ho  was  walking  west  on  Randolph 
street  Tuesday  evening  about  half-past  7  o'clock,  and  some- 
body luinded  him  a  circular  headed  "IJcvengo"  and  signed 
"  Your  Ih-others."' 

That  this  circular  gave  impulse  to  the  action  of  the  nu^mbers 
of  the  armed  sections  at  the  Monday  night  meeting  and  in- 
spired the  adoption  of  the  i)lan  agreed  upon  is  api)arent  from 
tlie  fact  that  its  contents  were  fully  discussed  anil  dwelt  upon 
at  that  meeting. 

The  witness  Gruenhut  says  that  he  was  at  the  Arbeiter 
Zeitung  ollice  between  5  and  7  o'clock  on  Monday  afternoon; 
that  Schwab  and  the  book-keeper  and  Xecbe  (though  ho  is  not 
so  sure  about  tlie  latter)  were  present  while  Spies  was  writing 
the  Revenge  circular  and  reading  the  ])roof-sheets  of  it  as  they 
came  from  the  liaiids  of  the  printer;  that  Spies  told  them  of 
the  lumber  shovers'  riot,  from  which  he  had  just  come,  and  of 
the  killing  of  six  men  by  the  police,  and  deploi-ed  the  fact  that 
the  Avorkingmen  had  not  been  better  armed  for  their  defense, 
favoring  dynamite  as  the  most  effective  mode  of  arming;  that 
the  calling  of  a  mass-meeting  was  then  discussed  and  agreed 
upon  among  th(;m,  and  it  was  agreed  that  the  meeting  should 
be  held  at  night  and  bo  in  the  open  air;  tliat  tho  circulars 
which  Spies  was  preparing  were  to  be  printed  "for  distribu- 
tion at  tho  mass-meeting;"'  that  the  nay-market  meeting  held 
Tuesday  night  was  the  meeting  talked  about  and  agreed  upon 
on  that  IMonday  afternoon. 

(iruenebui'g  says  that  he  saw  Fischer  in  the  compositors' 
room  of  the  Arbeiter  Zeitung  iis  late  as  5:30  o'clock  on  Mon- 
day evening,  and  when  it  is  remembered  that  Fischer  went  to 
the  meeting  at  (ireifs  Hall  tliat  night  and  induced  tlie  armed 
men  to  agree  to  tho  holding  of  an  open-air  meeting  on  Tues- 
day night  jit  tho  Ilay-market,  and  himself  printed  and  caused 
to  be  circulated  a  handbill  calling  on  tlie  workmen  to  come 
armed  to  that  meeting,  and  when  it  is  further  i-ememljored 
that  the  signal  word  "  Jiuhe,"  which  the  armed  men  tiiat  night 
agreed  ujjon  at  his  suggestion,  was  next  day  written  by  Spies 


650 


AMERICAN  CRIMINAL  REPORTS. 


i  F  1  'ft  ^ 

•  '8  4  *'f ' 


with  his  own  hand  and  published  in  the  Arboitor  Zcitnng 
on  Tucs(hiy  afternoon,  tiio  jury  certainly  had  roas()n;il)lo 
ground  for  believing  that  the  action  of  Fischer  on  iMundiiy 
night  was  taken  in  consequence  of  and  pursuiant  to  tlie  ar- 
rangement decided  upon  between  Spies,  Scliwab  and  otliois  at 
the  Arbeiter  Zeitung  ollico  Monday  aftecnoon. 

This  conclusion  receives  conllrniation  from  the  character  of 
the  articles  whicli  appeared  in  the  Arbeiter  Zeitung  on  Tues- 
day afternoon.  The  following  editorial  published  oti  May  4, 
1880,  and  called  the  "To  Arms"  editorial,  was  written  by  tlio 
defendant  Schwab: 

"Blood  has  flowed.  It  happened  as  it  had  to.  OrdiM-  lias 
not  drilled  and  discii)lined  her  murdering  hounds  in  vain.  The 
militia  has  not  been  drilled  in  street-lighting  fur  mere  sport. 
The  robbers,  who  know  best  themselves  what  a  mean  ralihle 
they  are,  who  kee])  up  their  mammon  by  rendering  tiu*  masses 
wretched;  who  make  the  slow  murdering  of  lahoiing  men's 
families  their  voc  ■  k  >  ',  they  are  the  last  to  be  afraid  of  tlirecily 
butchering  the  Itv  ■  )■  ^  men.  'Down  witli  the  ral)l)le'  is  their 
watch-word.  Is  it  ■'.•.[  an  historical  fact  that  ])rivale  propeity 
hfis  had  its  origin  m  acts  of  violence  of  all  sorts?  And  sliall 
the  'rabl)le,'  the  laijoring  men,  allow  this  capitalistic  puck  of 
robbers  to  carry  on,  through  hired  assassins,  their  bloody 
orgies?  Xevermoro!  The  war  of  classes  has  come,  in  1  rout 
of  McCormick's  factory  workmen  were  shot  down  yesterday 
whose  blood  cries  for  vengeance.  AVho  will  any  longer  deny 
that  the  ruling  tigers  are  thirsting  for  the  worknian's  blood { 
Countless  victims  have  been  slaughtered  upon  tlie  altars  of  the 
golden  calf  amidst  the  triumphant  shouts  of  the  capitalistic 
band  of  robbers.  One  has  only  to  think  of  Cleveland,  \e\v 
York,  Brooklyn,  East  St.  Louis,  Fort  Worth,  Chicago,  and 
countless  other  places,  in  order  to  recognize  the  tactics  of  the 
extortioners.  It  is  'terror  to  our  working  cattle;'  but  the  la- 
borers are  not  sheep,  an<l  the  white  terror  will  be  answered  with 
the  red.  Do  3'ou  know  what  that  means?  V'ery  well,  you  will 
find  that  out  yet. 

"Modesty  is  a  vice  of  the  workingman,  and  can  there  be 
anything  more  modest  than  this  eight-hour  demand?  Poaco- 
abiy  the  workmen  made  it  already  a  3'ear  ago,  in  order  not  to 
neglect  to  give  the  extortioner  opportunity  to  j)repare  for  it; 
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and  tho  answer  to  this  was  to  drill  the  polioo  force  and  the 
militia  and  to  browbeat  tiio  laborers  who  worked  in  favor  of 
the  ei<?ht-hour  svsteni.     And  yesterday  blood  ilowed.  . 

"  This  is  the  manner  in  whicli  these  devils  reply  to  a  modest 
petition  of  their  slaves.  Death,  rather  than  a  lilo  of  wv  >tehed- 
ness!  If  workmen  must  be  shot  at,  well,  tiien,  let  u:}  answer 
tliem  in  a  manner  which  the  robbers  will  not  soon  fori>et  affain. 
The  murderous  capitalistic  beats  have  become  dniidc  with  tho 
smokinj^  l)lood  of  laborers.  Tho  tiger  lies  reudy  for  the  jump; 
his  eyes  spailvle,  eager  for  murder;  impatiently  ho  whips  his 
tail,  and  tho  sinews  of  his  clutches  are  drawn  tiiiht.  Self- 
defense  causes  tho  cry  ''  To  aruis ! "  " To  arms ! "  If  you  do  not 
defend  yourselves  you  will  be  torn  to  pieces  and  ground  by  tho 
animal's  teeth.  The  new  yoke  which  awaits  you  in  case  of 
cowardly  retreat  is  heavier  still  and  harder  than  the  severe 
yoke  of  slavery  as  it  exists  now. 

"  All  tho  powers,  hostile  to  the  workmen,  have  been  [made] 
common  cause.  They  recognize  their  common  interest.  They 
have  tho  necessary  class-consciousness.  In  such  days  as  ours 
are,  everything  else  must  be  subordinated  to  this  one  thought: 

IIow  can  the  thieving ,  together  with  their  gangs  of  hired 

murderers,  be  maile  harndess  ? 

"  The  whole  newspai)er  gang  makes  up  the  lie  to-day  that 
the  strikers  who  were  in  the  neighborhood  of  McCormick's 
factory  yesterday  were  the  lirst  to  fire.  That  is  a  bold  bare- 
facetl  lie  on  the  part  of  the  journalistic  ragamuilins.  Without 
any  warning  whatever  they  lired  at  the  workmen,  when  they 
of  course  returned  the  lire;  indeed,  why  should  they  make  so 
much  ado  about  the  rabble!!  To  be  sure,  if  they  had  been 
sheep  or  cattle,  instead  of  human  beings,  one  might  have  re- 
flected a  little  before  shooting;  but  as  it  was,  a  laboring  man 
is  quickly  replaced,  and  the  gluttons  then  at  their  rich  dinncis 
and  in  the  circles  of  their  mistresses  boast  of  the  si)lendid 
achievements  of  law  and  order.  In  the  poor  shanty,  miserably 
clad  women  and  children  are  weeping  for  husband  and  father. 
In  the  palace  they  touch  glasses  filled  with  costly  wine  and 
drink  to  the  happiness  of  the  bloody  bandits  of  law  and  order. 
Dry  your  tears,  ye  poor  and  wretched;  take  heart,  ye  slaves; 
arise  in  your  might  and  overthrow  the  system  of  robbery,  pre- 
sent order  based  on  robbery." 
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The  follow'in<T  is  a  portion  of  the  article  already  quoted  from, 
which  was  written  by  the  defendant  Spies,  and  published  in 
the  Arbeiter  Zeitung  on  Tuesday,  May  4, 1880: 

"  Six  months  ago,  when  the  eight-hour  movement  began. 
there  were  speakers  and  journals  of  the  I.  A.  A.  who  ])ro- 
cla  imed  and  wnjte :  '  Workmen,  if  you  want  to  see  the  eight- 
hour  system  introduced,  arui  yourselves.  If  you  do  not  do 
this,  you  will  be  sent  home  with  bloody  heads,  and  birds  will 
sing  ^Nfay  songs  upon  your  graves.'  ('That  is  nonsense' was 
the  reply.)  'Jf  the  workmen  are  organized  they  will  gain  tlie 
eight  hours  in  their  Sunday  clothes.'  What  do  you  say  now^ 
Were  wo  right  or  wrong  ^  AV^ould  the  occurrence  of  yesteiday 
have  been  }»ossii»le  if  our  advice  had  been  followed?  Wage- 
workers,  yesterday  the  police  of  this  city  murdered  at  the 
McC.'ormick  factory,  so  far  as  it  can  now  be  ascertained,  four  of 
your  brothers,  and  wounded,  more  or  less  seriously,  some 
twenty-live  moi-e.  If  brothers  who  defended  tiiemselves  with 
stones  (a  few  of  them  had  little  snai)pers  in  the  shape  ol'  re- 
volvers) had  been  provided  with  good  weapons  and  one  single 
dynamite  bomb,  not  one  of  the  murderers  would  have  escaped 
his  well-merited  fate.  As  it  was,  only  four  of  them  were  dis- 
iigured.  That  is  too  bad.  The  massacre  of  yesterday  took 
place  in  order  to  fill  the  forty  thousand  workmen  of  tiiis  city 
with  fear  and  terror  —  took  ])laco  in  order  to  force  back  into 
the  yoke  f>f  slavery  tlui  laborers  wlio  had  become  dissatislied 
and  mutinous.  AVill  they  succeed  in  this?  .  .  .  AI)out 
seventy-five  well-fed,  large  and  strong  murderers,  under  tiie 
command  of  a  fat  police  lieutenant,  were  marching  toward  tlio 
factory, and  on  their  heels  followed  tiiree  patrol-wagons  besid(>s, 
full  of  law-and-order  beasts.  Two  hundred  policemen  were  on 
the  spot  in  less  than  ten  or  fifteen  minutes,  and  the  firing  on  llee- 
ing  workingmen  and  women  resembled  a  promiscuous  Imsii- 
hunt.  ...  A  few  of  the  strikers  had  little  snap|)ers  of 
revolvers,  and  with  these  returned  the  fire;  .  .  .  with  their 
weapons,  mainly  stones,  the  people  fought  with  adniirablt; 
bravery,  Tiiey  laid  out  half  a  dozen  blue-coats,  and  their 
round  bellies,  developed  to  extreme  fatness  in  idleness  and 
luxury,  tumbled  about,  groaning  on  the  ground.  Four  of  tiie 
fellows  are  said  to  be  very  dangerously  wounded ;  many  others, 
alas!  escaped  with  lighter  injuries,    (The  gang,  of  course,  con- 
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ceals  this,  just  as  in  77  tlicy  carefully  concealed  the  number  of 
those  who  were  made  to  bite  the  dust.)  I5ut  it  looked  worse 
on  the  side  of  the  defenseless  women.  Dozens  who  had  le- 
ccivcd  slight  shot  wounds  hastened  away  amid  the  bullets 
which  were  sent  after  them.  The  <,^ancr,  .,«  always,  fired  upon 
the  fleeing,  while  women  and  men  carried  uway  the  severely 
wounded.  How  many  wei-e  really  injured  and  how  many  were 
mortally  wounded  could  not  be  determined  witli  certainty,  but, 
we  think  we  are  not  mistaken  when  we  place  the  number  of 
mortally  wounded  at  about  six  and  those  slio-htly  injured  at 
two  dozen.  AVe  know  of  four,  one  of  whom  was  shot  in  the 
spleen,  another  in  tlie  foreho;id,  another  in  the  breast,  and 
another  in  the  tliif,di.  A  dyinj,^  boy,  Joseph  Doedick,  was 
brought  home  on  an  e.xpi-ess  wagon  l)y  two  policemen." 

Also  in  the  issue  of  the  Arbeiter  Zeitung  of  Tuesday,  May  4, 
18S0,  appeared  the  following: 

"An  outbreak  was  expectod  on  the  Southwest  side  this  morn- 
ing. A  regiment  of  militia  and  the  whole  munieii):d  gang  of 
murderers  were  held  in  : .dullness.  Just  stir,  ye  free  workmen 
of  America,  if  you  want  to  be  shot  down." 

In  the  same  issue  of  the  Arbeiter  Zeitung  of  May  4,  18SG 
also  ai)peared  the  following: 

'•  The  heroes  of  the  clul)  disi)ersed  with  their  cudgels  yester- 
day in  the  most  brutal  manner  a  crowd  of  girls,  many  of 
whom  had  scarcely  outgi-owii  tlieir  baby  shoes.  V>'hose  blood 
does  not  rush  quicker  through  the  veins  when  he  hears  of 
this  atrocity  of  the  minions  of  the  law^  lie  who  is  a  man, 
sIk)W  it  these  days.  A[en,  to  tiie  front  I"  "The  armory  on 
Lake  ^lichigan  is  guarded  by  militia  tramps.  The  youngsters 
say  they  are  fully  ecjuipped.  Should  the  anarchists  venture* 
an  attack  from  any  point,  they  would  lind  a  warm  reception. 
AVell,  us  louir  as  the  vounnstei's  are  in  their  barracks,  thev  will 
]m)bably  not  be  molested.  Jhit  if  they  appear  on  the  streets, 
circumstances  might  be  altei-ed." 

The  Alarm  and  Arbeiter  Zeit"ng  were  mon*  than  mere  news- 
papers to  the  members  ot  tlie  International  Association.  They 
were  the  orffans  of  that  association.  The  members  looked  to 
those  papers  for  orders  and  directions.  More  especially  was 
this  the  case  with  the  Arbeiter  Zeitung  and  its  German  read- 
ers.    The  record  contains  manv  evidences  of  this  fact. 
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The  seventy  or  eighty  armed  men  who  assembled  in  the 
basement  of  (Troif  s  Hall,  and  their  absent  confederates,  who 
were  to  be  informed  of  their  conspiracy,  were  to  look  for  the 
word  "  Tluhe  "  in  the  Arbeiter  Zeitung.  From  that  word  the 
members  were  to  learn  when  the  social  revolution  had  come  and 
when  they  were  to  assemble  for  conflict.  This  showed  tiiat 
they  were  in  the  habit  of  reading  that  paper  and  consulting  it. 
When  a  special  meeting  of  the  armed  sections  was  desired, 
they  who  belonged  to  those  sections  found  the  signal  words 
calling  them  together,  in  the  Arbeiter  Zeitung.  This  implied 
that  they  were  readers  of  that  paper.  The  seventy  or  eighty 
men  just  referred  to  wont  to  Grcif's  ITall  because  they  saw 
the  summons  to  go  there  in  their  organ.  Some  of  tliem  tes- 
tify that  they  went  there  for  that  reason,  and  there  is  no  evi- 
dence that  they  received  any  otiier  notice  of  the  Monday 
night  meeting  than  the  one  published  in  the  Arbeiter  Zeitung. 
The  assemblage  of  seventy  or  eiglity  of  them  there  may  bo 
regarded  as  proof  that  so  ,enty  or  eighty  of  them  read  the 
paper  in  question  on  Sunday  or  ^londay. 

Many  witnesses  in  this  case,  both  for  the  state  and  for  tho 
defense,  who  testify  to  their  membership  in  the  International 
Association,  testify  also  to  the  fact  that  they  were  in  the  habit 
of  rcadin":  one  or  the  other  of  the  two  organs  here  refei-red  to. 

Waller,  a  member  of  the  Lehr  und  Wehr  Verein,  who  pre- 
sided at  the  gathering  in  the  basement  of  Grcifs  TIall,  and  who 
was  armed  with  a  revolver  at  the  Ilay-markot  on  Tuesday 
night,  says  that  he  saw  the  word  "  Ruhe  "  in  the  Ai-beiter 
Zeitung  at  6  o'clock  Tuesday  afternoon  in  a  saloon  on  Mil- 
waukee avenue,  and  that  on  Monday  he  saw  the  words 
^'  Y  Komme  Montag  Abende  "  in  the  same  ))aper. 

Wiien  Lingg  desired  to  explain  to  Seliger  tho  disturbance 
that  was  expected  on  the  West  side,  he  went  to  the  Arbeiter 
Zeitung  and  showed  the  word  "  lluhe." 

Witiiout  going  further  into  the  testimony,  we  think  the  jury 
were  warranted  in  believing  that  most  of  the  editorials  in  tiioso 
papers,  which  were  generally  in  the  form  of  appeals  or  ad 
dresses  to  the  workingmen,  were  read  at  least  by  those  of  the 
workingmen  who  belonged  to  the  groups  herein  mentioned 
More  especially  were  those  organs  consulted  during  the  excite 
ment  of  the  eight-hour  movement,  when  informatioa  as  to  the 
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progress  of  that  movement  was  eagerly  sought  after  among 
the  classes  affected  by  it. 

As  already  stated,  the  weight  of  the  evidence  is  in  favor  of 
the  conclusion  that  Dcgan  was  killed  by  some  member  of  the 
International  Association.  It  was  for  the  jury  to  say  how  far 
that  fatal  result  may  have  been  brought  about  throuo-h  the  in- 
ttuence  of  the  utterances  put  forth  by  the  organs  here  desig- 
nated. 

As  late  as  Tuesday  afternoon  Spies  said  to  the  workingmen. 
in  an  editorial  in  his  paper,  proven  to  have  been  written  by 
himself:  "  Then  do  not  delay  a  moment;  then,  people,  to  arms! 
Annihilation  to  the  beasts  in  human  form  who  call  themselves 
rulers ! " 

As  late  as  Tuesday  afternoon  Schwab  said  to  the  Avorkino-- 
men,  in  an  editorial  in  the  same  paper,  proven  to  have  been 
written  by  himself:  "The  murderous  capitalistic  beats  have 
become  drunk  with  the  smoking:  blood  of  hiborers.  Tlie  tio-or 
lies  ready  for  the  jump;  his  eyes  sparkle,  eager  for  murder;  im- 
patiently h(j  whips  his  tail,  and  the  sinews  of  his  clutches  are 
drawn  tight.  Self-defense  causes  the  cry :  '  To  arms !  To  arms  I ' 
If  you  do  not  (hifend  yourselves  you  will  bo  torn  in  pieces  and 
ground  by  the  animal's  teeth." 

"lie  who  indames  people's  minds,  and  induces  them  by  vio- 
lent means  to  accomplish  an  illegal  object,  is  himself  a  rioter, 
though  he  takes  no  part  in  the  riot."  Jic-fj.  v.  Sharpe,  3  Cox, 
C.  C,  288. 

"  One  is  responsible  for  what  wrong  flows  directly  from  his 
corrupt  intentions;  ...  if  he  set  in  :notion  the  physical 
power  of  another,  he  is  liable  for  its  result.  If  he  contemplated 
the  result,  he  is  answerable,  though  it  is  produced  in  a  manner 
he  did  not  contemplate.  ...  If  he  awoke  into  action  an 
indiscriminate  power  he  is  responsible.  If  he  gave  directions 
vaguely  and  incautiously,  and  the  person  receiving  them  acted 
according  to  what  he  miffht  have  foreseen  would  be  the  under- 
standing,  ho  is  responsible."    1  Bishop,  C.  L.,  sec.  O-il. 

We  conceive  tliat  it  can  make  no  difference  whether  the 
mind  is  affected  bv  inflammatorv  words  addressed  to  the 
reader  through  the  newspaper  organ  of  a  society  to  which  he 
belongs,  or  to  the  hearer  througli  the  spoken  words  of  an  ora- 
tor, whom  he  looks  up  to  as  a  representative  of  his  own 
peculiar  class.    Queen  v.  Most,  L.  R.,  7  Q.  B.  D.,  244. 
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It  was  a  question  for  the  jury  whether,  with  the  ovidonce 
before  tlieni,  the  attack  upon  the  police  at  the  Ilay-iniiiket 
"  was  so  connected  with  the  inflammatory  language  u;;e(l  that 
they  cannot  be  separated  by  time  or  otlier  circumstances."' 

"Wo  do  not  wish  to  be  understood  as  deciding  that  the  influ- 
ence of  these  publications  in  bringing  about  tlic  crimo  at  the 
nay-market  could  bo  considered  by  the  jury  if  they  \vei'(^  the 
otili/  evidence  of  encouragement  of  that  crime  which  was  fur- 
nished by  the  record.  AVe  only  hold  that  the  jury  wore  at 
liberty  to  consider  the  publications  in  question  in  connoction 
witli  Ml  other  facts  and  circumstances  of  this  ])articiilar  case, 
and  as  a  part  of  those  facts  and  circumstances,  with  a  view 
of  determining  whether  the  defendants  who  were  responsible 
for  their  issuance  did  or  did  not  belong  to  the  conspiracy  now 
under  consideration. 

It  has  already  been  stated  that  the  defendant  Schwab  was 
])resent  at  the  llay-market  a  part  of  Tuesday  evening,  hut  left 
and  went  to  Deering,  where  he  made  a  s[)eech.  What  was  said 
m  that  speech  is  not  disclosed  by  therecortl.  The  ])ro()f  shows 
that  those  who  called  the  I  lay-market  meeting  ex|)ected  an 
attendance  of  twenty-Hve  thousand  workingmen  at  that  place. 
As  matter  of  fact  only  about  two  thousand  came.  Stncral 
thousand  had  assembled  at  Deering.  That  Schwab  went  to 
Deei'ing  and  there  addressed  some  of  the  workingmen  who 
were  expected  at  the  lla3'-market  but  failed  to  come  would  in 
no  wise  lessen  his  responsibility  for  the  death  of  Degan,  if  hy 
his  acts  and  declarations,  as  heretofore  and  hereafter  noticed, 
he  hel|)ed  to  cause  that  death.  If  he  belonged  to  the  simie  con- 
spiracy with  Degan's  murderer,  and  tlu>  murder  of  Degan  was 
perpetrated  in  furtherance  of  that  conspiracy,  then  tlu^  ad  of  the 
murderer  was  his  act.  It  is  to  be  noted  that  he  did  not  go  to 
Dceriny;  until  he  first  went  to  the  Ilav-market  and  had  a  consul- 
tation  with  one  or  more  of  the  leaders  who  had  control  of  the 
matters  at  the  latter  place.  Jint  a  further  consideration  of 
that  branch  of  the  case  will  be  postponed  for  the  present. 

Spies  spoke  to  the  crowd  at  the  Hay -market. 

One  of  the  witnesses  says  that,  in  his  speech,  ho  dwelt  upon 
the  occurrences  of  INfonday  afternoon  at  the  lumber  shovors' 
meeting  and  the  part  he  took  in  them,  and  then  "advised  the 
using  of  violent  means  by  the  workingmen  to  right  their 
wrongs;    that  law  and   government  were   the   tools  of  the 
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wealthy  to  oppress  the  poor ;  that  the  hallot  was  no  way  in 
which  to  right  tlieir  wron<5s;  that  by  physical  force  was  the 
only  way  in  wiiich  thcv  could  ri<'ht  their  wrongs." 

The  following  is  another  portion  of  his  speech  as  testified  to 
by  a  witness  who  hoard  it:  "The  light  is  going  on;  now  is 
the  chance  to  strike  for  the  existence  of  the  oppressed  classes. 
The  oppressors  want  us  to  be  content;  they  will  kill  us.  The 
thought  of  liberty  whicii  insjiired  your  sires  to  light  for  their 
freedom  ought  to  animate  you  to-day.  The  day  is  not  far  dis- 
tant when  we  will  resort  to  hanging  tliese  men.     [Applause, 

and  cries  of  '  hang  them  now." J is  the  man  who 

created  the  row  Monday,  and  he  must  be  held  responsible  lor 
tiie  murder  of  our  brothers.  [Cries  of 'hang  hiin.'J  Don't 
iiiako  any  threats;  they  are  of  no  avail;  whenever  you  get 
ready  to  do  something,  do  it,  and  don't  make  any  threats  be- 
forehand. There  are  in  the  city  to-day  between  forty  and  fifty 
thousand  men  locked  out  because  they  refuse  to  obey  the  su- 
premo will  or  dictation  of  a  small  number  of  men.  The  fam- 
ilies of  twenty-live  or  thirty  thousand  men  are  starving  because 
their  husbands  and  fathers  are  not  men  enough  to  withstand 
and  resist  the  dictation  of  a  few  thieves  on  a  grand  scale  to 
put  out  of  the  power  of  a  few  men  to  say  whether  they  should 
work  or  not.  Would  they  place  their  lives,  their  happiness, 
everything  out  of  the  arbitrary  power  of  a  few  rascals?  To 
say  whether  you  shall  work  or  not,  you  "place  your  lives,  your 
happiness,  everything  out  of  the  arbitrary  power  of  a  few 
rascals  who  have  been  i-aised  in  idleness  and  luxury  upon  the 
fruits  of  vour  labor.     Will  you  stand  that?" 

Still  another  witness  says  "  he  talked  about  the  police,  the 
blood-hounds  of  the  law,  shooting  down  six  of  their  brothers, 
and  he  said,  '  when  you  get  ready  to  do  something,  do  it,  and 
don't  tell- any  body  you  are  going  to.'  .  .  .  At  the  time  Mr. 
Spies  was  showing  them  how  the  olticers  came  down  the  '  Black 
Road'  and  commenced  shooting  into  the  crowd  of  workingmen; 
.  .  .■  they  appeared  very  much  excited  in  the  neighborhood 
of  the  wagon  and  in  the  neighborhood,  where  they  hallooed 
out '  let  us  hang  them ! ' " 

The  observations  hereafter  made  in  regard  to  the  speech  of 
the  defendant  Tarsons  and  its  effect  apply  also  to  this  speech 
of  the  defendant  Spies. 
Vol.  VI -43 
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The  evidcnco  thus  far  commented  upon  in  reference  to  the 
acts  and  (loclunitions  of  the  defendants  Spies  and  Schwab  is 
such  that  the  jury  were  warranted  in  lindinj^  them  to  be  par 
ties  to  the  conspiracy.  In  addition,  however,  to  the  facts  and 
circumstances  already  noticed,  there  was  other  testimony  in- 
troduced by  the  state  for  the  ]»urpose  of  i)roving  that  the  de- 
fendants Spies  and  Schwab,  cither  one  or  both  of  them,  gave 
the  bomb  tliat  killed  Degan  into  the  hands  of  the  person  who 
threw  it,  and  aided  him  in  his  murderous  design. 

Malvern  M.  Tiiomp^on  testifies  that  lie  saw  Spies  and  Schwab 
together  in  (/rane's  alley  on  the  night  of  the  IIay-niai'l<et 
meeting  and  heard  the  words  'police "and  "pisiols"  uttered 
in  a  conversation  between  them;  that  Spies  said  to  Schwab: 
"Do  vou  think  one  is  enough  or  hadn't  we  better  "o  and  i>et 
more?"  That  they  came  out  of  the  alley  and  walked  together 
west  on  ltandolj)h  street  to  the  southwest  corner  of  Randolph 
and  Ilalstead  streets,  where  they  entered  the  thiclcest  of  a 
crowd  of  about  twenty-five  men,  remaining  there  some  throe 
minutes  and  then  returning  to  Desplaines  street;  that,  on  the 
way  back,  the  word  "  police"  was  again  used,  and  Schwab  said 
to  Spies:  "Xow,  if  they  come  we  will  give  it  to  them;"  tliat. 
upon  their  return,  Rudolph  Srhnaubelt  met  them  on  the  side- 
walk near  the  wagon  and  Spies  handed  Schnaubelt  something 
which  the  latter  ]iut  in  his  pocket  on  the  right  hand  side:  thai. 
Spies  then  mounted  the  wagon  and  began  to  spenk;  tiiai  ■  ' 
after  him  Schnaubelt  also  mounted  the  wagon,  and  .vat  ;,  ■' 
it  with  his  hands  in  his  pockets  until  Fielden  began  to  .  ^ 
when  the  witness  left. 

The  witness  did  not  know  what  it  was  that  was  handed  tu 
Schnaubelt,  but,  upon  the  assumption  that  he  tells  the  truth,  it 
was  evidently  something  that  was  to  be  used  against  a  hody 
of  policemen,  and  as  a  bomb  with  a  projecting  fuse  is'made  to 
be  thrown  into  a  crowd  of  men,  the  jurj^,  looking  at  the  cir- 
cumstance here  noted  in  the  light  of  the  other  facts  and  cir- 
cumstances developed  by  the  testimony  in  the  case,  were 
warranted  in  believing  that  the  thing  given  to  Schnaubelt  was 
a  bomb.  Therefore  the  evidence  of  Thompson,  if  true,  tends 
very  strongly  to  convict  Spies  and  Schwab  of  aiding  and 
abetting  the  crime  of  the  Ilay -market. 

Schwab  testifies  that  while  he  was  in  tho  Arbeiter  Zeituiig 
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office  on  that  evening,  a  call  came  through  the  telephone  for  a 
speaker  to  address  the  meeting  at  Deering,  and  that  ho  at  onco 
went  over  to  the  Ilay-markct  to  consult  with  Spies  about  it; 
that  ho  failed  to  find  Spies  and  did  not  see  him  or  talk  with  him 
at  all ;  that  he  met  Schnaubelt,  his  brother-m-law,  and  after  talk- 
ing with  him  about  sending  a  speaker  to  Deering,  concluded 
to  go  himself;  that  he  thereupon  took  a  Randolpli  street  car 
and  went  east  to  the  court-house,  there  boarding  a  Clybourne 
avenue  car  for  the  north. 

The  testimony  in  regard  to  the  matters  about  wdiich  Thomp- 
son testifies  is  very  conflicting.  There  is  much  that  tends  to 
confirm  him,  and  much  that  tends  to  contradict  him. 

First.  As  to  the  proof  tending  to  confirm  Thom])son. 

It  is  establislicd  beyond  question  that  Schwab  went  to  the 
ITay-niarket  for  the  express  purpose  of  seeing  Spies;  that 
Schnaubelt  was  at  the  llay-market  until  after  10  o'clock,  and 
was  on  the  wagon  with  Spies,  Parsons  and  Fielden;  that  Spies 
did  walk  in  company  with  nomehodyhowx  the  wagon  westward 
on  Randolph  .«treet  for  the  avowed  ])urposeof  finding  Parsons, 
who  had  been  seen  before  8  o'clock  at  the  corner  of  Randolph 
and  Ilalstead  streets,  and  did  return  along  Randolph  street  to 
the  wagon,  in  company  with  the  same  person  who  started  with 
him. 

The  statements  of  Owen  and  TIeineman,  and  of  Spies  and 
Schwab  themselves,  when  analyzed  and  compared,  show  that 
Schwab  was  at  the  Ilay-market  that  evening  for  at  least  half 
an  hour,  and  that  Spies  was  there  at  the  same  time. 

Other  testimony  shows  that  Schnaubelt  was  there  at  the 
same  time. 

Thompson  is  confirmed  in  many  particulars.  lie  says  that 
"Schwab  came  rushing  along  Desplaincs  street  in  a  great 
hurry."  Owen  also  says:  "Schwab  came  up  and  almost  run 
into  the  mayor  before  ho  saw  him." 

Thom|)son  says  that  just  after  seeing  Schwab  iie  crossed  to 
the  east  side  of  Desplaincs  street,  went  north  towards  Lake, 
then  returned  southward,  saw  Sjjies  get  on  the  wagon  and 
heard  him  ask  if  Parsons  was  present;  then  while  lie  was 
standing  at  the  entrance  to  the  alloy,  saw  Spies,  after  his  de- 
scent from  the  wagon,  go  with  Schwab  for  a  few  moments 
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into  tho  alloy,  etc.  Owen  says  that  when  Scliwab  saw  tlio 
mayor  at  the  corner  of  Desplaincs  and  Randolph  sti'c<;ts,  iic, 
"ininiodiately  upon  tliaL  turned  about  and  wvui  north  on  Dcs- 
plaincs  street."  It  thus  appears  that  Solnval)  was  schmi  <;oiii<r 
in  tho  direction  of  the  alley,  where  Thompson  claims  to  have 
scon  the  meeting  between  him  and  S|)ies,  and  about  the  time 
when  that  meeting  is  claimed  to  have  been  witnessed.  Schwal) 
says  himself  "that  he  went  across  Ilandolph  street,  and  north 
of  Ilandolph  on  Desplaines  1  met  my  brother-in-law,  liiidolph 
Schnaubelt." 

Cosgrove  rays:  "I  saw  Mr.  Schwab  there  before  the  meet- 
ing began.  I  seen  him  there  just  after  tho  time  Mr.  Spies 
returned.  .  .  .  Tho  lirst  time  I  saw  him  was  about  forty 
I'cct  south  of  Ilandolph  on  Desplaiiu\s  street,  on  the  west  side 
of  the  street.  The  last  time  1  saw  him  was  at  the  wagon  it 
was  about  half  past  8." 

McKeough  says:  "1  saw  Schwab  on  tlio  wagon  in  tho  early 
part  of  tho  evening  and  a  man  named  Schnaubelt.  .  .  . 
Spies  started  away  then  and  officer  Myeis  and  I  followed  liiin 
as  far  as  the  corner.  There  was  a  nnm  with  him,  who  1  think 
was  Schwab.  1  saw  Schwab  there  in  the  early  part  of  the 
evening.  1  lost  sight  of  him  finallv  somowheres  in  the  vicinity 
of  half  past  8  o'clock.  After  tluit  I  did  not  see  him  at  all  dur- 
ing tho  entire  evening.  .  .  .  He  got  on  tho  wagon,  I  think, 
before  tho  meeting  started,  and  tapped  Mr.  Spies  on  lliesiioiil- 
dcr  and  said  something  to  him.  7  f<aw  liim,  at  the  Hide  nf  tho 
'ucagon  talkimj  to  Spies.'''' 

Freeman,  a  re|)orter,  also  says  that  ho  thought  he  saw 
Schwab  on  the  wagon. 

Tho  person  who  thus  spoko  to  Spies,  and  who  was  Schwab, 
according  to  McKeough's  evidence,  is  said  by  Spies  to  have 
been  one  Schr'oedor.  Spies  also  says  that  the  tnan  who  started 
away  with  him  him  to  tho  corner  of  Desplaines  and  Ilandolph 
streets  was  Schnaubelt.  As  McKeough  speaks  of  seeing 
Schnaubelt  on  the  wagon,  ho  must  have  known  him,  and  he 
does  not  refer  to  Schnaubelt  as  being  with  Spies  when  the  lat- 
ter went  off  to  the  west. 

The  south  end  of  the  wagon  was  only  a  few  feet  from  the 
alley,  and  if  Schwab  and  Spies  did  step  into  the  alley  and  ut- 
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tortlio  few  words,  wliicili  TIiom[is(»n  cliuiiis  to  liiivo  hoard,  it 
could  iill  Iiiivo  lM!(!n  doiio  in  a  lew  seconds  bol'oro  tiioy  started 
tovviirds  Itiiiidolpli  street. 

The  iitteraiiee  of  the  words  "  pistols"  and  "  poliee"  at  tliat 
tiuK!  and  under  those;  eirciiinstanccs  was  natural,  as  Schwab  had 
just  pass(!d  th*;  l)esi>hiiri('s  strcff^t  station,  and  he  must  iiave 
scMMi  what  Sahl,on(!  of  the  witnesses  for  the  defense,  says  that 
he  saw  at  al)out  a  (piarter  before  S  o'ehxtk,  niuniily,  "three 
])atrol-wa;^<)ns  manned  with  police,  and  about  «)ne  hundred  to 
one  hundred  and  lifty  men  drawn  up  in  the  rear  of  the  patrol- 
wagons  on  Waldo  i'laoe."  That  this  enjatcid  such  an  excite; 
nient  aniouf^  those  inler(;st(!d  in  the  llay-inarUiit  ni(;etin;^  as 
would  hav(5  <;iv(;n  rist;  to  the  expressions  whi(!h  'i'honipson 
claims  to  have  heard  is  manifest  from  the  lan;,niii;^e  us(;d  by 
S[)ies  ai;d  Parsons  in  llieir  sp(;eches. 

The  conversation  between  Spies  and  Schwjib,  as  sworn  to  by 
Thompson,  would  indicittc;  ii  Unowled^^e  of  tin;  place  wliere 
bombs  W(!re  to  be  had.  Schwiil)  bel(jn;^(!d  to  the  North  side 
grou|),  eni;a;^(;d  in  arminj^-  for  May  1st,  to  which  Selii^er  and 
iiin;^;?  bi-lon^^ed.  Si;li;^er,  one  of  tii(;  bomlj-niakers,  was  a 
member  of  the  c(;ntral  or  {general  committ(!(;.  which  held  its 
meetin<rs  (;verv  two  weeks  in  the  libriii'V  room  in  the  roar  of 
Schwab's  ollice  at  tin;  Arinjiter  Zeitun;^  l)uil(lin;.^  Scliwabsays 
that  lu;  started  frrim  his  lioiise,  Xo.  ol  Kloriinotid  street,  to  his 
olllce  on  Tu(.'S(lay  ni;^ht  at  twenty  miruit(;s  before;  8.  At  that 
tmio  Linjr;^  and  Seli;,f(;r  w(!ro  preparin,i(  to  leiivf-  412  Sedgwick 
stre(;t  to  take  the  bombs  to  Xelf's  Hall. 

The  remark,  "  jVoio,  we  will  ^nvc;  it  to  them,"'  would  imply 
that,  if  S])ies  and  Schwab  f,'av(;  Schnaul)elt  a  b(jmb,  they  ob- 
tained it  from  somcon«;  amDn;,^  the  twenty-live  mcsn  into  whose 
midst  they  went  at  the  corner  of  llalstoad  and  Randolph 
streets.  The  most  direct  route  to  the  Ilay-market  from  No. 
58  Clybourno  avenue  is  soutii  on  ]-arnil)ee  street  to  C'liic;i;,^o 
avenue,  west  on  Chicaf,^o  avenue  to  Ilalstcad  street,  south  on 
JIalstead  to  Itandoli)h  street.  It  is  proven  in  this  record  that 
on  Tuesday  ni'^ht  a  patrol-wagon  went  from  the  corner  of 
North  avenue  and  Larraboe  street,  a  point  considerably  north 
of  No.  58  Clybourne  avenue,  to  the  Ilay-inarket  in  eight  min- 
utes by  the  route  here  indicati'd.  From  the  precautions  which 
the  record  shows  to  have  been  necessary  in  the  handling  of 
these  bombs,  they  could  not  have  been  handled  safely  and  com- 
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fortably  on  a  street  car  without  attracting  attention.  If  they 
had  been  brought  in  a  wagon  of  any  kind  or  by  a  person  on 
foot  from  Neff's  Hull  to  the  Hay-market  along  the  route  trav- 
eled by  the  patrol-wagon,  one  of  the  corners  of  Ilalstead  and 
Kandolph  streets  would  have  been  a  very  natural  place  to  look 
for  them.  There  is  evidence  in  the  record  tending  to  show 
that  several  of  Lingg's  assistants  in  the  matter  of  making 
bombs  were  at  the  Hay -market  meeting. 

Second.    As  to  the  proof  tending  to  contradict  Thompson. 

Spies  and  Schwab  both  swear  that  they  not  only  (id  not 
talk  together  or  walk  togetiier  at  the  Hay-market  meeting, 
but  tliat  they  did  not  see  each  other  on  that  evening. 

Henry  W.  Spies  also  contradicts  Thompson,  but  we  regard 
his  evidence  as  seriously  weakened  by  his  cross-examination. 

He  testifies  upon  his  direct  exiimination  as  follows: 

"While  the  speaking  was  going  on  1  was  standing  alongside 
of  the  wagon;  .  .  .  stood  there  during  the  entire  meeting; 
.  .  .  saw  FieUlen  getting  off  at  the  back  of  the  wagon.  [ 
told  my  brother  (August  Spies  the  defendant)  to  get  olf,  and 
reached  my  hand  over  to  him  to  help  him  junip.  He  took  my 
hand.  .  .  .  ,hist  at  that  time  the  explosion  took  place. 
.  .  .  Ashe  jumi)ed,  somebody  jumped  behind  him  with  a 
weapon  right  by  his  back,  and  I  grabbed  it,  and,  in  warding' 
off  the  pistol  from  my  brother,  1  was  shot."  On  his  cross- 
examination  he  says:  "On  the  10th  of  May  I  was  arrested  at 
my  house  by  Ollicers  Whalen  and  Lowenstein.  I  told  tlioiu 
that,  when  the  bomb  exploded,  I  was  at  Zepf's  Hall,  wallvX'd 
out  and  was  shot  in  the  door,  1  told  them  that  I  was  not  at 
the  Hay-market  from  beginning  to  end.  That  was  not  true 
when  I  told  it  to  them.  I  lied  to  them.  ...  I  also  said 
that  I  did  not  see  my  brother  that  evening  until  he  called  at 
the  house  and  asked  me  if  I  had  a  good  physician.  I  now 
state  what  I  then  said  about  that  was  not  the  truth." 

Eichter  says  that  he  was  standing  at  about  the  middle  of 
the  mouth  of  the  alley,  and  saw  Spies  on  the  wagon  when  ho 
asked  "  Is  Parsons  liere? "  but  did  not  see  liim  go  into  the  alley 
after  ho  descended  from  the  wagon,  lie  says,  however,  that 
he  did  not  notice  on  which  side  of  the  wagon  Spies  alighted, 
nor  in  what  direction  he  went  after  leaving  the  wagon. 

Lindinger  says  that  he  did  not  see  Spies  or  Schwab  enter  the 
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alloy,  but  ho  also  says  that  after  Spio?  called  for  Parsons  ho 
descended  from  the  waj^on  on  the  north  siJ'j,  and  "  I  didn't  fol- 
low him  only  until  he  was  down  olf  tlio  wagon." 

So  witli  Liebel.  lie  says  that  he  did  not  see  Spies  enter  tho 
alley;  but  ho  also  says  that  he  did  not  see  in  what  direction  or 
wliere  Spies  went  after  lie  left  the  wagon. 

Sahl's  testimony  tends  more  strongly  to  contradict  Thomp- 
son than  that  of  the  other  witnesses.  He  says  that  he  knew 
Spies  and  Soliwab  and  Jiad  hoard  them  speak  at  Greil's  Ilall 
and  Zepfs  Hall;  that  he  saw  Spies  mount  the  wagon  and  heard 
him  ask  for  I'arsons;  that  Spies,  after  he  came  down  from  the 
wagon,  passed  witness  in  company  with  two  or  three  other 
])ers()ns,  and  that  Schwab  was  not  one  of  them.  Said  was  at 
that  time  in  the  middle  of  the  street,  in  a  soulhwestcrly  direc- 
tion from  the  wagon,  in  the  crowd  of  persons  standing  there. 

Thompson's  testimony  is  positive  in  its  character  and  ho  is 
uninipeacheil  as  a  witness,  while  that  of  the  defense  upon  this 
subject  is  for  the  most  part  negative  in  character. 

The  jury  had  a  right  to  consider  the  evidence  of  Spies  and 
Schwab  in  the  light  of  the  facts  that  they  were  both  on  trial 
for  murder,  and  that  their  statements  on  tho  stand  were  incon- 
sistent with  and  contradictory  of  previous  declarations  made 
by  them.     Greeul.  on  Ev.,  vol.  1,  sec. ,  note. 

The  prosecution  introiluced  a  witness  by  tho  name  of  Harry 
L.  Gilmer.  U  the  testimony  of  this  witness  is  true,  there  is 
no  doubt  but  that  tho  defendant  Spies  is  guilty  of  the  murder  of 
Degan.  lie  swears  that  Spies  struck  a  match  and  lighted  tho 
fuse  of  a  bomb  in  the  hand  of  Rudolph  Schnaubelt,  and  that 
Schnaubelt  at  once,  as  soon  as  Spies  had  applied  the  match, 
threw  tho  bomb  into  the  midst  of  the  police.  Gilmer  says 
that  ho  came  to  the  Hay-market  meeting  at  about  a  quarter  be- 
fore 10  o'clock;  that  he  had  been  on  the  South  side,  and  was 
going  to  his  home  on  the  AVest  side  and  stopped  at  the  meeting 
on  his  way;  that  he  went  up  from  Kan(lol[)h  sti-ecton  the  East 
side  of  Desplaines  while  Fielden  was  speaking,  and  stood  be- 
tween the  lamp-post  on  the  southeast  corner  of  the  alley  and 
Desplaines  street  and  the  wagon,  near  the  cast  end  of  the 
wagon;  that  he  stepped  back  into  the  alley  on  the  north  side 
thereof  and  noticed  some  parties  opposite  him  on  the  south 
side  of  the  alley,  who  were  talking  in  German,  and  whose  con- 
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vcrsation  ho  did  not  understand;  that  hohoardsomoonooii  llio 
edgo  of  the  sidewalk  say,  "  Here  come  the  polic(»,"  and  then 
there  was  a  rush  as  if  to  see  the  polieo  as  they  were  coinin;; 
up;  that  a  man  came  from  the  wai»'<)n  to  the  parties  on  fli(> 
south  side  of  the  alU\v,  and  *'  lit  a  matcli  and  touched  it  oil", 
something  or  otiier;  the  fuse  commenced  to  (iz/lo  and  Ik;  (^iive 
a  couple  of  steps  forwaird,  and  tossed  it  over  into  the  str(!t't; 
.  .  .  tlio  man  that  lit  the  match  came  on  this  side  of  him 
and  the  two  or  three  stood  together,  and  ho  turned  aroiiml 
with  it  in  his  liand."  etc.  Tlie  witness  stated  that  ho  did  not 
know  the  name  of  the  man  who  threw  the  bomb,  l)ut  knew 
him  by  sight,  as  he  had  seen  him  several  timijs  at  meetings  ,it 
different  places  in  the  city.  When  shown  a  i)liotogra|)li  of 
Schnaubolt,  ho  said:  "1  say  that  is  the  man  that  threw  the 
bomb  out  of  the  alley."  When  asked  who  the  man  was  tii;it 
came  from  the  wagon  towards  the  group  referred  to  and  lightcil 
the  match,  he  pointed  to  the  defendant  Spies  and  siiid:  '•tlint 
is  the  man  right  there."  The  defense  have  proven  that  a  iiiiitdi 
was  lighted  in  the  alley  at  this  time,  but  claim  that  it  wns 
struck  by  a  laborer  in  order  to  light  his  pipe. 

The  defense  introduced  nine  witnesses  living  in  riiieago  lor 
the  purpose  of  impeaching  (irilmer.  The  prosecution  intro 
duced  eight  witnesses  from  Iowa,  where  (iiliner  lived  from 
1870  to  1S70,  and  ten  witnesses  from  Chicago,  wliei-e  he  lived 
from  1870  to  1880,  to  sustain  his  reputation  for  truth  and  vc- 
racitv. 

Before  a  witness  can  say  that  he  will  not  b(diove  a  man  un- 
der oath  he  must  first  swear  that  ho  knows  that  man's  repu- 
tation for  truth  and  veracity  among  his  neiglibors,  and  that 
such  reputation  is  bad.  The  unwillingness  to  iieliove  uiider 
oath  must  follow  from  and  be  based  upon  two  facts:  first,  llio 
fact  that  the  witness  knows  the  reputation  for  trutli  and 
veracity  among  the  man's  neighbors;  second,  the  fact  that 
such  reputation  is  bad.  As  the  leputation  must  bo  bad  before 
it  can  bo  known  to  be  bad,  the  most  material  fact  to  bo  proved 
is  that  such  reputation  is  bad. 

What  a  man's  reputation  is,  is  a  fact  to  bo  proved  just  a.; 
any  other  fact.  Where,  as  h'Mo,  eighteen  witnesses  of  stand- 
ing and  credibility  swea''  that  a  man's  reputation  is  good, 
while  nine  of  equal  sla idling  and  credibility  swear  that  it  is 
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bad,  the  jury  must  dotcrmino  for  tlicnisolvcs  whether  tlioy  will 
holiovo  tho  oi<j;hlo(!U  incu  or  tiiu  niiio  niou. 

Other  testimony  introduced  to  disc-redit  Gilmer  was  in- 
tended to  establish,  first,  that  tho  bomb  was  not  thrown  from 
tho  point  from  which  (Jilmer  said  it  was  thrown;  second,  that 
Spies  was  just  ^^ettiui^- oir  tiie  way;on  when  tho  explosion  oc- 
(lurred,  and,  therefore,  could  not  have  l)een  in  the  alley  li<dit- 
in<5  a  match. 

A  witness  by  tho  naim;  of  15arnett  swore  that  ho  saw  the 
bomb  thrown,  and  that  the  man  who  throw  it  stood  ri^ht  in 
front  of  him,  and  threw  the  bond)  towards  the  northwest.  Dos- 
plaines  street  between  tho  sidewalks  is  forty-eiylit  feet  six 
inches  wide,  Tho  Ixunlt  fell  "on  the  west  side  of  Desplaincs 
street,  sli^-htly  north  from  the  south  line  of  tlio  alley,"  extended. 
Tho  testimony  of  Danuitt  does  not  cast  much  liylit  upon  the 
subject  eitluM-  as  to  tho  person  who  threw  tho  bomb,  or  as  to 
the  point  from  which  it  was  thrown.  When  shown  tho  photo- 
j,M'aph  of  Schnaul)elt  and  asked  if  tliat  was  the  m:in  who  threw 
the  bomb,  he  says:  "I  <>uess  not.  I  never  could  recoj^nize 
anybody."  lie  says  that  the  man  who  threw  the  bomb  had 
his  back  turned  towards  him.  and  that  ho  could  not  describe 
him,  and  would  not  know  him  if  he  saw  him.  As  to  the  place 
whoro  ho  stood  when  the  bomb  was  thrown  he  placed  it  at  one 
time  ten  or  liftoon  feet  south  of  the  alley,  at  another  thirty- 
ei<^ht  feet  south  of  tho  alley,  at  another  forty-five  feet  south  of 
tho  alley. 

Tho  testimony  of  tho  witnesses  differs  very  greatly  as  to  the 
point  with  reference  to  tho  alley  from  which  tho  bomb  ascended 
into  tho  air  before  it  fell.  One  witness  says  it  came  from  a 
point  north  of  the  alley,  another  that  it  came  from  a  point 
Jive  or  six  feet  south  of  tho  corner  of  the  alley;  others  fix  the 
])oint  at  various  distances  south  of  the  alley  varying  from  five 
to  forty-five  feet.  "Witnesses  for  the  defense,  identified  mostly 
with  the  International  organization,  and  from  whose  midst  the 
shots  fired  at  tho  police  must  have  come,  place  tho  point  from 
which  tho  bomb  was  thrown  at  the  greatest  distance  south  of 
the  ])oint  where  Gilmer  fixes  it. 

Ileinenuin,  tho  reporter,  a  witness  whoso  testimony  is  fa- 
vorably quoted  by  both  sides,  says  that  he  was  forty-five  feet 
south  of  the  alley,  on  the  east  sidewalk  of  Desplaines  street, 
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when  the  bomb  exploded,  and  that  lie  saw  the  bomb  or  the 
burning  fuse  rise  out  of  the  crowd  from  "  very  iioaily  the 
southeast  corner  of  the  alley "  and  "  fall  among  the  police." 
This  is  just  about  the  place  from  which  Gilmer  says  that  it 
ascended. 

When  the  ])olicc  halted  and  tlje  captain  gave  the  onlcr  to 
disperse,  tliey  were  very  near  the  south  end  of  the  wagon. 
The  main  body  was  on  a  line  with  the  mouth  of  the  alley, 
which  was  eleven  feet  wide.  Bonlield  says  "  the  front  rank  of 
the  first  division  was  near  up  to  the  north  line  of  tlie  alloy." 
All  the  police  faced  towards  the  north  and  were  standing  in 
regular  fixed  lines.  Several  of  the  ofiicers  describe  the  course 
of  the  bomb  through  the  air,  as  seen  by  them  from  their  posi- 
tion in  the  ranks.  It  could  not  have  been  seen  l)y  them  in  the 
manner  indicated  In  their  testimony  if  it  had  slarted  from  a 
point  as  far  south  as  that  sworn  to  by  ]jarnett  and  some  of  the 
other  witnesses  for  the  defense. 

The  defense  introduced  a  number  of  witnesses,  more  or  less 
identified  with  tiie  defendants  in  their  conspiracy  against  the 
police  and  who  stood  around  t lie  wagon  dui'ing  tiie '.'veiling, 
for  the  puri)ose  of  showing  that  Spies  did  not  go  into  th(^  alley 
just  before  the  explosion.  Tlie  testimony  is  !ie;;ative  in  its 
character.  It  may  have  been  true  that  Sj^ies  did  go  into  the 
mouth  of  the  alley,  as  Gilmer  says,  and  yet  it  may  be  true 
that  most  of  the  witnesses,  whose  attention  was  naturallv  di- 
rected toward  the  approaching  columns  of  the  jiolieo,  may  not 
have  seen  him  enter  the  alley.  The  defendant  Spies  sweais 
that,  when  the  order  to  disperse  was  given,  he  was  still  on  the 
wagon,  and  that,  when  he  dismounted,  the  bomb  exploded  just 
as  he  touched  the  sidewalk.  The  evidence  of  othei"  witnesses 
for  the  defense  tends  to  confirm  this  statement,  lie  says  that, 
after  the  explosion,  he  was  carried  northward  by  tlie  pusliiiig 
crowd  and  went  into  Zepl's  Hall,  and  that  ho  did  not  go  into 
the  alley  nor  in  the  direction  of  the  alley.  lUit  l>on field  swears 
that  after  his  arrest  Spies  claimed  to  have  gone,  after  the  ex- 
plosion, eastwai'd  through  Crane's  alley  and  then  southward 
therefrom  to  Ivandolph  street.  Henry  Spies  in(piired  for  his 
brother  at  Zepfs  Hall  just  after  the  explosion  but  did  not  find 
him  there. 

To  further  contradict  Gilmer,  a  witness  was  examined  fur 


|-fe!i' 


■ '■ ) 

'■'1 

SPIES  V.  THE  PEOPLE. 


667 


exam  I  not 


the  purpose  of  showing  that  Schnaubelt  left  the  Ilay-market 
before  the  bomb  was  exploded.  This  witness  was  August 
Krucger,  tiie  orderly  sergeant  and  corresponding  secretary  of 
the  second  company  of  the  Lehr  und  Wehr  Yerein.  lie  was 
present  Jit  the  Monday  night  meeting  of  the  armed  sections,  at 
which  Schnaubelt  was  also  present. 

Krueger  states  that  he  saw  the  notice  of  the  Ilay-market 
meeting  in  the  Arijciter  Zeitung,  and  went  there  about  9 
o'clock  and  remained  until  10  o'clock;  that  about  10  o'clock 
he  was  standing  on  the  west  side  of  Dcsi)laines  street  about 
thirty  or  forty  feet  north  of  Randolph  sli'eet,  when  Schnau- 
belt came  towards  him  from  the  northeast ;  that  he  had  seen 
Schnaubelt  before,  but  did  not  know  his  name;  that  Schnau- 
belt proposed  to  him  to  go  home;  that  he  walked  south  to 
liandoli)h  street  with  Schnaubelt,  then  eastward  to  Clinton 
street,  when  Schnaubelt  proceeded  on  eastward  on  Randolph 
street,  while  he  went  north  on  Clinton  street,  thence  by  way 
of  JMilwaukee  avenue  to  Engel's  house. 

If  this  were  all  true.  Schnaubelt  nuiy  have  returned  and  en- 
tered Crane's  alley  through  its  opening  into  liandol|)h  street. 
Krueger  stated,  after  h''  vas  arrested  on  May  Gth,  that  he  was 
not  at  the  llay-nuirket  at  all  on  the  evening  of  May  ith,  and 
u\)on  his  cross-examination  in  this  ease  he  admits  that  he  so 
stated. 

There  is  a  nuiss  of  testiniiMiy  in  the  record  in  reference  to 
the  statements  nuule  by  Tliompson  and  (iilmer.  Some  of 
this  testimony  sustains  those  statements  and  some  of  it  dis- 
credits them.  Any  further  review  of  it  than  that  which  has 
already  been  nuule  will  be  impossible  in  this  opinion.  It  is 
suilicient  to  say  that  it  is  very  conllicting.  It  was  tlie  prov- 
ince of  the  jury  to  pass  u\)on  it.  They  had  the  right  to  con- 
sider it  in  connection  with  all  the  other  facts  and  circumstances 
in  the  case.  It  is  not  necessary  for  us  to  pass  any  opinion  upon 
it,  as  we  think  there  is  evidence  enough  in  the  lecord  to  sus- 
tain the  iinding  of  the  jury  independently  of  the  testimony 
given  by  Thompson  and  Gilmer. 

FIKLDEN. 

On  Monday  evening  the  defendant  Ficlden  was  making  a 
speech  to  stMuo  wagon-makers  on  one  of  tiio  upper  lloors  of  the 
building,  No.  54  West  Lake  street,  while  the  armed  sections 
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were  concocting  their  conspiracy  in  the  b.ascment  of  that  build- 
ing. Tlio  |)roof  does  not  show,  however,  that  he  was  prosont 
at  the  meeting  in  the  basement,  or  took  part  in  the  ori<>iniil 
formation  of  the  Monday  night  consj)iracy. 

A  conspiracy  may  be  described  in  general  terms  as  a  combi- 
nation of  two  or  more  persons,  by  some  concerted  action,  to 
accomplisli  some  criminal  or  unlawful  purpose,  or  to  accom- 
plish some  purpose,  not  in  itself  criminal  or  unlawful,  by  crim- 
inal or  unlawful  means.  3  Greenlcaf  on  Ev.,  sec.  81*;  limits 
V.  Dunham,  95  111.,  583.  It  is  not  necessary,  however,  tiiat  tiie 
accused  sliould  have  been  an  original  contriver  of  tlie  mischieC, 
"  for  ho  may  become  a  partaker  in  it  by  joining  the  others  whilo 
it  is  being  executed."     2  liishop's  Criminal  J.aw,  li»0. 

If  he  concur,  no  proof  of  agreement  to  concur  is  necessary. 
.  .  .  As  soon  as  the  union  of  wills  for  the  unlawful  purpose 
is  perfected,  tiic  olfense  of  cons|)iracy  is  complete.  This  joint 
assent  of  minds,  like  all  other  parts  of  a  criminal  case,  may  be 
established  as  an  inference  of  the  jury  from  the  otiier  I'acts 
proved;  in  other  words,  by  circumstantial  evidence,  2  lJislio|> 
on  Criminal  Law,  11)0  and  note  7. 

Are  there  such  facts  and  circumstances  proven  in  this  case 
as  would  warrant  a  jury  in  finding  tliat  the  defeiuhmt  Fichlcii 
became  a  partaker  in  the  conspiracy  j»lanned  on  .Monday  niiilit 
by  joining  tliose  who  were  engaged  in  its  execution  on  Tues- 
day nights 

lie  says  that  he  had  an  engagement  to  make  a  speech  Tues- 
day night  on  West  Twelfth  street,  but  that  he  saw  in  an  Kiig- 
iish  evening  paj)er  a  call  to  the  niembers  of  the  American 
group  to  meet  at  No.  107  Fifth  avenue  on  important  l)iisin('ss: 
thiit,  as  he  was  the  treasurer  of  that  group  and  had  its  funds 
in  his  hands,  he  canceled  his  engagement  and  went  to  llu- 
meeting  so  called,  arriving  at  ten  minutes  before  8.  It  was 
held  in  the  office  of  the  Arbeiter  Zeitung  newspaper  and  liiis 
already  been  referred  to. 

Hetween  8  and  0  o'clock  he  left  the  Arbeiter  Zeitung  build 
ingand  went  over,  in  company  with  Parsons  and  otliei*  iiumii- 
liers  of  the  "International  ililles,"  to  the  Ilay-market.  ,\l't«'r 
tliij  crowd  there  had  been  addressed  by  Spies  and  I'arsons,  the 
<lefendant  Fiehlen  made  a  speech  from  tin;  wagon,  some  ol 
which  was  as  follows: 

"  There  are  premonitions  of  danger.     All  knew.    The  press 
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say  the  anarchists  will  sneak  away;  we  arc  not  going  to.     If 
we  continue  to  be  robbed,  it  will  not  be  long  before  we  will  bj 
murdered.     Tiiero  is  no  security  for  the  worlcing  classes  under 
the  present  social  system.     A  few  individuals  control  the  means 
of  living  and  are  holding  the  workinginen  in  a  vise.    Every- 
body docs  not  know.    Those  who  know  it  are  tired  of  it,  and 
know  the  others  will  get  tired  of  it,  too.    They  are  determined 
to  end  it  and  will  end  it,  too,  and  there  is  no  power  in  the  land 
that   will   prevent  them.     Congressman   Foran  said:     'The 
laborer  can  get  notliing  from  legislation.'     lie  also  said  that 
tlie  laborers  can  get  some  relief  from  tlieir  present  condition 
when  the  rich  man  knew  it  was  unsafe  for  him  to  live  in  a  v.om- 
munily  where  tlieie  were  dissatislied  workinginen,  for  they 
would  solve  the  labor  problem.    '•  I  doiit  I  how  whi'thcr  you  are 
democrats  or  repuhlkaiis;  hut  w/iichevfr  yon  art',  yo>t  worship  at 
the  xhrlne  of  rebels.     John  Brown,  Jeferson,  Wa-shiiiyton,  Pat- 
rick Henry  and  /L>j>klnn  .said  to  the  people:  The  law  in  your 
enemy.'     We  are  rebels  against  it.     Tiie  law  is  only  framed  for 
those  that  are  your  enslavers.    (A  voice:  ' That  is  true.')    Men 
in  their  blind  rage  attacked  McCormiok's  factory  and  were  shot  , 
down  hy  the  law.,  in  cold  blood.,  in,  the  city  of  Chioajo,  in  the  pro- 
tection of  property.     Those  men  were  going  to  do  some  damage 
to  a  certain  person's  interest,  wlio  was  a  large  property-owner, 
therefore  the  law  came  to  his  defense.     And  when  MctJonnick 
undertook  to  do  some  injury  to  the  interest  of  tliose  wlio  had 
no  property,  the  law  also  caine  to  his  defense  and  not  to  the 
workinginan's  defense,  when  he  (Mr.  McCorinick)  attacked  him 
and  hisliving.     (Cries  of  'No.')    Tliere  is  the  ditl'ercnce.    The 
law  makes  no  distinctions.    A  million  men  own  all  the  property 
in  this  country.     Tlie  law  has  no  use  for  the  other  lifty-1'our 
millions.     (A  voice,  '  Right  enough.')      Yon  have  nothing  more 
to  do  with  the  law  exempt  to  lay  hands  on  it  and  throttle  it  until  it 
mal'cs  its  la.st  kick.     It  turns  your  brothers  out  on  the  wayside, 
and  has  degratled  them  until  they  have  lost  the  last  vestige  of 
humanity,  «^*'/  the>/  are  mere  thinys  and  animals.     Keep  your 
cienponit.     Throttle  it.     Kill  it.    Slab  it.     /)o  eeeryf/unfj  yon 
can  to  wound -to  impede  its  progress,     llemeiuher,  before 
trusting  ihcm  to  do  anything, for  yourself ,  prepare  to  do  it  for 
yourself     Dont  turn  over  your  business  to  anybody  else.     No 
man  deserves  anything  unless  he  is  man  enough  to  make  an  ej,vrt 
to  lift  himself  from  oppression. 
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"  Is  it  not  a  fact  that  we  have  no  choice  as  to  our  existence, 
for  we  can't  dictate  what  our  hibor  is  worth?  lie  that  has  to 
obey  the  will  of  any  is  a  slave.  Can  loe  do  anijih'in<j  except  by 
the  strong  arm,  of  resistance  f  Socialists  are  not  (joing  to  declare 
tear,  but  /  tell  you,  tear  has  been  declared  upon  tts,  and  I  axh  you, 
to  get  hold  of  anything  that  will  help  to  resist  the  onslaught  of 
the  enemy  and  the  usurper.  Tlie  sidrniish  lines  have  met.  Peo- 
ple have  hecn  shot.  Men,  women  and  children  have  not  been 
spared  hy  the  capitalists  and  minions  of  private  capital.  It  had 
no  7nercy  o7i  you.  You  are  called  upon  to  defend  yourselves, 
your  lives,  your  future.  AVhat  matters  it  whether  you  kill 
yourselves  with  work  to  f^ct  a  little  relief,  or  die  on  the  battle- 
field resistin;:^  the  enemy?  "What  is  the  dilference?  Any  ani- 
mal, however  loathsome,  will  resist  when  stei)])ed  upon.  Are 
men  loss  than  snails  or  worms?  I  have  some  ivsistancc  in  me. 
I  know  that  you  have  too.  You  have  been  robbed  and  you 
will  be  starved  into  a  worse  condition." 

At  this  point  the  policemen  appeared  and  ordered  the  meet- 
ing to  disijcrso,  as  has  already  been  stated.  Witni>.ss(\s  for  the 
state  swear  that,  when  the  policemen  were  appr()acliini>-  the 
alley,  either  Fielden,  or  some  one  uMth  him  on  or  near  the  wa<^on, 
used  the  following  language:  "  Here  come  the  bloodhounds; 
do  your  duty,  men,  antl  I'll  do  mine."  AV^itnesses  for  the  de- 
fense swear  that  no  such  words  were  spoken.  AVlietlier  one 
set  of  witnesses  or  the  other  told  the  truth  upon  this  subject 
was  a  matter  for  the  jury  to  decide. 

There  is  evidence  of  a  very  distinct  and  positive  character 
that  Fielden  shot  at  the  police. 

Lieutenant  Martin  Quinn  says:  "There  was  a  shot  fired  from 
the  wagon  by  the  man  that  was  s|)eaking  at  that  time.  .  .  . 
It  is  Mr.  Fielden  hiM'e.  .  .  .  lie  made  the  remark  'AVe  are 
peaceable'  just  as  he  w.as  going  down  olf  of  tlie  wagon  onto 
the  sidewalk;  .  .  .  andjmtashevmsgoingdoinnhefred 
right  where  the  tiispcctor  was  and  Captain  Ward  and  Lii  >it(M- 
ant  Steele,''^  etc. 

OIHcer  Kruegersays:  "lie  (Fielden)  stood  at  the  south  end 
of  the  wagon;  ...  he  stepped  down  from  the  wagon  and 
passed  right  to  my  right  behind  the  wagon,  and  in  about  a 
moment  the  bomb  fell  behind  me.  27ien  I  saw  a  pistol  in  his 
hand  and  it  exploded  twice.  I  am  certain  of  the  two  shots  being 
fired  hy  that  gentleman  (Fielden).     I  stood  within  about  six  or 


SPIES  V.  THE  PEOPLE. 


671 


vo  cliar;ictor 


eight  feet  of  the  wagon,  on  the  street  side  of  it.  Tie  (Fielden) 
passed  right  past  nie;  I  could  ahnost  liavo  touched  him  with 
my  hand,  and  lie  went  right  beliind  tlie  wagon  and  stepped  upon 
the  sidewalk  when  the  bomb  exploded.  T/)rii  J  s.'dv  hlia  have 
a  pistol  ill  h  ifi  hand,  and  he  fired  twice  to  inij  recdUirtion ;  .  .  . 
he  took  cover  behind  the  wagon;  iio  covo-lmI  himself  with 
the  wagon  between  the  police  and  liiin;  [  then  returned  his 
fire,  an:l  at  the  same  instant  I  rt'ce/crd  a  tmlht  in  vn/  Iniee- 
caj>;  he  lired  directly  at  the  column  of  tlio  police,  and  he  fired 
two  shots  from  there;  he  stooped  down  behind  the  wagon." 

L.  C,  naumann,a  policeman  of  LieiUesiant  Stcr'le's  company, 
says:  "  1  was  stan;ling  north  of  that  alley  thoi-c.  I  should  judge 
about  tlirje  or  four  feet  from  the  wa'^on.  .  .  .  I  .s'lto  Mr. 
Fielden,  thai  he  was  standing  on  the  hind  whoel.  behind  the 
hind  wh;.'el  of  the  wagon,  and  hal  ii  reiui'rrr  J,i.  his  hand  and 
fired  of  a  .shut.-  he  was  standing  on  the  sid-walk  i-ight  beliind 
the  Itind  wheel:  he  shot  from  cast  to  west;  fhn*  loi/x  after  the 
exploxlo))  of  the  hond>,  I  sJiould  sai/  ahoitt  Inilf  a  ruin  ate. '''' 

Ollicer  llanley  says:  "At  the  time  the  bomi)  exploded  I  was 
about  fo.ir  or  live  feet  from  the  wagon;  I  wns  fncing  north;  I 
noticed  the  man  that  was  the  last  speaker;  ■mm  'diately  after 
the  bomI)  exploded  I  turned  my  face  from  (toi  where  the  ex- 
plosion was  and  I  looked  for  the  wagon  a, rain,  and  I  noticed 
that  man  right  over  there  (referring  to  deFeiidaut  Fielden)  by 
the  wheels  of  the  wa/jon,  with  a  revolver,  right  behind,  firing. 
I  saw  one  shot  go,  then  I  thought  it  was  time  to  draw  my  re- 
volver, -Mid,  just  as  I  got  my  revolver  out,  thn/  rn'<hed  for  the 
alleij  that  was  a  little  south  of  the  wagon,  il  Who  rushed 
into  the  alley?  A.  Well,  him  (Fielden)  and  ahout,  1  really 
should  jndje,  ahout  twenty  move;  they  kept  firiir/  ahout  fifteen 
or  tajenty  shots  after  they  started  to  run  in  the  aHey.'^ 

Officer  Spierling  says:  "I  was  facing  north  when  the  bomb 
exploded;  I  was  about  ten  or  twelve  feet  from  that  wagon  at 
that  time.  /  saw  Mr.  Fielden  (jet  of  of  the  wwjon  and  fire  onx) 
shot;  he  a)iis  stand in<j behind  the  wa'jon  <ni  the  sidew/i'/,:''' 

John  Wessler,  a  policeman  in  Lieut.  LJowler's  company,  testi- 
stood  next  to  the  curb,  lengthwise,  and  at 


'•on,  Mr.  Fielden  stood 


fiod:  "The  wagon 

the  middle  of  the  south  end  of  the  wa; 

there,  and  I  noticed  before  I  got  there  a  man  who  would  not 

stand  up,  and  he  would  shoot  into  the  police  and  get  down  behind 
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Me  wheel,  .  .  .  and  I  wont  and  saw  that  Mr.  Fielden  was 
there,  and  ho  got  up  a  second  time  and  shot  into  the  police.''^ 

Fielden  swears  that  he  not  only  fired  no  shots  on  Tuesday 
evening,  but  that  he  had  no  revolve?^  and  never  carried  one  in. 
his  life.  It  was  for  the  jury  to  determine  whether  he  told  the 
truth  or  not.  They  had  ''.  right  to  consider  that  he  was  on 
trial  for  murder,  and  that  for  more  than  a  year  prior  to  the 
lEay-market  meeting  he  had  not  only  been  urging  others  to 
arm  themselves,  but  himself  belonged  to  the  armed  section  of 
the  American  group,  otherwise  known  as  the  International 
Rifles. 

Besides  Fielden,  six  witnesses  were  ])roduced  by  the  defense 
who  swore  tliat  tlicy  did  not  see  any  shots  tired  by  Fielden. 

If  there  was  a  bias  against  the  defendant  Fielden  on  the  part 
of  the  p()liC(Mii'jn  testifying  for  the  state,  tiion-e  was  just  as 
much  of  a  bias  in  his  favor  on  the  part  of  those  testifying  for 
the  defense.  Here  is  a  conflict  of  testimony.  Six  men  swear 
that  they  haw  pistol  shots  lired  by  tlie  defendant  Fieldea; 
six  other  uilmi  swear  tliat  tliey  diel  not  see  such  sliots  lired.  The 
jury  saw  tiie  witnesses  and  heard  tlje;n  testify  and  mai-ked 
their  manner  and  buaring  on  the  stand.  It  was  tiieir  special 
province  to  determine  whether  the  witnesses  for  the  accused  or 
for  tlie  p;;ople  told  tlie  truth. 

It  is  true  that  Dogan  was  killed  by  the  bomb  that  was 
thrown  anil  not  by  the  shots  that  were  lired.  IJut  the  attack 
at  the  Ilay-market  was  a  joint  attack  niade  by  a  numljer  of 
persons  with  two  dilFeront  kinds  of  weapons  in  pursuance  of  a 
previously  arranged  conspiracy.  AVhea  Fielden  lent  himself 
to  the  execution  of  that  cons])iracy  by  participating  in  tlie  joint 
attack,  ho  was  just  as  guilty  of  the  murder  of  Dogau  by  reason 
of  firing  his  pistol  as  though  ho  had  thrown  the  bomb. 

If  tiio  man  who  threw  the  bomb,  and  the  twenty  men  wlioin 
Otticor  Ilanley  saw  running  into  the  alley,  had  stood  up 
to'^ether  and  one  had  thrown  his  bomb  and  the  others  had 
fired  their  shots  all  at  the  same  time  into  the  ranks  of  tlie  police, 
and  one  of  the  policemen  had  at  once  fallen  dead,  would  not 
each  of  the  twenty  have  been  as  responsible  as  the  bomb- 
thrower  for  the  death  of  the  man  killed,  whether  such  death 
was  caused  by  the  bomb  or  by  the  shots? 

All  had  the  murderous  intent.  All  were  using  deadly 
weapons  in  pursuance  of  a  common  design  to  destroy  life. 
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The  conduct  of  Fieklon  at  the  TIay-market,  considered  in 
connection  with  liis  acts  pi'ior  thereto,  and  with  all  the  other 
facts  as  herein  set  forth,  certainly  warranted  the  jury  in  lind- 
ing  that  he  was  one  of  the  conspirators. 

l-ARSONS. 

"What  are  the  facts  in  regard  to  the  connection  of  the  de- 
fondant  Parsons  with  tlie  lluv-niarket  meotinf? 

The  call  to  tlie  Aiaorican  group  to  muet  at  half  past  7 
o'clock  at  the  Ai'beiter  Zoitung  olHco  on  Tuesday  evening  was 
published  by  the  defendant  Parsons.  The  notice  which  has 
already  been  referred  to  was  insiM-tcd  bv  him  in  the  Eveninjr 
News,  and  the  original  manusci-ipt  from  which  it  was  printed 
was  in  his  handwriting,  lie  was  seen  by  several  witnesses  at 
the  llay-inarkot,  on  the  corner  of  Randolph  and  Ilalstead  streets, 
before  S  o'clock,  and  before  he  appeared  at  the  gathering  of  the 
group  he  had  called  together  at  107  Fifth  avenue.  From  the 
latter  |)lace  he  went  in  company  with  Fielden,  Snyder  and 
others  to  the  s])eakers''  wagon  on  I)es|)laines  street  and  made  a 
speech  to  the  crowd  there  gatiiei'cd.  The  witness  Allen,  who 
heard  his  speech, cays: 

"  Al)out  the  only  thing  that  I  could  (pioto  exact  was  that  at 
one  time  he  said.  "What  good  are  these  strikes  going  to  do? 
Do  you  think  that  anything  will  be  accomplished  by  them? 
Do  you  think  the  woi'kingmen  are  going  to  gain  their  point? 
No,  No,  they  will  not.  The  result  of  them  will  bo  that  you 
will  have  to  go  back  to  work  for  less  money  than  you  are  get- 
ting.' That  is  his  language,  in  elfect.  ...  At  one  time 
he  mentioned  the  name  of  Jay  Gould;  there  were  cries  from 
the  crowd:  'Hang  Jay  Gould;  throw  him  into  the  lake,'  and 
so  on.  He  said:  'No,  No,  that  would  not  do  any  good.  If 
you  would  hang  Jay  Gould  now,  there  would  be  another,  and 
perhaps  a  hundred,  up  to-morrow.  It  don't  do  any  good  to 
hang  one  man.  You  have  to  kill  them  all,  or  get  rid  of  them 
all.'  Then  ho  went  on  to  say  that  it  was  not  the  individual 
always,  but  the  system;  that  the  government  should  be  de- 
stroyed. It  was  the  wrong  government,  and  these  peoi)le  who 
supported  it  had  to  be  destroyed  en  masse. 

"  The  temper  of  the  cro  .vd  was  extremely  turbulent,  especially 
after  that  speech  lie  made  about  the  workingmen  not  gaining 
Vol.  VI— 43 
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anything  by  tho  strike.  .  .  Tlie  crowd  seemed  to  me  to  bo 
thoroughly  in  sympathy  with  the  speaker,  and  ai)pkiuded  al- 
most every  utterance." 

Tuttlesays:  "Tho  crowd  that  was  enthusiastic  was  near 
tho  wagon  or  around  it,  and  some  were  on  tho  north  side  of  the 
wagon.  The  same  |)arties  who  had  spoken  when  ho  referred  to 
Gould,  I  think  the  same,  one  of  them  anyway,  because  I  had 
my  eye  on  him  for  two  or  thi'oe  minutes,  two  minutes,  1  should 
say  —  I  think  I  could  describe  tho  man,  and  would  know  if  I 
saw  him  —  he  stuck  up  his  hand  like  that  (illustrating),  with  a 
revolver  in  it,  and  said:  '"We  will  shoot  the  devils,' or  some 
such  expression.  And  I  saw  two  others  sticking  up  their 
hands  near  to  him,  who  made  similar  expressions,  and  had 
what  I  took  to  be  at  that  time  revolvers;  but  this  one  man  1 
speak  of,  I  took  particular  notice  of  him,  and  remember  his  ap- 
pearance, and  saw  his  revolver  very  plainly  in  his  right  hand; 
and  he  grasped  it  about  the  center  of  the  weapon  and  stuck  it 
up  in  front  of  the  speaker." 

Cosgrove  says:  '^That  Parsons  talked  of  the  police  and  cap- 
italists and  militia  and  Pinkertons.  He  says  he  was  down  in 
tho  Hocking  Yalley  region,  and  said  they  were  only  getting 
twenty-four  cents  a  <lay,  and  that  was  less  than  Chinamen; 
and  he  said:  "^[y  friends,  you  will  be  worse  than  Chinamen 
if 'you  don't  aj-m  yourselves.'"  And  he  said  they  would  bo 
held  responsible  for  tho  blood  that  would  flow  in  tho  near 
future." 

McKeough  testifies:  "Parsons,  among  other  things, said,  '  I 
am  a  tenant  and  I  ])ay  rent  to  a  landlord.  .  .  .  The  land- 
lord pays  taxes,  the  taxes  pay  the  sheriff,  the  police,  the  Pink- 
erton  knights,  and  the  militia  that  are  on  duty  out  at  the 
barracks,  who  are  ready  to  shoot  you  down  when  you  are  look- 
ing for  your  rights.  I  am  a  socialist  from  the  top  of  my  head 
to  the  soles  of  my  feet,  and  I  will  express  my  sentiments  if  I 
die  before  morning.'  He  said  that  very  strongly  and  mailo  a 
great  commotion.  That  seemed  to  kind  of  catch  the  crowd  in 
the  neighborhood  of  tho  wagon  and  they  let  out  a  great  cheer. 
.  .  .  I  went  to  the  outer  edge  of  the  crowd.  .  .  .  The 
next  remark  I  heard  Mr.  Parsons  say,  taking  off  his  hat  in  one 
hand,  he  said,  '  To  arms,  to  arms,  to  arms,'  three  times  dis- 
tinctly." 
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English  says:  "Spies,  I  think,  spoke  fifteen  or  twenty 
minutes.     .     .    .    ■ 

"  Well,  now  hero  is  an  abstract  of  Parsons,  and  I  can't  give 
the  exact  language  when  lie  lirst  started  oil'.  It  was  about  the 
woi'kingnien,  that  the  remedy  for  their  wrongs  was  in  social- 
ism. 

"lie  said,  without  them  they  Avould  soon  become  Chinamen. 
lie  said, '  It  is  time  to  raise  a  note  of  warning.  Tliere  is  noth- 
ing in  the  eight-hour  movement  to  excite  the  capitalist. 

"  '  Don't  you  know  that  the  military  are  under  arms,  and  a 
gatling  gun  is  ready  to  mow  you  down?  Was  this  Germany, 
or  Itussia,  or  Spain?  (A  voice,  'It  looks  like  it.')  Whenever 
you  make  a  demand  for  eight  hours'  pay,  an  increase  of  pay, 
the  militia  and  the  dei)uty-shorill"s  and  tlie  Pinkerton  men  are 
called  uut  and  you  are  shot  and  clubbed  and  murdered  in  the 
streets.  1  am  not  here  for  the  purpose  of  inciting  anybody, 
but  to  speak  out,  to  tell  the  facts  as  they  exist,  even  though  it 
shall  cost  me  my  life  before  morning.'  Tlien  he  went  on  to 
tell  about  the  Cincinnati  demonstration  and  about  the  rille- 
guard  being  needed. 

"  There  is  anotlier  [)art  of  it  here.  'It  behooves  you,  as'you 
love  your  wife  and  cliildren,  if  you  don't  want  to  see  tliera 
perish  with  hunger,  killed  or  cut  down  like  dogs  on  the  street, 
Americans,  in  the  interest  of  your  liberty  and  your  independ- 
ence, to  arms,  arm  yourselves.' " 

Simonson,a  witness  for  tlie  defense,  says  of  the  speech  made 
by  Parsons:  ''I  rememlwr  in  lus  speech  lie  said:  '  To  arms, 
to  arinn,  to  ar/n.s,''  but  in  what  connection  I  cannot  remember." 

There  is  no  dispute  about  the  fact  that  Spies  spoke  first, 
Parsons  next  and  Fielden  last.  It  is  claimed  by  the  defense 
that,  just  before  Fielden  closed  his  speech,  Parsons  left  the 
speakers'  w^agon,  or  a  wagon  standing  just  north  of  it,  on  ac- 
count of  an  ap[)earance  of  rain,  and  went  to  Zepf's  Hall,  and 
that  he  was  in  the  saloon  at  Zepfs  Hall  when  the  bomb  ex- 
plodetl.  Allen,  one  of  the  newspaper  reporters,  says:  "When 
the  bomb  was  thrown  I  was  in  the  saloon  of  Zepf's  Ilall,  stand- 
inir  about  the  middle  of  the  room  at  the  time,  I  did  not  see 
any  of  the  defendants  there.  ...  I  am  almost  certain 
Parsons  was  not  at  Zepf's  Hall.  .  .  .  There  was  a  constant 
passing  to  and  fro  f i-om  the  furniture- workers'  meeting  upstairs 
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to  the  meeting  over  at  the  Ilay-niarket.  I  was  with  j\[r.  ^ralkcfT 
at  Ze|)f's  Hall."  Parsons  says  that,  "in  a  moment  or  two" 
after  the  explosion,  two  or  three  men  ruslied  breathlessly  in  at 
the  door  of  the  saloon,  and  that  lie  "remained  there  possihly 
twenty  minutes  or  so."  Knox,  another  news|)a|)er  reporter, 
swears  that  he  had  a  conversation  with  Spies  on  the  niyht  of 
May  5th,  and  Spies  then  said  that  when  the  bomb  exploile.l  lie 
ran  to  Zepf  s  Hall  and  there  found  a  certain  party  waiting  for 
Parsons. 

The  statement  of  Parsons,  that  ho  was  in  tlie  saloon  at 
Zepfs  Ilall  when  the  bomb  exploded,  is  sustained  by  the  le.li- 
many  of  In;^ram,  of  MiIkolF,  a  Rnsian,  who,  on  May  l.'J,  Issii, 
was  a  reporter  for  tlie  Arbeiter  Zeitun;^  and  a  correspondent  of 
apapor  in  ^[oscow,Il'issia,  and  had  rojnnd  with  Iliuand  lived 
with  Scliwab;  of  Brown,  a  uuMnber  of  the  American  group, 
who  had  attcndetl  the  meetin;.^  at  loT  Filth  avenue  on  Tues- 
day ni^^ht  and  had  boen  arrested  l>y  reason  of  his  connection 
with  the  llay-m.u'kot  mo'etin^-;  aiid  of  Wan  1  ray,  who  had  I;j- 
longed  to  the  Northwest  side  group  for  three  years  before 
December,  ISS5. 

Two  circumstances  are  to  bo  noted:  F!r.4,  it  can  hardly  bo 
said  that  Parsons  was  absent  from  the  Ilay-m  irket  mii.'tin;,^ 
when  he  went  into  Zepfs  Hall.  It  has  already  been  stated 
that  the  latter  place  was  only  a  few  steps  north  of  the  spivik- 
ers' wagon  and  in  sight  from  it.  Pars  )ns  hiui-ielf  says  lliat, 
before  he  left  the  wagon,  ho  "saw  the  lights  through  tlio  win- 
dows of  the  hall."  From  the  window  of  the  saloon  he  was 
watching  the  proceedings  around  the  wagon  when  the  explo- 
sion occurred.  He  says:  "  All  at  once,  looking  directly  at  the 
meeting,  I  saw  an  illumination."  Sjconil,he  did  not  start  to 
Zepfs  Hall  until  live  or  len  miimtes  before  the  police  caineui) 
to  the  wagon.  When  he  left  the  wagon  for  the  saloon,  FieMon 
had  just  uttered  the  words  about  stabbing  and  throttling  the 
law,  which  had  so  excited  the  crowd  as  to  induce  McKeough 
to  go  to  the  Desplaincs  street  station  and  report  to  the  police 
inspector  what  had  been  said. 

Wo  do  not  think  that  the  defendant  Parsons  can  escape  his 
share  of  the  responsibility  for  the  explosion  at  the  llay-inaiket 
because  he  stepped  into  a  neighboring  saloou  and  looked  at  the 
explosion  through  the  window.    While  he  was  speaking  men 
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stood  around  him  with  arms  in  their  hands.  Many  of  these 
men  were  members  of  tlio  armed  sections  of  the  International 
groups.  Among  them  were  men  who  belonged  to  the  "  Inter- 
national Rifles,"  an  armed  organization  in  which  he  himself 
was  an  oflicer,  and  with  which  lie  had  been  drilling  in  prep- 
aration for  the  events  then  transpiring.  To  the  men  then  list- 
ening to  him  he  had  aildressod  the  incendiary  appeals  that 
had  been  appearing  in  tlio  Alarm  for  two  years,  lie  iiad  said 
to  them:  "  One  dynamite  bomb  properly  placed  will  destroy  a 
regiment  of  soldiers;  a  weajmn  easily  made,  and  carried  with 
perfect  safety  in  the  pockets  of  one's  clothing."  He  had  said 
to  them  on  Saturday,  April  24r,  1880,  just  ten  days  before  May 
•i,  ISSCi,  in  the  last  issue  of  the  Alarm  that  had  appeared  be- 
fore May  4:  "  Workingmon,  to  arms!  War  to  the  palace, 
peace  to  the  cottage,  and  death  to  luxurious  idleness.  The 
wage  system  is  the  only  cause  of  the  worhl's  misery.  One 
pounil  of  dynamite  is  better  than  a  bushel  of  bullets.  Make 
your  demand  for  eight  hours  with  weapons  in  your  hands  to 
meet  the  capitalistic  bloodhounds,  police  and  militia,  in  proper 
manner;"  and  at  the  close  of  anotiier  article  in  the  same  issue 
he  had  also  said:  "  The  social  loar  has  come,  and  lohoeoer  is  not 
loith  us  is  ay  a  i  list  us.'^ 

To  many  of  these  same  men,  then  gathered  around  the 
wagon  from  which  he  was  speaking,  aftei*  denouncing  the 
police  and  militia  as  ready  to  shoot  them  down,  he  took  off  his 
hat  and  cried  out:  "To  arms!  To  arms!  To  arms!"  Within 
less  than  an  hour  after  the  delivery  of  this  appeal,  and  on  the 
sjiot  where  it  was  made,  persons  in  the  crowd,  to  which  it  was 
addressed,  attacked  the  police  with  bomb  and  revolver,  and 
Degan  was  killed.  What  is  the  law  applicable  to  the  state  of 
facis  here  recited? 

"  If  one  purposely  excites  another  to  commit  an  offense,  as, 
if  he  harangues  people,  inllaming  them  to  a  riot,  and  the  of- 
fense is  accordingly  committed,  he  is  guilty,  though  he  per- 
sonally takes  no  part  in  it."     1  Bishop  on  Crimmal  Law,  640. 

In  lierj.  V.  S/uirpe,  3  Cox,  C.  C,  288,  Chief  Justice  Wilde,  in 
charging  the  jury,  said: 

•'  If  persons  are  assembled  together  to  the  number  of  three 
or  more,  and  speeches  are  made  to  those  persons  to  excite  and 
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inflamo  thoin  with  a  view  to  incito  thorn  to  acts  of  violence, 
and  if  that  same  mooting  is  so  connocted  in  point  of  circiim- 
stancos  with  a  subsequent  riot  that  you  cannot  reusonuhly 
sever  the  latter  from  the  incitement  that  was  used,  it  appears  to 
me  that  those  who  incited  are  guilty  of  the  riot,  although  tlioy 
are  not  actually  present  when  it  occurs.  I  think  it  is  not  tlio 
hand  that  strikes  the  blow  or  that  throws  the  stone  (bomb) 
that  is  alone  guilty  under  such  circumstances;  but  that  he  who 
inflames  ))eoi)les'  minds  and  induces  them  by  violent  means  to 
accomplish  an  illegal  object  is  himself  a  rioter,  though  he  take 
no  part  in  the  riot.  It  will  bo  a  question  for  the  jury  whetlier 
the  riot  that  took  ])lace  was  so  connected  with  the  inflainmatory 
language  used  by  the  defendant  that  they  cannot  reasonably  be 
separated  by  time  or  other  circumstances." 

The  jury  were  warranted  in  believing  from  the  evidence 
that  the  defendant  Parsons  was  associated  with  the  man  who 
throw  the  bomb,  and  the  men  who  fired  the  shots  at  the  Hay- 
market,  in  a  conspiracy  to  bring  about  a  social  revolution  in 
Chicago  by  force  on  or  about  May  1,  1SS<>,  or,  in  other  words, 
to  destroy  the  police  and  militia  on  or  about  that  datiMvith 
bombs  and  revolvers  or  rifles.  It  is  well  settled  that,  uiien 
the  fact  of  a  conspiracy  is  onee  established,  any  act  of  one  of 
the  conspirators  in  the  prosecution  of  the  enterprise  is  consid- 
ered the  act  of  all.  .Yiof^I  v.  Diirron}.^,  01  U.  8.,  42(5;  I  AViiur- 
ton's  Am.  Crim.  Law,  0th  cd.,  sec.  702;  3  (Ireenl.  on  Kv., 
sec.  94-. 

It  makes  no  difTerence  that  Parsons  may  not  have  been  pres- 
ent in  the  basement  of  Greif's  Hall  when  the  Monday  niiilit 
cons|)irac\^  was  planned.  He  belonged  to  the  armed  sections, 
whoso  representatives  entered  into  that  conspiracy,  and  was 
one  of  tho  absent  members  who  were  to  be  informed  of  its  pro- 
visions. One  of  those  j)rovisions  was  the  holtlingof  a  meeting 
at  the  Ilav-market.  Wiien  he  went  to  that  meeting  in  ol)('(li- 
enco  to  a  summoijs  from  IJau  and  there  made  an  incendiary 
speech,  he  joined  the  others  in  their  execution  of  the  consjiir- 
acy  and  thereby  l)ecame  a.  party  to  it.  "  Individuals  who, 
though  not  spocifically  parties  to  the  killing,  are  present  iuid 
consenting  to  the  assemblage  by  whom  it  is  perpetrated,  are 
principals  when  the  killing  is  in  pursuance  of  tho  common  de- 


yPIKH  V.  THE  PEOPLE. 


m 


of  vi<jlenco, 


siffn."  Wliiirton  on  TToinicide  (2(1  ed.)  sec.  201;  Wharton's 
Am.  Law  of  Homicide,  p.  .'34.'),  340,  etc. ;  AV/.  v.  Jud-mn,  7  Cox, 
C.  C,  357;  Commonwealth  i:  Dohy,  4  Penn.  L  J.,  150. 

The  plan  adopted  on  >ronday  night  was  merely  a  specific 
mode  of  carryinir  out  the  more  general  conspiracy,  to  which 
Parsons  and  those  present  on  Monday  night  were  all  parties. 
The  ndoption  of  the  Monday  night  plot  was  the  act  of  those 
who  were  co-conspirators  with  Parsons.  It  was  therefore  his 
act.  He  had  advised  the  use  of  bombs  and  arms  against  tho 
police,  on  or  about  May  1st.  The  men  who  met  IVIonday  night 
merely  indicated  more  specifically  the  time  when,  and  places 
where,  and  mode  in  wliich,  such  bombs  and  arms  should  be 
used  so  as  to  be  most  efi'ective. 

"  A  man  may  be  guilty  of  a  wrong  which  ho  did  not  specif- 
ically intend,  if  it  came  naturally  or  even  accidentally  through 
some  other  specific  or  a  general  evil  purpose.  ir/«e«,  therefore^ 
persons  combine  to  do  an  nuluwfid  thhuj,  if  the  act  of  one  pro- 
ceeding according  to  tlie  common  plan  term/inatcs  in  a  crim,- 
inol  ri'S'i/t,  t/iouijh  not  the  juirthndur  result  meant,  all  are 
liable."     1  Pish.  C.  L.,  0;]n,  and  cases  cited. 

"There  might  be  no  special  malice  against  the  party  slain, 
nor  deliberate  intention  to  hurt  him;  l)ut  if  tho  fact  was  com- 
mitted in  the  prosecution  of  the  original  punjose,  which  was 
unlawful,  the  whole  party  will  be  involved  in  tho  guilt  of  him 
who  gave  the  blow."  Foster,  '.)'>\,  sec.  C.  "  Where  there  is  a 
conspiracy  to  accomplish  an  unlawful  purpose,  and  the  means 
are  not  specljicrdhj  agreed  njyon  or  vnderstood,  each  consjnrutor 
becomes  rcfiponsib/e  for  the  means  used  by  any  co-cons_pirator  in 
the  accomplishment  of  the  purpose  in  which  they  are  all  at 
tho  time  engaged."     State  v.  McCahUl,  30  N.  W.  R,  553. 

lie  who  enters  into  a  combination  or  conspiracy  to  do  such 
an  unlawful  act  as  will  probably  result  in  the  unlawful  taking 
of  human  life  must  ^  e  presumed  to  have  understood  the  conse- 
quences which  might  reasonably  be  expected  to  flow  from 
carrying  it  into  effect,  and  also  to  have  assented  to  the  doing  of 
whatever  would  reasonably  or  probably  bo  necessary  to  ac- 
complish the  objects  of  the  conspiracy,  even  to  the  taking  of 
life.  1  AVharton's  Crim.  Law,  sec.  225r«  (0th  ed.);  Brennan  et 
al.  V.  People,  15  111.,  511;  Ilanna  v.  People,  86  111.,  243;  lamb 
V.  People,  96  111.,  74. 
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NEEBE. 

The  defendant  Neebe,  as  has  already  been  stated,  was  a 
member  of  the  North  side  ];jroup,  which  had  resolved  "  not  to 
meet  the  enemy  unarmed  on  ^lay  1,  ISSO."  lie  was  one  of 
the  stockliolders  of  the  Arbeiter  Zeitung,  and,  next  to  Spies  and 
Schwab,  the  most  active  man  in  its  management,  lie  was 
looked  for  and  l.ji.'ida.t  the  Arbeiter  Zeitung  oliice  in  consulta- 
tion with  Spies  and  Schwab  during  the  week  prior  to  May 
4th.  The  testimony  of  Gruenhut  shows  that  Neebe  was 
active  in  organizing  and  preparing  for  the  movements  thou 
going  on.  lie  was  found  in  possession  of  tiie  Ai'beiter  Zeitung 
building  after  the  ai'rest  of  Spies  and  Schwab,  and  announced 
himself  as  the  pei-son  who  had  charge  of  the  olHca  lie  staled 
to  the  officers  that  a  package  of  dynamite,  which  they  found  in 
a  closet  on  one  of  the  Moors  of  the  building,  was  something  fur 
"cleaning  t\'pe."  There  were  found  at  his  house,  on  May  7th, 
a  red  flag,  u  sword,  a  breech-loading  gun  and  a  38-caliber  Cult's 
revolver,  five  chambers  of  which  had  been  lired;  one  chamber 
was  loaded  with  a  cartridge  and  one  had  a  shell  in  it.  lie  is 
shown  to  have  presided -tit  meetings  where  the  use  of  arms  and 
dynamite  against  the  police  was  advocated.  On  Monday  nighu 
May  3, 1880,  he  was  seen  distributing  the  "Revenge"  circulars. 
He  took  a  package  of  them  into  a  salotm  at  the  corner  of 
Franklin  and  Division  streets  on  that  night,  between  ".»  and  10 
o'clock,  and  placed  some  on  the  counter  and  some  on  the  taljles, 
while  seven  or  eight  persons  were  present,  lie  stated  there, 
that  the  circulars  had  just  then  been  printed,  lie  exhibited 
anger  towards  the  ])olice,  and  said,  in  reference  to  the  not  of 
that  afternoon :  "  It  is  a  shame  that  the  police  act  that  way, 
but  maybe  the  time  comes  that  It  goes  the  other  way.  that  they 
get  the  chance,  too." 

When  a  man,  as  prominently  connected  as  Neebe  was  with 
the  International  organization  and  its  organ  and  leaders,  was 
proven  to  have  been  engaged  late  on  the  night  before  the  Hay- 
market  murder  in  distributing  an  inflammatory  circular  calling 
upon  ignorant  workingmen  to  arm  themselves  and  avenge  the 
act  of  the  police  in  quelling  a  riotous  disturbance,  we  cannot 
say  that  the  jury  were  not  justified  in  hoUling  him  responsible, 
along  with  his  confederates,  for  the  murder  on  Tuesday  nigiit 
of  one  of  the  very  policemen  whose  death  ho  was  urging  and 
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advocating  on  Monday  night.  We  do  not  think  that  the  trial 
court  erred  in  refusing  the  instructions  asked  on  his  behalf. 

Various  errors  are  assigned  upon  the  record.  These  errors 
relate  to  the  evidence  introduced,  the  instructions  given  and 
the  impaneling  of  the  jury. 

It  is  claimed  that  the  trial  court  admitted  improper  testi- 
mony. The  newspaper  articles  and  the  speeches,  already 
referred  to.  are  complained  of  as  having  been  improperly  re- 
ceived in  evidence. 

We  think  there  was  no  error  in  admitting  them,  for  the  fol- 
lowing reasons: 

1st.  The  International  Association  in  Chicago,  as  above  de- 
scribed, was  an  illegal  organization  engaged  in  making  bombs 
and  drilling  with  arms  for  the  unlawful  purpose  of  attacking 
the  police  if  the  latter  should  assume  to  do  their  duty  in  the 
protection  of  the  public  peace.  Its  members  were  consi)irators, 
and,  by  their  act  of  conspiring  together,  they  "jointly  assumed 
to  themselves,  as  a  body,  the  atti-ibute  of  individuality,  so  far  as 
regards  the  prosecution  of  the  common  design."  3  Greenl. 
on  Ev.,  sec.  03.  The  papers  which  published  the  articles  in 
question  were  the  organs  of  the  conspiracy.  The  men  who 
made  the  speeches  in  question  were  its  spokesmen  and  mouth- 
pieces. Hence  the  utterances  of  these  papers  and  speakers 
were  competent  evidence  as  showing  the  purposes  and  inten- 
tions of  the  conspiracy  which  they  represented. 

2d.  Spies,  Schwab,  Parsons  and  Engel  were  responsible  for 
the  articles  written  and  published  by  them,  as  above  shown. 
Spies,  Schwab,  Fielden,  Parsons  and  Engel  were  responsible  for 
the  speeches  made  by  them  respectively.  As  against  these  de- 
fendants the  articles  and  speeches  in  question  were  properly 
introduced  in  evidence,  not  because  they  gave  general  advice 
to  commit  u.arder,  but  because  they  advised  and  encouraged  a 
particular  class  in  Chicago,  to  wit,  the  members  of  the  Inter- 
national groups,  and  f  uch  other  workingmcn  as  could  be  per- 
suaded to  join  them,  "to  arm  themselves  with  guns,  revolvers 
and  dynamite,"  and  kill  another  particular  class  in  Chicago,  to 
wit,  the  police,  at  a  particular  time,  to  wit,  about  May  1, 1886, 
There  is  evidence  in  the  record  tending  to  show  that  the  death 
of  Degan  occurred  during  the  prosecution  of  a  consi)iracy 
planned  by  members  of  the  International  groups   vho  read 
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these  articles  and  heard  these  speeches.  How  far  the  forma- 
tion and  execution  of  this  conspiracy'  may  have  been  aided 
and  encouraged  by  the  printed  and  spoken  utterances  of  the 
particular  defendants  here  named  was  a  proper  matter  for  the 
jury  to  consider  in  the  light  of  all  the  other  circumstances  de- 
veloped by  the  testimony  in  this  case. 

3d.  The  evidence  objected  to  was  properly  Introduced 
against  all  the  defendants.  When  the  conspiracy  is  once  estab- 
lished, every  act  and  declaration  of  each  member  in  further- 
ance of  the  common  design  is,  in  contemplation  of  law,  the  act 
and  declaration  of  all  the  members,  and  is  therefore  original 
evidence  against  each  of  them.  "It  makes  no  difference  at 
what  time  any  one  entered  into  the  conspiracy."  1  Grcenl.  on 
Ev.,  sec.  111.  All  the  defendants  in  this  case  are  proven  to 
have  belonged  to  the  illegal  organization  above  s|)ecilied. 
Hence  they  were  all  co-cons|)irators.  The  speeches  and  news- 
paper articles  here  under  consideration  were  in  furtherance  of 
the  coinmon  design.  Being  the  acts  and  declarations  of  some 
of  the  conspirators  they  were  the  acts  and  declarations  of  ull  of 
them.  It  IS  not  necessary  to  hold  that  the  conviction  of  tho 
defendants  in  this  case  is  to  stand  meroly  because  they  made 
speeches  and  published  articles  advising  the  murder  of  the 
police.  8uch  conviction  is  sustained  because  there  is  evidence 
in  the  recoi'd  from  which  the  jury  were  warranted  in  believing 
that  the  defendants  advised,  encouraged,  aided  and  abetted 
the  preparation  of  the  crime  committed  at  the  Ilay-market. 
When  they  combined  or  conspired  together,  with  a  view  of 
bringing  about  tho  crime,  and  became  united  in  a  common 
plan  for  its  commission,  then  the  acts  and  declarations  of  any 
one  of  them,  which  had  the  effect  of  a<l vising,  encouragiii;^, 
aiding  and  abetting  its  perpetration,  were  tiie  acts  and  (1<.'C- 
larations  of  all. 

We  do  not  agree  with  the  position  of  counsel  that  the  gen- 
eral conspiracy  hereinbefore  described  and  tlie  plot  of  Monday 
night.  May  3, 1880,  were  two  separate  conspiracies.  Tlie  lattci- 
was  merely  the  outgrowth  anil  culmination  of  the  former.  Tlic 
latter  merely  designated  the  particular  mode  in  whicli  the  ob- 
jects of  the  former  were  to  be  effected.  It  was  competent  to 
show  the  acts  and  declarations  of  the  parties  to  the  general  con- 
spiracy, which  preceded  and  led  up  to  the  formation  of  tho 
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special  plot  of  May  3,  with  a  view  of  understanding  the  lat- 
ter. 

The  defendants  were  engaged  in  a  series  of  efforts  to  in- 
crease tlie  International  groups  by  accessions  from  the  work- 
in.o-nien,  and  to  educate  and  discipline  those  groups  in  the  mak- 
ing of  bombs  and  in  the  use  of  fire-arms  so  as  to  prepare  them 
for  a  conflict  with  the  police  when  the  eight-hour  excitement 
should  reach  its  lieight.  Among  these  efforts  were  the  speeches 
made  and  tlic  publications  issued  as  hereinbefore  stated.  The 
:Monday  night  conspiracy  was  the  product  of  these  efforts,  and 
could  only  be  understood  by  showing  their  nature  and  charac- 
ter. Those  views  are  sustained  by  the  following  authorities: 
Camphell  v.  Cowvwnitvalth,  S-t  Penn.  St.,  187;  State  v.  JlcCa- 
hi/l,  30  Xorthwestcrn  Reporter,  553;  Cord  v.  State,  d  'North- 
western  Reporter,  591;  liex  v.  Hammond,  2  Espinasse,  718; 
People  V.  Mather,  4  Wend.,  201 ;  2  Bishop,  ("rim.  Practice,  277; 
United  State,<  v.  Cole,  5  JIcLoan,  GOl ;  The  Queen  v.  Most, 
L.  P.,  7  Q.  P>.  D.,  244.  The  admission  in  evidence  of  Johann 
]\Iost's  book  on  the  Science  of  Revolutionary  Warfare  is 
complained  of  as  error.  The  work,  which  is  called  a  book, 
is  really  nothing  more  than  a  treatise,  in  pamphlet  form,  upon 
the  most  improved  methods  of  making  bombs  and  jireparing 
dynamite  and  other  explosives.  It  is  thus  cliaracterizcd  by  the 
counsel  for  ])laintiffs  in  error  in  their  brief:  "Here  was  a 
voluminous  incendiary,  outrageous  publication,  going  into  the 
detail  of  the  manufacture  of  explosives  and  arms  and  the  man- 
ner of  preparing  them,  filled  with  vile  suggestions  as  to  how 
to  apply  the  results  of  modern  science  to  the  work  of  destruc- 
tion of  the  cai)italistic  system,  abounding  in  advice  to  persons 
who,  as  members  of  the  so-called  revolutionary  forces,  might 
purpose  to  engage  in  the  use  o''  these  weapons  and  explosives." 

The  circulation  of  this  treatise  was  an  act  of  the  illegal  or- 
ganization to  which  all  the  defendants  belonged,  and  Avas  one 
of  the  methods  by  which  that  organization  instructed  and  ad- 
viped  its  memljers  to  get  ready  for  the  murder  of  the  police 
during  the  eight-hour  excitement.  Its  distribution  among  the 
members  of  the  International  groups  at  their  picnics  and  meet- 
ings through  the  agency  of  the  International  Association  is 
proven  beyoiul  controversy.  The  news[)aper  organs  com- 
mended it  and  quoted  from  it  and  advertised  it  without  charge. 
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Lingg  and  Fischer  read  it  and  acted  upon  tlie  suggestions  con- 
tained in  it.  When  the  leaders  of  the  organization  thus  made 
use  of  this  treatise,  they  adopted  it  as  a  manual  of  tactics,  and 
it  became  a  booli  of  their  written  advice  and  instructions  to 
their  followers.  It  was  competent  testimony  as  showing  tlie 
purposes  and  objects  which  they  had  in  view  and  the  metiiods 
by  which  they  proposed  to  accomplish  those  objects.  "NVIiou 
the  newspaper  organs  commer  Jed  its  study  to  their  readers 
they  made  its  suggestions  a  part  of  their  own  advice  to  tliose 
readers.  The  efforts  of  the  defendants  who  controlled  these 
organs  to  put  this  pamphlet  into  the  hands  of  the  members  of 
the  International  groups  were  acts  and  declarations  in  further- 
ance of  the  conspiracy  and  were  binding  upon  the  other  de- 
fendants. 

It  is  also  assigned  as  error  that  the  trial  court  admitted  in 
evidence  a  letter,  written  to  the  defendant  Spies  in  XSSI,  by 
Johann  Most,  the  author  of  the  treatise  above  referred  to. 
The  letter  is  set  out  in  the  statement  which  prefaces  this 
opinion.     [Statement  omitted.] 

Tlic  defendant  Spies  took  the  stand  as  a  witness  for  the 
defense.  L'pon  his  cross  examination  the  j)rosecution  produced 
the  letter  in  question,  examined  him  in  reference  to  it,  and  then 
offered  it  in  evidence,  and  it  was  admitted. 

The  main  objection  is  that  after  the  arrest  of  Spies  certain 
effects  of  his,  including  this  letter,  were  seized  by  the  police  in  the 
Arbeiter  Zeitung  office  without  a  search  warrant  or  other  legal 
process;  that  such  seizing  was  in  violation  of  the  United  States 
and  Illinois  constitutions,  and  that  the  admission  of  the  letter 
"was,"  in  the  language  of  counsel  for  plaintiffs  in  error,  "im- 
proper as  being  in  effect  a  compelling  of  the  plaintiffs  in  error 
to  give  testimony  against  themselves,  contrary  to  the  i)ro vis- 
ion of  the  fifth  amendment  of  the  federal  constitution  and  to 
the  provision  of  article  2  of  our  constitution  of  1870."  In 
other  words,  the  introduction  of  the  letter  is  objected  to  in 
this  court,  as  having  been  in  contravention  of  the  principles 
laid  down  by  the  supreme  court  of  the  United  States  in  IJoi/il 
V.  Tlie  United  States,  110  U.  S.,  (ilG.  In  that  case  an  act 
of  congress  authorizing  the  federal  courts  to  require  parties 
charged  with  violations  of  the  revenue  laws  to  produce  their 
books,  invoices  and  papers  for  inspection  and  for  use  in  evi- 
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donee  against  tlicmsolvos,  was  declared  to  be  unconstitutional. 
In  tlie  case  at  bar.  the  defendants  were  not  required  to  pro- 
duce the  letter;  the  state  had  tlic  letter  and  proiluced  it.  We 
will  not  attempt,  however,  to  draw  any  distinction  between 
this  case  and  the  Boi/d  Case.  We  do  not  think  that  the  record 
is  in  such  shape  as  to  permit  counsel  to  make  the  point  urged 
by  them  before  this  court. 

In  the  first  jilace  it  is  not  clear  from  the  testimony  that  the 
letter  from  Most  was  seized  by  the  police  in  the  nninner  sug- 
gested. Early  in  the  trial  two  police  officers,  testifying  for 
the  prosecution,  stated  that  on  ^May  5,  18SG,  they  took  posses- 
sion of  a  number  of  articles  found  in  the  office  of  the  Arbeiter 
Zeitung  newspaper,  among  which  were  certain  letters  lying  on 
the  desk  occuj)ied  by  Spies,  and  certain  other  letters  in  the 
drawer  of  the  desk.  But  it  nowhere  a])pears  in  the  record,  so 
far  as  we  can  find,  tliat  this  particular  letter  from  Most  to 
S|)ics,  introduced  near  the  close  of  tlie  trial,  was  among  the 
letters  so  taken  from  the  top  of  Spies'  desk  or  among  those 
taken  from  tlie  drawer  of  it.  For  aught  that  appears  to  the 
contrary,  this  letter  may  not  have  come  to  the  hands  of  the 
state  through  the  alleged  seizure  com[)!ained  of,  but  may  have 
been  obtained  in  some  other  proper  and  legitiuuite  manner. 
We  cannot  infci"  that  because  certain  letters  were  seized  by 
the  police  the  Most  letter  must  have  been  one  of  tiieni. 

On  the  trial  below  counsel  for  the  defense  took  the  position 
tluit  the  letter  was  not  found  in  the  possession  of  Spies.  We 
find  the  folio  win  <jf  statement  in  the  record  of  what  occurred, 
when  the  trial  jutlge  passed  upon  the  olfer  to  introduce  the 
letter:  The  Court:  Letters  wliicli  have  never  been  in  tlie  pos- 
session of  the  defendant  cannot  be  admissible  in  evidence 
aoainst  him.  Mr.  Black:  There  is  no  evidence  in  this  case 
that  the  letter  was  found  in  his  possession.  The  Court:  Ug 
says  he  received  it. 

This  brings  us  to  the  second  reason  why  the  point  now 
under  consideration  cannot  be  made  here. 

The  objection  that  the  letter  was  obtained  from  the  defend- 
ant by  an  unlawful  seizure  is  made  for  the  lirst  time  in  this 
court.  It  was  not  made  on  the  trial  in  the  court  below.  Such 
an  objection  as  this,  which  is  not  suggested  by  the  nature  of 
the  offered  evidence,  but  depends  upon  the  proof  of  an  out- 
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side  fact,  should  have  been  made  on  the  trial.  The  defense 
should  have  proved  that  the  Most  letter  was  one  of  the  letters 
illegally  seized  by  the  police,  and  should  then  have  moved  to 
exclude  it  cr  opposed  its  admission  on  the  ground  that  it  was  ob- 
tained by  such  illegal  seizure.  This  was  not  done,  and,  there- 
fore, we  cannot  consider  the  constitutional  question  supposed 
t'>  be        .;'  ed. 

Th(  '.■<  'y  1. ejections  made  to  the  Most  letter,  which  we  find 
in  the  record,  were:  First,  that  it  was  not  proper  cross-exam- 
inatiwn,  second,  that  it  had  not  been  answered  by  Spies. 

The  def..;;daiu  bpie^\  on  his  direct  examination,  had  ex- 
plained his  possession  of  two  bombs  with  iron  shells  by  saying 
that  an  unknown  [)erson,  who  claimed  to  be  a  shoemaker  named 
Schwape,  and  to  be  on  his  way  from  Cleveland  to  New  Zea- 
land, had  called  at  the  Arboiter  Zeitung  office,  and,  asking 
Spies  if  he  h  'd  seeu  one  of  the  bombs  ''they"  were  making, 
had  left  the  two  iron  shells,  savin*;  "ho  would  not  take  theiu 
along."  Spies  also  testified  that  a  sti-anger  had  called  at  the 
office  in  his  absence  and  left  two  "Czar"  bombs  on  his  desk, 
stating  to  the  book-keeper  or  office  boy  that  he  came  merely  to 
"  inquire  whether  those  were  bombs  of  a  good  construction, 
and  the  man  never  called  for  them."  lie  further  testified  that 
he  procured  the  cartridges  of  dynamite  and  coils  of  fuse  and 
detonating  caps  found  in  his  office  for  the  mere  purpose  of 
experimenting,  without  explaining  why  he  wanted  to  experi- 
ment, lie  stated  that  he  showed  these  things,  or  some  of 
them,  to  the  reporters,  who  swear  to  having  seen  them  there, 
merely  to  give  them  something  sensational  to  write  about  in 
their  papers. 

The  Most  letter  and  the  questions  about  its  contents  were 
proper  subjects  for  cross-examination,  because  they  tended  to 
test  the  sincerity  of  the  claim  made  by  him  on  his  direct  ex- 
amination that  he  had  no  serious  object  in  view  in  keeping  the 
dynamite  and  other  articles  which  he  had  on  hand.  That  let- 
ter shows  on  its  face  that  some  communication  or  message  had 
passed  between  Spies  and  Most  as  to  a  "  letter  from  the  Hock- 
ing Valley."  It  also  shows  that  Most  proposed  to  send  twenty 
or  twenty-five  pounds  of  what  he  calls  "  mediGine^and  the  grnu- 
ine  article  at  that^''  to  one  Buchtell,  and  asks  Spies  for  directions 
how  to  send  it.    Taken  in  connection  with  other  evidence,  the 
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letter  tended  to  show  that  Spies  and  Most  were  engaged  in  the 
very  serious  business  of  supplying  dynamite  to  discontented 
laboringmen. 

The  second  objection  to  tlie  letter  was  that  it  was  unanswered, 
and  therefore  inadniissil)le  on  the  ground  that  a  letter  written  to 
a  party  by  a  third  person,  to  wliicimo  reply  is  made,  does  not 
show  an  acquiescence  in  the  facts  stated  in  it.  As  we  under- 
stand the  evidence  of  the  defendant  Spies,  he  admits  that  this 
letter  is  in  the  handwriting  of  Most,  and  that  he  received  it 
from  Most  and  read  it.  lie  does  not  say  that  he  did  not  an- 
swer it,  but  that  he  docs  not  remember  whether  he  answered 
it  or  not.  We  do  not  think,  however,  tluit  it  can  be  regarded 
as  an  unanswered  letter.  To  all  intents  and  purposes  it  iww 
answered.  Spies  swears  that  he  did  nof  himself  give  the  di- 
rections asked  for  by  ]\[ost  in  the  letter  as  to  shipping  the 
"medicine"  or  "  genuine  article,"  but  he  also  says:  "There  may 
have  been  a  letter  addressed  to  my  cai-e  which  I  may  have  sent 
to  him."  If  he  procure*l  a  third  person  to  write  a  letter,  giv- 
ing directions  how  to  ship  material  to  tlie  point  indicated,  and 
then  inclosed  this  letter  to  Most,  he,  in  elfect,  answered  the 
only  portion  of  Most's  letter  which  required  an  answer.  More- 
over, the  letter  shows  in  its  opening  sentences  that  it  was  '^in- 
vited^''  by  Spies  (Wharton's  Criminal  Evidence,  9th  ed.,  sees. 
044  and  GS2),  and  that  it  was  written  in  response  to  some 
former  communication  by  him. 

It  is  also  objected  that  the  cross-examination  of  those  of  the 
defendants  who  took  the  stand  compelled  them  to  give  evi- 
dence against  themselves.  After  careful  examination  of  the 
testimony  of  these  defendants  as  set  out  in  the  record,  we  can- 
not see  that  they  were  cross-examined  upon  any  subject  not 
connected  with  the  direct  examination.  If  a  defendant  offers 
himself  as  a  witness  to  disprove  a  criminal  charge,  he  cannot 
excuse  himself  from  answering  on  the  ground  that  by  so  doing 
he  may  criminate  himself. 

"  So  far  as  concerns  questions  touching  the  merits,  the  de- 
fendant, by  making  himself  a  witness  as  to  the  offense,  waives 
his  privileges  as  to  all  matters  connected  with  the  offense. 

"It  has  been  ruled  also,  that  to  affect  his  credibility  he  may 
bo  asked  whether  ...  he  has  been  concerned  in  other 
crimes,  part  of  the  same  system."    Whart.  Crim.  Ev.,  sec.  432. 
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Objection  is  also  niadc  that  certain  articles  which  had  been 
struck  and  torn  and  otherwise  injured  through  the  explosion 
of  the  llay market  bomb,  and  also  throu<^h  tin;  explosion,  by 
way  of  experiment,  of  certain  bomii^  made  by  the  defendant 
Lingj^,  were  ini])ropei'ly  introduced  before  the  jury.  It  was 
the  claim  of  the  Intei'iiational  Association  and  its  oi'^^ans  and 
speak(;rs,  constantly  put  forth  by  them  to  the  workin^iniiu  to 
induce  the  latter  to  join  the  movement  ai^'ainst  the  poiiiie  and 
militia,  that  a  dynamite  bomb  in  the  hands  of  one  man  was 
equal  in  destructtivi^  |)ower  to  a  rei^iui'Mit  of  soldiers  aniuMl 
with  rifles.  The  articles  in  question  were  preseulcid  in  tli(! 
condition  in  which  they  were  left  after  bcin^  exposed  to  tii(^ 
force  of  an  explodini:;  bomb,  for  the  purpose  of  showing-  the 
power  of  dynamite  a-;  an  explosive  std)stan('e.  Whih^  this  kind 
of  testimony  may  not  have  Ixmmi  vei-y  material,  we  cannot  sim; 
that  it  was  to  such  an  (>xtent  incompetent  as  to  justify  a  re- 
vei-sal. 

It  is  also  objtH'ted  that  the  ti'ial  court  allowed  bombs  and 
cans  containins^  dynamit(\  and  prepared  with  contrivances  for 
explodinfj  it,  which  had  been  fouiul  under  sidcnvalks  and  buried 
in  the  ground  at  certain  points  in  the  city,  to  be  introduced  in 
evidence. 

Among  these  were  the  boml^s  hidden  by  Lingi,'  and  SeligcM", 
under  the  sidewalk  on  Sjoel  street,  and  those  given  by  Lingg 
to  Lehmann  and  buried  by  Lehmann  near  Ogden  (Jrovc;,  and 
those  given  by  Lingg  to  Thielen  and  found  upon  the  latter's 
premises. 

As  specimens  of  the  kind  of  weapons  whit^h  Lingg  and  his 
associates  were  preparing,  and  as  showing  the  malice  and  evil 
heart  which  the  intended  use  of  such  weapons  indicatcid,  the  in- 
troduction of  bombs  made  by  him  was  not  improper.  Tlio 
jury  had  a  right  to  see  them  and  compare  their  structure  with 
the  descriptions  of  the  bomb  that  killed  Degan,  with  a  vicnv  of 
determining  whether  Lingg  was  the  nuiker  of  the  latter  or 
not.  As  to  the  fact  that  some  of  thefjo  bombs  and  cans,  hke 
those  shown  to  the  American  group  during  their  drill,  were 
found  buried  near  Wicker  Park  —  one  of  the  designated  meet- 
ing places  where  certain  of  the  armed  men  were  tr  gather  on 
Tuesday  night, —  this  was  a  circumstance  i>roper  to  bo  con- 
sidered by  the  jury  in  determining  the  nature  and  character 


SI'IHS  V.  THE  I'KOl'LE. 


fiftO 


Id  J 


of  tlio  cons|)ii'iU!y  and  ils  nmncction  with  ilio  (u-oiits  of  Tmvs- 
<liiy  ni«-lil,.  As  IoUk,  su^ocsU,,,!  Miiil.  Mk^sc^  tilings  iniiy  liiivo 
boon  pliuicd  \vli(u-(!  (Iicy  wcniruiiiKl  hyother  jKiilios  tliiin  thoso 
(;onii(!(;tc(l  willi  iJic  conspii'jujy  lioniiri  (lesunl)()(l,  it  wjis  for  the 
jury  t(>  sii-y,  wiictlicr,  iiiidci-  iil|  Hm;  oirciiinsliuiocs,  iuiy  otiiors 
tliiiii  tho  iiK-inhcrs  of  IJial,  coiispicacy  iiad  imdiii'takoii  to  malco 
suoii  weapons  or  know  anylliin^'  alxxit  tli<!iii. 

It  is  an'aJn  nr^^'od  as  error  that  a  witness  on  tlio  part  of  tlio 
stiito,  for  whom  Sohnauholt  had  Imm  workin-^,  was  alicnvod  to 
testify  that  the  hitter  out  oil'  iiis  heard  a  few  (hiys  after  the 
ni<,dit<.f  May  ftli.  In  Uk;  piioto-iraph  that  has  hiMsn  referred 
to  he  had  a  heard. 

(iihiier  swore  tiiai  Scliii;nil»elt  had  a  lieard  wh(!n  tiie  bomb 
was  tlirown.  'I'o  exphiin  tin!  fa,ct  tiiiit  he  was  s(Mni  without  a 
bea,rd  a,ft(W'  the  II;i.v  innrkut  nieetin;^'.  it  was  shown  that  ho  cut 
iA\  iiis  l»eard  snbse(|iicn!  ly  to  th(!(hiteof  tliat  in(!etin<j.  The 
statement  ma(h!  by  tlie  witness  was  in(!rely  I'or  tiie  pur|)oso  of 
iihsntilication.  It  was  not  very  important,  and  we  eannot  sec 
that  it  did  any  harm. 

Jt  is  also  objeet.ed  that  some  testimony  was  admitted  as  to 
con v(!rsa,l ions  with  the;  defendant  Spies,  whi(;li  wore  merely 
narrativ(!  of  what  had  been  or  would  be  doiu'.  It  is  undoubt- 
edly the  law  tlia,t,  after  a  conspiracy  is  established,  only  those 
declarations  of  each  member  iv/urU  nr/;  rn  furtlinuincc  <if  Iho, 
common  ilfxiijii  can  Ik;  introduced  in  evidence  a;^ainst  the  other 
inendters. 

Declarations  that  an;  menily  narrative  as  to  what  has  boon 
<lone  or  will  be  done  are  incompetent  and  should  not  bo  ad- 
mitted, oxc(!pt  as  aeainst  the  defendant  making'  them,  or  in 
whoso  ])r(!Sotice  they  are  made.  The  utterances  of  the  defend- 
ant Spies,  whethei'  in  his  jia,p(;r.  his  speeches  or  his  conversa- 
tions, W(!re  in  furtherance  of  the  purposes  and  objects  of  the 
conspira(!y  in  which  lie  was  engaged. 

If  testimony  as  to  i!.\|)ressions  used  by  him,  thiit  are  not  of 
the  charact(,'r  here  indicated,  has  crept  into  the  record,  it  is  so 
inconsiderable;  that  it  could  not  have  in  any  way  injured  the 
other  defendants.  We  think  this  point  was  sudlciontly  guarded 
by  the  trial  jud<,rc  in  his  rulings  and  in  his  instructions. 

A  further  objection  is  made  as  to  the  order  in  which  the 
trial  court  permitted  certain  portions  of  the  evidence  to  be  in- 
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tro(luc(Hl.  It  is  claimed  that  some  of  the  acts  and  declarations 
proven  in  the  case  wore  allowed  to  come  in  before  proof  wiis 
made  of  the  conspiracy  or  of  the  connection  of  tiie  defendants 
with  it.  Tills  matter  is  largely  discretionary  witii  the  trial 
jud<-o. 

The  ]iroof  of  conspiracy  wliich  will  autliorizo  tlio  introduc- 
tion of  rvidcnce  as  to  the  acts  and  declai'ations  of  the  co-con- 
spirators may  bo  such  proof  only  as  issulliciont  in  the  opinioti 
of  the  trial  judge  to  establish  pi'Iiimfdrie  the  fact  of  conspir- 
acy between  the  parties,  or  proper  to  bo  laid  i)eroro  the  jury 
as  t('ii(lii)(/  to  establish  such  fact.  1  (Jreeul.  on  Kv.,  see.  111. 
Sonietinu's,  forthesakeof  convenience,  the;  acts  or  (Uiclarations 
of  one  are  admitted  in  evidence  before  sullicient  [)r()of  is  given 
of  the  conspiracy,  the  prosecutor  undertaking  to  furnish  sut;h 
proof  in  a  subsequent  stage  of  tiie  cause,     id. 

The  rule  that  the  conspiracy  must  be  lii'.st  established  prhim 
fade  before  the  acts  and  declarations  of  one  conspirator  can 
be  received  in  evidence  against  anotiitM-  cannot  well  be  enforced 
"  where  theproof  of  the  conspiracy  de])en(ls  up(m  a  vast  amount 
of  circumstantial  evidence,  a  vast  numbiM-  of  isolated  and  inde 
pendent  facts;  and,  in  any  case,  wlun-o  such  acts  and  declarit- 
tions  arc  introduced  in  evid(M»ce,  and  the  whole  of  the  evidence 
introduced  on  the  trial,  taken  together,  shows  that  such  a  con- 
spiracy actually  exists,  it  will  be  considered  immaterial  wliethcw 
the  conspiracy  was  established  before  or  after  the  introduction 
of  such  acts  and  declarations."     State  v.   Wliuilil,  17  Kan.,  298. 

The  prosecutor  may  either  prove  the  (conspiracy  which  ren- 
ders the  acts  of  the  conspirators  admissible  in  evidence,  or  he 
may  prove  the  acts  of  the  ditferent  ])ersi)ns,  and  thus  prove  the 
consi)iracy.     Roscoe's  Crim.  Ev.,  p.  \\~)  (7th  ed.). 

In  many  important  cases  evidence  has  been  given  of  a  gen- 
eral conspiracy,  before  any  proof  of  the  particular  part  which 
the  accused  parties  have  taken.  Id.  In  some  particular  in- 
stances, in  which  it  would  be  difficult  to  establish  the  defend- 
ant's privity  without  first  proving  the  existence  of  a  conspiracy, 
a  deviation  has  been  made  from  the  general  rule,  and  evidence 
of  the  acts  and  conduct  of  others  has  been  admitted  to  prove 
the  existence  of  a  conspiracy  previous  to  the  proof  of  the  de- 
fendant's privity.    Roscoe's  Crim.  Ev.,  p.  414. 

The  term  "acts"  as  here  used  includes  written  correspond- 
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onco  and  otlior  papors  relative  to  the  main  dosii^n.     1  Grconl.  on 
Ev..  sec.  111. 

Many  otiier  ohjontions  to  (IKTercnt  items  of  testimony  are 
insisted  upon  by  counsel  for  the  defense.  AVe  liavo  noticed  tiiosc 
which  have  seemed  to  us  to  bo  tlio  most  important.  Any  fur- 
ther comment  would  swell  this  opinion,  already  of  inordinate 
length,  into  still  more  tiresome  proportions.  Takin-^  the  whole 
record  to-^ether,  we  are  unable  to  see  that  the  lower  court  com- 
mitted any  such  errors,  cither  in  the  admission  or  exclusion  of 
evidence,  as  prejudiced  the  rights  of  the  do'endants. 

Tlie  second  class  of  errors  assifyned  relates  to  the  ffivinir  and 
refusal  of  instrutitions. 

7'7av/,  The  iiisti'uotions  nutnbr'rcd  4  and  r>,V,  which  were  ^-iven 
for  the  state,  are  claimed  to  be  erron(!ous  because  they  ilid  not 
require  the  prosecution  to  establish  the  identity  of  the  bomb- 
thrower.  The  fourth  instruction  told  the  jury  that,  n[)!)n  a 
given  state  of  facts,  certain  members  of  the  conspiracy  men- 
tioned would  be  j^'uiliy  of  murder,  ''  whether  the  identity  of 
the  person  tlirowin.;'  the  bomb  bo  established  or  not."'  Instruc- 
tion No.  Tt.V  said:  "  All  of  such  conspiratoi's  are  f^uilty  of  such 
murder  whether  the  person  who  perpetrated  such  murder  can 
be  identified  or  not,"  etc.  The  identity  here  intended  had  ref- 
erence to  name  or  personal  description.  Tlie  jury  were  ex- 
pressly re;piired  by  the  fourth  instruction  to  find  from  the 
evidence  that  the  person  throwini^  the  bomb  was  at  the  time  a 
member  of  the  conspiracy  to  unlawfully  resist  the  oificors  of 
the  law,  and  that  he  threw  the  bomb  "in  pursuance  of  such 
conspiracy  and  in  furtherance  of  the  common  object." 

The  theory  of  the  fourth  instruction  was  that  the  bomb- 
thrower  was  sulficiently  identified  if  he  belonged  to  the  con- 
spiracy, and  if  he  threw  the  bomb  to  carry  out  the  cons])iracy 
and  further  its  designs,  even  though  his  name  and  personal  de- 
scription were  not  known.  We  do  not  think  that  tliis  theory 
was  an  erroneous  one. 

Counsel  for  plaintiffs  in  error  say  that  "membership  in  the 
supposed  conspiracy  could  not  be  proved  without  some  evi- 
dence of  identificati'on."  Tn  the  first  place,  some  of  the  counts 
in  the  indictment  charged  that  Rudolph  Schnaubelt  threw  the 
bomb.  Evidence  was  introduced  tending  to  support  these 
counts.    If  the  jury  believed  it,  they  must  have  found  that  the 
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crimo  was  connnittpd  by  a  moinbor  of  tlio  conspiracy,  tho 
proof  as  to  Schnaulu'lt's  niomlnM'.sliip  in  it  boinj;  uiiconti-a- 
dictcd. 

In  the  next  place  some  of  tlio  coimts  in  tbo  indictment 
charged  tliat  tiio  bomb  was  tiirown  by  an  unknown  person. 
All  the  proof  introduced  by  tlio  defendants  tiieniselves,  tend- 
ing to  show  that  Sclinaub(>lt,  did  not  tiirow  tlio  bomb,  tended 
also  to  prove  that  an  unknown  person  tlmnv  it.  If  the  jury 
believed  the  evidence  of  the  defense  upon  tliis  sui)ject,  tliey 
had  befoni  them  otlu>r  testimony  from  wiiieli  they  wcm-o  justi- 
fied in  believini'-  that  the  bomb-thrower,  though  unknown  by 
name  or  ])ersojial  description,  was  a  nieml)er  of  the  conspiracy 
and  acting  in  furtherance  of  its  objects.  Tint  ttstiiiioiiy  in- 
troduced by  the  state;  tend(!d  to  sliow  tliat  tiie  i)omb-tliro\ver 
throw  a  bomb  made;  on  Tiujsday  aftei'iioon  by  Linng,  llic 
agent  of  the  conspiracy;  that  lie  ()l)tained  it  from  a  place 
where  only  a  member  of  the  conspiracy  could  have  obtaiiK'd  it, 
and  at  a  time  wIkmi  no  one  but  such  a  member  would  have 
sought  to  obtain  it;  that  he  threw  it  at  a  meeting  a])poii.!ed 
by  the  conspiracy,  f"  >m  the  midst  of  a  company  of  piM'sons  be- 
longing to  the  conspiracy,  upon  the  lia])i)(Uiing  of  a  conlin- 
gency  provided  for  by  the  conspiracy,  and  as  part  of  an  attack 
plaimed  by  the  conspiracy.  These  and  other  circumstances  al- 
ready spoken  of  were  sullicient  to  establish  his  memlxirship. 

It  is  a  mistake  to  assume  that  a  defendant  cannot  be  charge  I 
with  advising,  encoui'aging,  aiiling  and  abetting  an  unknown 
principal  in  the  perpetration  of  a  crime.  Siip|)ose  that  A.  in- 
structs 1>.  to  hire  some  person  to  kill  C.  15.  hires  a  jx'rsoii 
whoso  name  is  unknown  to  A.,  and  never  becomes  known  to 
the  state,  and  that  person  kills  C.  in  pursuance  of  li.'s  employ- 
ment. Will  it  be  said  that  A.  is  not  guilty  as  an  accessory 
before  the  fact,  because  the  instrument  employed  by  15.  is 
unknown  by  name  or  })ersonal  description  if  Archbold  says 
that  if  the  principal  felon  1m3  unknown,  the  indictment  of  the 
accessory  may  state  it  accordingly.  Pr.  &  1*1.,  vol.  1,  p.  07.  It 
is  also  hold  that  if  the  principal  is  declared  to  be  unknown  in 
the  indictment,  and  the  proof  on  the  trial  shows  that  he  is 
known,  there  is  a  fatal  variance.  lice  v.  Walker,  3  Camp., 
264;  Rex  v.  Blick,  4  C.  &  P.,  377. 

But  where  there  are  two  separate  counts,  one  charging 
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tho  prineipiil  I.,  he  known,  and  the  otlior  cIiari,nno'  him  to  ho 
unknown,  it  is  siitliciciit  ii'  citlKM-  is  iirovcii.  Wiiart.  Criiii. 
].aw,  vol.  1,  sees.  i>ii7,  ±2\  L'^d  ami  L':;i :  l!isli«.i),  C.  1..,  vol.  1, 
si'cs.  t;.')l,  ('.77;  /,',;/.  i\  '/)//,,;  N  C,  iV-  I*..  CIC;  S'„/,'  V.  (,'nu'u,  ii() 
S.  ().,  In.-,,  IL'S:  /VA/,/'  ,\('ui>,..  \\-2  I'ciin.  St..  :j-J(l;  /irr>n„i/i  v. 
J'n)j>/,,  l.-,  111.,  ,',;(;;  /!ii.ri,,-  r.  J'iopl.;  '.',  (x\\\\\..  {{OS;  Ii',t::niaih 
■}).  I*<i>i>lr,  no  ill.,  ;;i;-j.  TIk^  oltji'cUon,  that  the;  instnuMions 
on  i)('lia!!'  oi'  the  state  ai'(!  fanltv  in  not  i'c(|uirin^'  tlio  princi- 
]»al  in  tho  coniniission  of  tho  crinio  chai'goil  lu  bo  idontiiioil,  is 
not  well  taken. 

Coinisol  for  ))Iaintiirs  in  orrof  make  tho  ii(Mi(ial  ol)jootion 
that  th(!  instiaictions  I'or  thi^  stat(!  woro  at  vai-ianco  with  tho 
pi'ooF  inli'odnced  l>v  the;  slate.  II'  we  nn(h'i'stand  th((  nioaninir 
ol'  this  ()i)j(!c;tion,  it  is  this:  that  some  ol'  tho  counts  in  tho  in- 
dict nicMit  liiivin<4'  chai'<^(Ml  tho  dol'ondants  with  a(l\lsin^^  on- 
coujM^'in;^',  aiding'  and  ahcttini^  Schnaulx'lt  in  tho  porpctra'^ion 
of  tli(!  crime,  and  tho  state  havin",^  introduced  testintony  to 
show  that  Schnauhelt  ilhl  poi'|)etrato  tho  crime,  thoroi'(jro  the 
insti'uctions  should  have  diroctod  tho  attention  of  tlio  jury 
solely  and  exclusively  to  tho  theory  that  Schnauholt  was  the 
perpetrator  of  tho  crime,  and  that  such  instructions  were 
erroneous  in  having'  called  tho  attention  of  the  jury  to  the 
theory  that  an  unknown  ])erson  may  have  been  tho  perpetra- 
tor of  tho  crime,  notwithstandin,<f  the  fact  that  some  of  the 
counts  chari;-ed  tho  defendants .  with  advisin<,%  oncoura<,nng, 
aiding  and  abettinir  an  unknown  person  in  the  commission  of 
tiio  crime,  and  notwithstanding  the  fact  that  there  was  evi- 
dence in  the  record  tending  to  show  that  tho  perpetrator  of 
the  crime  wan  an  unknown  person.  We  regard  this  position 
as  wholly  untenable. 

Under  our  statute  and  tho  construction  given  to  it  by  the 
decisions  of  this  coiu't  {B(i,der  v.  People,  3  (Jilm.,  308,  and 
other  cases),  the  man  who,  "  not  being  i)resent  aiding,  abetting 
or  assisting,  iiath  advised,  encouraged,  aided  or  abetted  t/ic 
perpetration  of  the  crime,''  may  be  considcM'ed  as  tho  principal 
in  the  commission  of  tho  crime,  may  be  indicted  as  principal, 
and  may  be  punished  as  principal.  The  indictment  need  not 
say  anything  about  his  having  aided  and  abetted  either  a 
known  principal  or  an  unknown  principal.  It  may  simply 
charoe  him  with   having  committed  a  murder  as  principal. 
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Then,  if,  upon  the  trial,  the  proof  shows  that  ho  aided, 
abetted,  assisted,  advised  or  encouraged  the  perpetration  of 
the  crime,  the  charge  that  he  coniniitted  it  as  pr'mcipal  is  es 
tabhshed  against  liim.  It  would  make  no  diirerence  whether 
the  proof  showed  tliat  he  so  aided  and  abetted,  etc.,  a  knouy/i 
principal  or  an  unkiioton  principal. 

In  the  case  at  bar,  some  of  the  counts  in  the  indictment 
charge  the  defendants  with  the  murder  of  Degan  as  p/'i/id/xdfs 
and  not  as  accessories  before  the  fact.  If  the  jury  believed 
from  the  evidence  that  the  defendants  aided,  abetted,  advised 
or  encouraged  the  perpetration  of  such  murder,  then  they 
were  justitled  in  linding  the  defendants  guilty  as  principals,  as 
charged  in  the  indictment.  The  material  tjuestion  lor  them  to 
consider  was  not  so  much  whether  the  man  who  threw  the 
bomb  was  a  known  ])erson  or  an  unknown  person,  as  whether 
these  defendants  aiiled,  abetted,  advised  or  encouraged  the 
throwing  of  the  bomb. 

The  instructions  commented  upon  and  not  fully  quoted  in 
this  opinion  are  set  out  in  the  statement  which  precedes  it. 
They  will  not  be  here  (]uoted,  excei)t  so  far  as  may  be  neces- 
sary to  understand  the  comments  made  upon  them. 

Tiie  portion  of  the  lifth  instruction  for  the  state,  which  is 
com[)lained  of  by  the  piaintill's  in  errur,  is  found  in  the  follow- 
ing words:  "Although  the  jury  may  further  believe  from  the 
evidence  that  the  time  and  place  for  the  bringing  about  ol'  such 
revolution  or  the  destruction  of  such  autlun'ities  had  not  been 
delinitely  agreed  u|)on  by  the  conspirators,  but  was  left  to  them 
and  the  exigencies  of  time  or  to  the  Judgment  of  any  of  the 
conspirators." 

It  is  said  that  there  was  no  evidence  in  the  record  to  support 
the  hypothesis  containeil  in  the  quotation  here  made.  AVe  think 
there  was  such  evidence.  The  hyi)othesis  is,  that  the  time  and 
place  for  bringing  about  the  destruction  of  the  authorities  was 
left  to  the  juilgment  of  some  of  the  conspirators,  instead  of 
being  delinitely  agreed  upon  by  all  of  them.  The  publication 
of  the  word  "Ituhe"  in  the  Arbeiter  Zeitung  was  to  indicate; 
the  f/iiiie  for  the  social  revolution  to  begin  and  for  the  ai-nied 
men  to  gather  at  their  meeting-places.  Its  publication  was  left 
to  the  judgment  and  discretion  of  a  committee  appointed  by 
the  conspirators.     This  committee  was  also  to  report  to  tlie 
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armed  men  at  what  place  the  conflict  with  the  police  had  oc- 
curred. 

Counsel  for  plaintiffs  in  error  claim  that  instruction  Xo.  5^, 
given  for  the  state,  was  erroneous  mairdy  for  the  folhjwing 
reasons,  to  wit:  1st.  ''l>ecause  it  assumes  that  more  (jemral 
adoice  to  the  iiublic  at  large  to  commit  deeds  of  violence,  as 
contained  in  si)ecches  ur  publications,  without  reference  to  the 
particular  crime  charged,  and  without  specifying  object,  man- 
ner, time  or  place,  works  responsibility  as  for  murder.'"  2d. 
"Uecausc  in  it  'there  was  the  fatal  error  of  an  omission  of  all 
reference  to  the  cvidenc^^  or  in  other  words,  that  'the  jury  are 
not  told  in  it  that  [f  tluij  jind  from  the  eo'ulence  so  and  so, 
then  they  can  conclude  thus  and  so.' '' 

As  to  the  last  ol.)jection,  we  think  that  the  defect  thcreiti  in- 
dicated was  cured  l)y  the  instruction  which  the  trial  judge 
gave  to  the  jury  suo  mota.  We  have  held  that  a  judge  of  the 
circuit  court  is  at  liberty  to  instruct  at  his  discretion  if  he  re- 
rluccs  his  instructions  to  writing,  so  that  the  jury  can  take 
them  with  them  in  considering  their  verdict,  lii'own  v.  Peo- 
ple, 4  Gilm.,  4:51);  lirou-n  v.  /.r/r/.s,  i;)  111.,  042.  In  this  case, 
the  judge  who  presided  at  the  trial  in  the  court  below  him- 
self wrote  an  instructii.Mi  and  read  it  to  the  jury,  which  con- 
tained the  following  words: 

"What  are  the  facts  and  what  is  the  truth  the  jury  must 
<letermine  t'ront  //"'  tridinn'.  aud  frcin  ih<d  (done.  If  there 
are  anv  unguarded  cxpressidus  ht  eouj  of  the  hixtntcttoiis, 
which  seem  to  assume  the  existence  of  any  facts,  or  to  be  any 
intimation  as  to  wiiat  is  proved,  all  such  expressions  must  be 
disrcarded  and  the  vc'nienee  onlii  looked  to  to  determine  the 
facts."  It  is  dillicult  to  see  how,  after  such  a  clear  and  ex- 
plicit injunction  as  this,  the  jury  could  have  made  any  linding 
that  was  nul  based  on  the  evidence. 

As  to  the  lirst  objection,  if  we  construed  the  instruction  to 
mean  what  counsel  claim  it  to  mean,  we  would  bo  forced  to 
agree  with  them,  that  it  was  err<)Uo<»us. 

It  is  the  duty  of  tiie  jurv  to  consider  all  the  instructions  to- 
gether, and  when  this  court  can  see  that  an  instruction  in  the 
series,  althougli  not  stating  tlie  law  correctly,  is  qualilied  by 
others,  so  that  the  juiy  were  not  likelv  to  be  misled,  the  error 
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will  be  obviated.     Toledo,  W.  i&  W.  Wy  Co.  v.  Ingraham,  77 
111.,  300. 

Although  an  instruction,  considered  by  itself,  is  too  general, 
yet  if  it  is  properly  limited  by  others  given  on  the  otlier  side, 
so  that  it  is  not  probable  that  it  could  have  misletl  the  jury, 
judgment  will  not  bo  reversed  on  account  of  such  instruction. 
Kendall  V.  Broicn,  80  111.,  387;  Skllen  v.  ('uj'ui/ien;  88  111.,  4.^>8. 

The  supreme  coui't  of  Iowa  has  said:  "  It  is  usually  not 
practicable  in  any  one  instruction  to  present  all  the  limitations 
and  restri(itions  of  which  it  is  suscoptiblo.  These  very  fre- 
quently must  be  presented  in  other  and  distinct  portions  of  thc^ 
charge.  The  charge  must  be  talcen  together,  and  if,  when  so 
considered,  it  fairly  presents  the  law  and  is  not  lial)le  to  mis- 
apprehension nor  oaloulated  to  mislead,  a  cause  should  not  be 
reversed  simply  because  some  one  of  the  instructions  may  lay 
down  the  law  without  sulficient  qualification."  Jiicc  v.  Cifi/  <>1 
Des  Moines,  iU  Iowa,  0;>8. 

The  same  court  held  in  a  criminal  case,  where  the  indict- 
ment was  for  murder,  that  *"  instructiims  are  all  to  be  consid- 
ered and  construed  together,''  and  that  an  omission  to  state 
the  law  fully  in  one  instruction,  where  the  omi.ssion  is  fully 
supplied  in  another,  does  not  constitute  error.  27io  Slate  i\ 
2laloy,  -14  Iowa,  104. 

The  supreuie  court  of  California  said  in  a  criminal  case: 
"  While  some  of  instructions  are  subject,  perhaps,  to  criticism 
and  may  not  state  the  law  with  precise  accuracy,  yet,  taken  as 
a  whole,  they  were  substantially  cnu-rect  and  couhl  not  have 
misleil  the  jury  to  the  i)rejudico  of  the  defendant."  People  v, 
Cleveland,  49  Cal.,  577. 

The  principle  here  announced,  that  an  instruction  which  is 
general  in  its  character  may  be  limited  or  (pialilied  by  other 
instructions  in  the  series,  does  not  contravene  the  rule  that,  in 
a  criminal  case,  "matei'ial  error  in  one  instruction  calculated  to 
mislead  is  not  cured  by  asuijsecpient  I'ontradictory  instruction." 
AVhart.  (Jr.  PI.  i^:  Pr.,  Slh  ed.,  sec.  7!>;i. 

An  application  of  the  foregoing  views  to  the  instruction  now 
under  consideration  will  show  that  it  couKl  not  have  misled  the 
jury  to  the  prejudice  of  the  defendants. 

Counsel  contend  that  the  language  of  instruction  No.  5.^  was 
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broad  enough  to  lead  the  jury  to  believe  that,  if  some  other 
person  than  eitlior  of  the  plaintiffs  in  error  had  advised  and 
encouraged  the  commission  of  the  murder,  and  the  murder  had 
been  committed  by  reason  of  his  advice  and  encouragement, 
the  plaintitfs  in  error  would  be  guilty,  provided  such  person 
was  a  party  with  tliem  to  the  conspiracy  to  excite  crime,  etc. 
The  instructions  for  tlie  defense,  however,  limited  the  respon- 
sibility oL'  the  defendants  to  such  advice  and  encouragement 
as  were  given  by  themselves  alone. 

In  one  instruction  given  for  the  defense  the  court  charged 
the  jury  as  follows:  "Unless  the  prosecution  has  established 
in  the  minds  of  the  jury,  b(iyond  all  reasonable  doubt,  that 
either  some  of  the  defendants  threw  the  said  bomb,  or  that  the. 
perison  %olu)  did  m  throio  the  mme  was  actiny  undei' the  adciw 
and  proeureHieRt  of  defendants  tif  mine  <fthem,  the  defendants 
and  all  of  them  should  be  acquitted.'' 

In  another  instruction  given  for  the  defense  the  court  said: 
"  It  will  not  do  to  guess  away  the  lives  or  lil)ertics  of  our  citi- 
zens, nor  is  it  proper  that  the  jury  slnnild  guess  that  the  person 
who  threi(}  the  hmnh  which  killed  Degan  was  Instiijated  to  do  the 
act  hi/  the  ji/'oeii/'e/n,  )it  (f  defendants  or  aaij  of  tJiani.  That  fact 
musthe  est(d>Ushi(l  heijond  all  reasonable  doaht  in  the  minds  of 
the  jury,"  etc. 

In  still  anothcM*  instruction  for  the  defense  the  court  said: 
"Therefore  the  jury  must  be  satistieil  beyond  all  reasonable 
doul)t  tiiat  til  e  per  Kim  lliron'buj  said  bomh  loas  aetlmj  as  the  re- 
sult of  the  teach  inij  or  eiicoiiraijeinent  of  defendants  or  some  (if 
them,  before  defendants  can  be  held  liable  therefor,  and  this 
you  must  lind  from  the  evidence." 

Counsel  also  claims  that  the  instruction  now  under  consider- 
ation may  be  construed  to  mean  that  mere  (jeneral  adclee,  in 
l)rint  or  by  speech,  addressed  to  the  public  at  large,  ui-ging 
them  to  commit  deeds  of  violence,  works  responsibility  for  mur- 
der. If  the  instruction  was  too  general  in  this  regard,  it  was 
limited  and  (puiliiied  by  other  instructions  given  for  the  de- 
fendants. 

In  an  instruction  given  for  the  defense  the  court  said  to  the 
jury:  "  It  will  not  do  to  say  that,  because  defendants  ma;/ hare 
adoised  violence,  that  therefoi'e,  when  violence  came,  it  was  the 
result  of  such  advice.    There  must  be  a  direct  connection  es- 
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tablished  bs'  credible  testimony  between  the  advice  and  tlie 
coiisuniintition  of  the  crime,  to  tlio  satisfaction  of  the  jiu'v, 
beyond  all  reasonable  doubt." 

In  another  instruction  for  the  defense — and  all  the  instruc- 
tions for  the  defense  were  prepared  by  the  defendants  them- 
selves, and  the  givin*;-  of  them  was  asked  by  the  defendants  — 
the  court  said:  "Before  a  party  can  be  lawfully  convicted  of 
the  commission  of  a  crime  under  our  statute  concerning'  acces- 
sories, it  is  incumbent  on  the  prosecution  to  show  beyond  all 
reasonable  doubt,  by  credible  evidence,  that  the  crime  was  com- 
mitted by  some  persons  or  person  acting  under  tlie  advice,  aid, 
encouragement,  abetting  or  procurement  of  tlie  (U'iendant 
or  defendants  wliose  convicii  )n  is  asked.  Though  llie  jury 
should  believe  from  the  evidence  that  a  j)arty  in  tact  iidri-sid 
(jenerallij  the  commission,  in  certain  contingencies,  of  acts 
amounting  to  crime,  yet  if  the  act  comi)iained  of  was  in  iacL 
committed  by  some  third  ])arty  of  his  own  mcrt;  volition, 
hatred,  malice  or  ill-will,  and  not  materially  inilnencc.'.l,  eillier 
directly  or  indirectly,  by  such  advice  of  tlie  jtarty  cliai-gcd,  or  if 
he  was  actuated  only  by  the  advice  of  other  jtartich  not  cliargeil, 
and  for  whose  advici)  tlie  defeiKJants  are  not  ics|)oii.>il)li.>,  the 
jiarty  chai'ged  would  not  in  such  case  be  responsible. "' 

In  another  instruction  for  the  defense  the  court  said:  '•Al- 
though the  defendants  or  some  of  them  may  have  spoken  and 
also  published  tlieir  views  to  the  ell'ect,  that  a  social  nnolulion 
should  be  brimght  about  by  force,',  and  that  the  olliceis  of  tli(.' 
law  should  be  resisted,  and,  to  this  eiul,  dyiiaiiiite  slmild  Ik* 
used  to  the  e.\tent  of  taking  human  life,  that  persons  siioiild 
arm  to  resist  the  law,  that  the  law  should  be  throliliMl  and 
killed;  and  aHlmiKjli  .such  Itint/inKjc  mlij/if  ('((Kni'  jh  r.<i)ii.s  toil,  .si  rr 
to  earrij  nut  tin'  dilrlct'  (jimi  (t.s  (ifnri.sal(l  uml  do  the  .tcL  wliieh 
caused  Oillcer  Degan's  death,  yet  the  bomb  may  have  been 
thrown  aiul  Degaii  killed  by  soiiu.'  one  unfamiliar  with  and 
unprompt(>d  by  the  teachings  of  (hd'endants  tn'  any  one  of 
them.  Therefore,  the  jury  must  be  satisfied,  beyond  all  reason- 
able doubt,  that  the  person  throwing  said  bomb  was  acting 
as  the  I'csult  of  the  teaching  or  encouragement  of  the  defend- 
ants," etc. 

The  instruction  last  rpioted,  which  was  di'awn  by  the  coun- 
sel for  the  defense  and  given  at  their  request,  recogni/.cs  and 
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admits  the  claim  that  advisin;^,  encouraging,  aiding  and  abet- 
ting inufdcr,  williiu  tlie  meaning  of  our  statute,  may  be  edected 
tlirougli  tlio  utterance  of  such  speeches  and  tlie  publication  of 
such  articles  as  have  been  heretofore  referred  to.  The  only 
thing  insisted  upon  in  the  instruction  is  that  the  proof  must 
show  clearly  ami  Iteyond  a  resonablc  doubt  the  connection 
between  tlio  speeches  and  publications  as  the  cause,  and  the 
murder  as  the  result. 

The  last  instruction  given  for  the  defendants  limited  the  in- 
structions, having  I'el'ci'ence  to  general  advice  to  commit  mur- 
der or  general  conspiracy  to  commit  murder,  by  ciilling  the 
attention  of  the  jury  specilicalty  to  the  ]\lond;iy  night  i)lot. 
It  was  as  follows:  "If  the  iurv  find  that  on  tlie  eveiiin"'  of 
Alay  od,  at  r>4  West  J.ake  street,  at  a  meeting  at  wiiich  some 
of  the  defendants  were  i)reseMt,  a  propositiiju  was  ado|)led 
that  in  the  event  of  a  collision  between  tiie  police  bjrce,  militia 
or  liremen  on  one  side,  and  tlu;  striking  laborers  on  the  other, 
it  was  agreed  that  certain  orgimizaLioiis,  of  which  some  of  the 
defendants  were  members,  sliould  meet  at  certain  ilesiguated 
l)laces  in  the  city  of  Chicago;  that  a  committee  should  attend 
))ublic  places  and  public  meetings  where  an  attack  Ijy  the  })0- 
lice  and  others  might  be  expected,  and,  in  the  event  of  such  an 
attack  being  mad(\  repent  the  same  to  said  armed  sections  as 
aforesaid,  to  the  end  that  such  attack  miglit  be  resisted  and  the 
])olice  stations  of  the  city  destroy eil;  and  if  the  Jury  further 
liiul  that  on  tlie  niglit  (»!'  May  t  some  person  luikiiowu  went 
l(j  a  meeting  at  the  llay-market  and  threw  a  ijniiib  into  the 
assenibleil  police,  the  explosiiiu  of  which  killed  .Mathias  J'. 
Degan,  and  that  fi'om  all  the  cnidence  in  the  case  the  jury  are 
not  satislied  beyond  all  I'easemable  doubt  that  said  act  causing 
the  deatli  of  said  Degan  was  the  result  of  any  act  in  j'arther- 
unce  (>f  tite  coiimnm  dcshjii  dx  tin  re! a  ntdk-d,  but  may  have  been 
the  umiuthori/.ed  ami  tlie  individual  act  of  some  persuu  acting 
upon  his  own  responsibility  and  volition,  then  none  of  the  de- 
fendants (!an  be  liehl  responsible  therefor  on  account  of  said 
AVest  Lake  street  meeting." 

liut  instruction  .No.  iV^  will  not  be  fouiul  to  be  so  general 
in  character  as  it  is  claimed  to  be,  if  its  language  is  ciu'efully 
analyzed  and  considered  in  connection  with  other  instructions 
jiivcn  for  the  state. 
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The  persons  referred  to  therein  as  being  excited  to  tumult 
and  riot,  and  to  the  use  of  deadly  weapons,  and  to  the  taking 
of  life,  are  "the  people  or  classes  of  people  of  this  city."  The 
expression  is  in  the  alternative.  "Classes  of  people  of  tliis 
city  "  are  words  which,  when  construed  in  the  liglit  of  the  (!vi- 
dence  in  this  record,  could  only  have  been  understood  to  desig- 
nate worlcingnion  of  tlie  city  of  Chicago  connected  with  the 
groups  already  referred  to.  The  persons  advised  by  ])rint  or 
speech  to  comniit  murder  were  the  same  persons  who  were 
excited  to  tumult  and  riot,  etc.  Therefore  the  instruction, 
fairly  interpreted,  menns  that  the  persons  advised  to  commit 
murder  were  the  worlcingmen  belonging  to  and  acting  witli 
the  International  groups,  and  that  the  murder  spoken  of  as  re- 
sulting from  the  advice  given  was  murder  committed  by  one 
or  more  of  such  worlcingmen.  It  is  said  that  the  instruction 
does  not  indicate  the  murder  of  Degan.  but  speaks  simply  of 
murder  generally.  It  was  not  necessary  to  repeat  the  name 
of  Degan  in  everv  instruction.  Tiie  instructions  must  be  con- 
sidered  together,  and  as  Degan's  name  was  mentioned  in  tiie 
two  instructions  preceding,  and  the  one  following  No.  51,  the 
jury  could  not  have  been  misled  upon  this  subject.  The  words, 
''  whether  the  person  who  per|)etrated  such  murder  can  he 
identilled  or  not,"  could  have  referred  lo  no  one  else  tiuui  tiie 
man  who  threw  the  bomb  that  killed  Degan. 

The  words  "without  designating  time,  place  or  occasion" 
must  be  taken  with  the  (jualilicatiou  given  to  tliem  in  the  liftii 
instruction,  tiiat  is  to  say,  such  time,  place  and  occasion  as  the 
committee  of  the  conspirators  appointed  for  that  pur[K)se  miglit 
designate. 

According  to  the  theory  of  this  instruction,  the  defendants 
consi)ired  to  excite  certain  classes  to  tumult,  riot,  use  of  weap- 
ons and  taking  of  life,  "as  a  means  to  carry  their  designs  and 
purposes  into  etl'ect."  The  instruction  does  not  s|)ecify  what 
those  designs  and  purposes  are,  because  they  had  been  stated 
in  the  two  preceding  instructions  to  be  tiie  bringing  about  of 
a  social  revolution  and  the  destructiim  of  the  autiiorities  of  tlie 
city.  The  ordinary  workingman  had  two  purposes  in  view: 
first,  to  get  an  eight-hour  day  of  labor;  second,  to  keep  tlie  ])o- 
lice  from  interfering  to  protect  non-union  laborers  against 
strikers,     TJie  defendants  in  this  case  cared  nothing  about  the 
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eight-hour  moveraont  or  the  contentions  l)ct\veon  union  and 
non-union  men.  Tliey  loolced  beyond  to  the  social  rcvohUion 
They  sou-lit  to  nuike  use  of  tlie  excitenient  among  tlie  work- 
ingmen  over  the  eight-hour  movement  and  over  tlie  attacks  of 
police  upon  strikers,  in  order  to  create  riot  and  tumult  and 
thus  precipitate  the  social  revolution.  The  stirring  up  of  riot 
and  tumult  was  with  them  a  means  to  an  end.  There  is  testi- 
mony tending  to  support  this  view.  The  men  who  excited  the 
tumult  and  riot  l)y  print  and  speech  may  have  had  a  ditferent 
end  in  view  from  that  souglit  by  the  classes  whom  they  so  ex- 
cited. ]>ut  they  were  none  the  less  responsible  for  murder 
that  resulted  from  their  aid  and  encouragement. 

If  the  defendants,  as  a  means  of  bringing  about  the  social 
revolution  and  as  a  part  of  tlie  larger  conspiracy  to  effect  such 
revolution,  also  consi)ired  to  excite  classes  of  woi'kingmen  in 
Chicago  into  sedition,  tumult  and  riot,  and  to  the  use  of  deadly 
wea])ons  and  the  taking  of  human  life,  and,  for  the  purpose  of 
producing  such  tumult,  riot,  use  of  weapons  and  taking  of  life, 
advised  and  encouraged  such  classes,  by  newspaper  articles  and 
speeches,  to  murder  the  autliorities  of  the  city,  and  a  murder  of 
a  pt>liceman  resulted  from  such  advice  and  encouragement,  then 
defendants  are  responsible  therefor. 

It  is  a  familiar  doctrine  of  the  law  in  criminal  cases,  that,  if 
a  reasonalile  doubt  of  the  guilt  of  the  prisoner  is  entertained, 
the  jury  have  no  discretion,  but  must  acquit.  The  twelfth  and 
thirteenth  instructions  for  the  prosecution  are  objected  to  as 
not  correctly  stating  to  the  jury  the  meaning  of  "•  reasonable 
doubt."  The  twelfth  instruction  is  an  exact  copy,  vcvhathn  et 
literatim,  of  the  sixth  instruction  in  MiUer  et  al.  v.  21i.e  People, 
3!)  111.,  -157,  which  we  apiu'oved  in  that  case,  and  wJiich,  since 
that  case,  we  have  indoivsed  as  correct  in  at  least  three  cases, 
to  wit,  llai/  V.  The  People,  CA)  111.,  1 1!) ;  Coimwjhan  v.  Tlie  People^ 
SS  111.,  400;  and  Bunn.  v.  The  People,  10!)  111.,  G35. 

The  portion  of  the  thirteenth  instruction  which  plaintiffs  in 
error  complain  of  is  that  Avhich  is  contained  in  the  following 
words:  "  You  arc  not  at  liberty  to  disbelieve  as  jurors  if,  from 
the  evidence,  you  believe  as  men."  This  expression  has  been 
sanctioned  by  the  supreme  court  of  Pennsylvania  as  having 
been  properly  used  in  an  instruction  given  to  the  jury  by  a  trial 
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juflge,  and  we  are  inclined  to  follow  the  rnlinjr  there  laid  down. 
That  court  said,  in  Nevll.ng  v.  CoinmornoialtJi,  98  Penn.  St.,  .'522: 
"The  learned  jndi^e  then  proceeded  to  say  that  the  doubt  must 
be  a  reasonahlo  one,  and  that  jurymen  could  not  doubt  as  jury- 
men what  they  believed  las  men.  In  all  this  there  was  no 
error.  It  is  the  familiar  lan<:jua,<^e  found  in  the  textbooks  and 
decisions  which  treat  of  the  subject." 

T>y  the  twelfth  and  thirteenth  instructions,  considered  in 
connection  witii  the  eleventh  instruction  for  the  state,  ;ind  also 
in  connection  with  the  definitions  of  reasonable  (loubt  as  eui- 
bodied  in  the  instructions  given  for  the  defense,  we  think  tlio 
law  upon  this  subject  was  correctly  presented  to  the  jury. 

The  statute  of  tliis  state  provides  tliat  "  Juries  in  all  crim- 
inal cases  shall  be  judges  of  the  law  and  fact."  Instruction 
No.  \?>}f,  given  for  the  prosecution,  is  <)I)j('cted  to  as  improperly 
limiting  aiul  fpialifying  this  provision  of  the  statute.  It  tells 
the  jury  that  "  if  they  can  say  upon  their  oaths  that  they  know 
the  law  belter  than  the  court  itself,  they  have  the  I'iglit  to  do 
so;"  .  .  .  but  that,  "before  saying  this  upon  their  oaths, 
it  is  their  duty  to  rellect  whether  from  their  study  and  experi- 
ence they  are  better  qualiiied  to  judge  of  the  law  than  tlie 
court,"  etc. 

The  language  of  instruction  No.  \n\  is  an  exact  copy,  vrr- 
hatim  ct  literatim,  of  the  language  used  by  this  court  in  Sc.hnur 
V.  The  People^  2.1  III.,  17.  The  views  expressed  in  Si-hn'h'r  v. 
The  People  have  been  approved  of  and  indorsed  in  Fineher  v. 
The  People,  23  111.,  2S3;  MnlUnix  v.  The  People,  70  111.,  211, 
and  Pavifton  v.  The  People,  90  III.,  221.  The  questi<m  is  set- 
tled, and  wo  see  no  reason  to  retreat  from  our  position  upon 
this  subject. 

It  is  also  claimed  that  the  court  erred  in  refusing  to  give 
certain  instructions  asked  by  the  defendants.  The  refusal  of 
refused  instructions  numbered  3,  8,  9, 11  and  18  is  especially 
insisted  upon  as  error. 

Instruction  Xo.  3  was  properly  refused  because  it  told  the 
jury  that  those  of  the  defendants  who  were  not  present  at  the 
Hay-viarl'et,  counseling,  aiding  and  abetting  the  throwing  of 
the  bomb,  should  be  acquitted.  Under  our  statute  and  the  de- 
cision of  this  court  in  Brennan  v.  The  Peojple,  15  III.,  517,  the 
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defendants  were  frnilty  if  they  advised  and  encouraged  the 
murder  to  be  committed  although  they  may  not  have  been 
present. 

Instruction  No.  S  was  wrong  for  a  number  of  reasons,  but  it 
is  sulRcient  to  refer  to  one;  it  assumes  that  "a  conspiracy  to 
bring  about  a  change  of  government  ...  by  peaceful 
means  if  possible,  but  if  necessary  to  resort  to /orae  for  that 
purpose,"'  is  not  unlawful.  The  fact  that  the  conspirators  may 
not  have  intended  to  n^sort  to  force,  unless,  in  their  judgment, 
they  should  deem  it  necessary  to  do  so,  would  not  make  their 
conspiracy  any  the  less  unlawful. 

All  that  was  material  in  iiistruction;^  0,  11  and  18  was  em- 
bodied in  the  instructions  which  were  given  for  the  defend- 
ants. 

The  defendants  also  complain  that  tV^e  court  refused  to  give 
an  instruction  for  thorn  which  contained  the  following  state- 
ment: "It  cannot  bo  material  iu  this  case  that  defendants,  or 
.some  of  tliom,  are  or  nuvy  be  socialists,  communists  or  anarch- 
ists," etc. 

If  there  was  a  conspiracy,  it  was  material  to  show  its  pur- 
poses and  objects  with  a  view  of  determining  whether  and  in 
what  respects  it  was  unlawful.  Anarchy  is  the  absence  of 
government;  it  is  a  state  of  society  where  there  is  no  law  or 
su[)reme  power.  If  the  conspiracy  had  for  its  object  the  de- 
struction of  the  law  and  the  government,  and  of  the  police 
and  militia  as  the  representatives  of  law  and  government,  it 
had  for  its  object  the  bringing  about  of  practical  anarchy. 
Whether  or  not  the  defendants  were  anarchists  may  have  been 
a  proper  circumstance  to  be  considered  in  connection  with  all 
the  other  circumstances  in  the  case,  with  a  view  of  showing 
what  connection,  if  any,  they  had  with  the  conspiracy  and 
what  were  their  purposes  in  joining  it.  Therefore,  we  cannot 
say  that  it  was  an  error  to  refuse  an  instruction  containing 
such  a  broad  declaration  as  that  announced  in  the  above  quo- 
tation. 

Defendants  further  complain  because  the  instruction,  num- 
bered 13,  which  was  asked  by  them,  was  refused  by  the  trial 
court.     The  refusal  of  this  instruction  was  not  error. 

It  was  proper  enough,  so  far  as  it  stated  that,  if  a  person  at 
the  Ilay-market,  "  without  the  knowledge,  aid,  counsel,  pro- 
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curcmont  or  abetting  of  tho  dcfondants  or  any  of  them,  then 
or  theretofore  given,  .  .  .  threw  a  honih  among  tlie])oheo, 
vvhcrenpon  resulted  tho  murder  charged  in  the  indictment, 
tlien  tlie  defenchints  wouhl  not  bo  liable  for  the  results  of  such 
bomb,"  etc,  l>ut  the  instruction  is  so  ingeniously  wijrded  as  to 
lead  tho  jury  to  believe  that  tho  person  who  threw  the  bond)  at 
the  Iliiy-market  was  justilied  in  doing  so,  if  the  nu'cling  there 
was  lawfully  convened  and  ])eaceal)ly  conducted,  and  if  the 
order  to  disperse  was  unauthorized  and  illegal.  Counsel  inject 
into  the  instruction  the  hy[>othesis  that  the  bomi>  may  have 
been  thrown  by  an  outside  ])arty  "in  pursuance  <»r  his  view 
of  the  right  of  self-defense."  A  mere  order  to  disperse  cannot 
be  an  excuse  for  throwing  a  dynamite  bomb  into  a  body  of 
policemen,  if  tho  bond^-thrower  had  been  illegally  and  im- 
properly attacked  by  the  police,  while  quietly  att(Miding  a 
peaceable  meeting,  and  had  thrown  tlii^  bond)  to  defend  him- 
self against  such  attack,  another  (pu^stion  would  be  presented. 
Tho  vice  of  the  instruction  lies  in  the  insidious  intimation 
embodied  in  it,  that,  when  a  body  of  policemen,  even  if  in 
excess  of  their  authority,  give  a  wrbal  order  to  an  assemblage 
to  disperse,  a  mend)er  of  that  asst.'mbly  will  In;  excusable  for 
throwing  a  bomb  on  the  groimd  of  self-defense  and  because  of 
the  supposed  invasion  of  his  righvs. 

The  instruction  given  by  the  court  of  its  own  motion,  and 
which  has  already  been  referred  to,  is  also  claimed  to  i>e  er- 
roneous. So  far  as  it  speaks  of  murder  and  advice  to  conuiiit 
murder  in  genei-al  tei-ms,  it  is  sulKcieutly  limited  and  (pialilied 
when  read  in  connection  with  all  the  other  instructions  to 
Avhich  it  si)ecilically  calls  attention.  It  does  not  supei'sede  and 
stand  as  a  substitute  for  the  other  instructions,  given  for 
both  sides.  It  does  not  so  purport  uj)on  its  face.  On  the  con- 
trary, tho  jury  are  directed  to  "carefully  scrutinize"'  sucii 
other  instructions,  and  are  told  that  their  apparent  inconsis- 
tencies will  disappear  under  such  scrutiny.  In  the  last  sentence 
they  are  requested  to  disregard  any  unguarded  expressions 
that  may  liave  crept  into  the  instructions  "  which  seem  to  as- 
sume the  existence  of  any  facts,"  and  look  only  to  the  evidence, 
etc.  "Why  caution  the  jury  to  disregard  certain  expressions  of 
a  particular  kind  in  the  otlier  instructions,  if  the  latter  were  to 
be  entirely  superseded?    We  do  not  think  that  the  instruction 
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given  by  the  trial  jyuh^o  mo  nwtx  is  obnoxious  to  the  objec- 
tions urged  against  it. 

Defendants  also  object  to  the  instruction  as  to  the  form  of 
the  verdict  as  being  erroneous.  It  is  claimed  ti.at  tlie  jury 
Avere  obhge.l  under  tills  instri.cti,.n  to  lind  ti.e  defen.hints  either 
gudty  or  not  guilty  of  nuuiler.  wlicreas  the  jury  were  entitled 
to  lind  that  the  olb^ise  was  a  lower  grade  of  "lioniicido  tlian 
murder,  if  the  evidence  so  warranted.  Tliis  position  is  fnllv 
answered  by  our  decisions  in  the  oases  ol'  I),nn,.  r.  Thr  l\>oJe 
10!)  in.,  (UO,  and  Ihu;,,  v.  Tin  I\u,,h ,  11(5  HI.,  5.-i. 

If  counsel  desired  to  have  the  jury  difl'eren'tlv  instructed  as 
to  the  form  of  tlie  vi.'rdict.  tiiey  siiouhl  have  i)rei)are(l  an  in- 
struction indicating  sucli  I'oi-ni  as  tliey  ileoinod  to  he  CMjrrect, 
and  shouhl  have  aslced  the  trial  court  to  give  it.  Tliev  did  not 
do  so,  and  are  in  no  position  to  complain  iiere. 

The  court,  at  the  re(piest  of  the  defeiuhints,  did  give  the  jury 
an  instruction,  delining  manshingliter  in  the  words  of  the  stat- 
ute, and  specifying  the  pnnishnicnt  therefor  as  fixed  by  the 
statute.  The  court  also  gave  tlie  jury  the  following  instruc- 
tion: "The  jury  are  instructed  that  under  an  indictment  for 
murder  a  party  accused  may  be  found  guilty  of  manslaughter; 
and  in  this  ease,  if,  from  a,  full  and  careful  consideration  of  all 
the  evidence  before  you,  you  believe  beyond  a  reasonable  doubt 
that  the  defendants  or  any  of  them  are  guilty  of  nnuislaughter, 
you  may  so  (ind  by  your  verdict." 

The  next  error  assigned  has  reference  to  the  impaneling  of 
the  jury.  The  counsel  for  plaintilfs  in  error  have  made  an  able 
and  elaborate  argument  for  the  i)ur|)ose  of  showing  that  the 
jury  which  ti'ied  this  case  was  not  an  iinpariial  jury  in  the 
sense  in  which  the  word  '"impartial"  is  used  in  our  constitu- 
tion. We  do  not  deem  a.  consideration  of  all  the  points  pre- 
sented as  necessary  to  a  determination  of  the  case,  and  shall 
notice  only  those  that  seem  to  us  to  be  material. 

Nine  hundred  and  eighty-one  men  were  called  into  the  jury- 
box  and  sworn  to  answer  cpiestions.  Each  one  of  the  eight  de- 
fendants was  entitled  to  a  perem])tory  challenge  of  twenty 
jurors,  making  the  whole  nundjer  of  perem])tory  clialenges  al- 
lowed to  the  defense  one  hundred  and  sixty.  The  state  was 
entitled  to  the  same  number.  Seven  hundred  and  lifty-seven 
were  excused  upon  challenge  for  cause.  One  hundred  and 
Vol.  VI -45 
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sixty  woro  cliallon;[^otl  peremptorily  by  the  dcfcnso  and  fifty 

two  I)V  tllCStiltC. 

Of  tiu?  tw'lvo  jurors  wlio  tried  the  case,  eleven  wcrenccoptod 
by  the  (l«!fon(hmts.  They  challeno;od  one  of  these,  whose 
name  was  I)(  iiker,  for  cause,  but,  after  the  court  overruh^d  the 
ehallen^c,  tlicy  proceeded  to  further  question  him,  and  liiuilly 
accepted  liiiii,  allhouyli  one  hundred  and  foi-ty-twoof  theii"  pcr- 
cnjptory  chnllcnyes  were  at  tliat  time  unused.  They  acccptcil 
the  ten  otiicrs,  inehidin*^  the  juror  Achims,  without  ol)jecti()ii. 
When  A(hims,  the  eleventli  juror,  was  taken,  they  had  forty- 
three  pcM'cmptor}' cliallonges  whicli  they  had  not  yet  used. 

There r< )!'(;,  as  toeh'ven  of  tlie  jurymen,  tiie  «h'IVndants  arc 
estopp(Ml  from  complaining.  Tliey  virtually  aynMMl  to  Ixi  tried 
by  them  lici-ause  they  accepted  them,  when,  by  the  exei'cis(>  uf 
their  unus(.Ml  peremptory  challenges,  they  could  have  compelled 
every  one  of  them  to  stand  aside. 

Counsel  for  the  defendants  com])lain  that  the  trial  coint 
overruled  their  challenges  for  cause  of  twcnity-six  talesmen, 
to  wliose  examinations thevsijecilicallv  call  our  attention.  As 
they  afterwards  ])eremptorily  challenged  the  talesmen  so  re- 
ferred to.  no  one  of  them  sat  upon  the  jury.  Every  one  of  these 
twenty-six  men  had  been  peremptorily  challenged  before  tlio 
eleventh  juror  was  taken. 

After  the  eleventh  juror  was  accepted,  the  forty-three  per 
emptory  cliallenges  which  then  remained  to  tli(>  di  ni'  its 
were  all  used  by  them  before  the  twelfth  juror  wa 

After  the  defendants  had  examined  the  twelfth  j       r,  whose 
name  was  Sanford,  they  challenged  him  for  cause,    i  le  ir  cli  il 
Icnge  was  overruled  and  they  excepted. 

The  one  hundre<l  and  sixtv  talesmen  who  were  perenijitorily 
challenged  by  defendants  were  first  challenged  for  cause,  and 
the  challenges  for  cause  were  overruhnl  by  the  trial  court. 

It  is  claimed  that,  inasmuch  as  the  defendants  exhausted  all 
their  peremptory  challenges  l)efore  the  panel  was  finally  com- 
pleted, the  action  of  the  court  in  regard  to  these  particular 
jurors  Avill  be  considere<l,  and  if  erroneous  such  action  is  good 
ground  of  reversal.  Wethiidc  it  must  be  made  to  appear  that 
an  objectionable  juror  was  put  upon  the  defendants  after  they 
had  exhausted  their  peremptory  cliallenges.  "  Unless  objection 
is  shown  to  one  or  more  of  the  jur}'^  who  tried  the  case,  the 
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antecedent  ridings  of  tlie  court  upon  the  competency  or  incom- 
petency of  juroi-s  wlio  liiivc  boon  ciiullennrd  and  stood  usido 
will  not  be  iiHiuirod  into  in  tins  court."  J/oU  v.  State,  D  Texas 
Ct.  App.,  r)71. 

We  cannot  reverse  this  jud<.inont  for  errors  committed  in 
the  lower  court  in  ovorruUn<>'  clialiouges  for  cause  to  jurors, 
even  thouf-'h  (iefen(hintsexiuuistod  tlioir  jjcremptory  clialicngcs, 
unless  it  is  further  shown  that  an  objoclionabio  juror  was 
forced  upon  them  and  sat  upon  the  case  alter  tliey  luid  ex- 
hausted their  pei-emptory  chalien<,^es.  This  doctrine  is  al)ly  dis- 
cussed ill  Lofj^flHs  V.  The  t^tate,  12  Texas  Ct.  App..  (i5. '  Wo 
think  the  reasoninir  in  that  case  is  sound  and  answers  the  ob- 
jection iiere  made. 

\\\  addition  to  this  reason,  wo  liave  carefully  considered  tlie 
examinations  of  the  several  jurors  challenged  by  the  defend- 
ants peremptorily,  and  while  we  cannot  approve  all  that  was 
said  by  the  trial  ju(l<^e  in  respect  to  some  of  them,  we  find  no 
such  error  in  the  rulings  of  the  court  in  overrulin;-'  the  chal- 
IcMi^^es  for  cause  as  t(j  any  of  them  as  would  justify  a  I'oversul 
of  the  cause.  The  examinations,  as  they  ai)pear  in  the  record, 
of  the  forty-three  talesmen  who  were  challenged  peremptorily 
after  the  eleventh  juror  was  accepted,  show  that  many  of  the 
forty-three  challenges  were  evcrciseil  arbitrarily  and  without 
any  a|)parent  cause.  Such  challenges  were  not  compelled  by 
any  demonstrated  unlitness  of  the  junjrs,  but  seem  to  have 
been  used  up  for  no  other  |)urpose  than  to  force  the  selection 
of  one  juior,  after  the  forty-three  challenges  were  exhausted. 
The  only  (piestion,then,  which  we  deem  it  material  to  consider 
is:  JJid  the  trial  court  err  in  overrulini;,'  the  challen<>'e  for  cause 
of  Sanfi  "d,  the  twelfth  juror,  or,  in  other  words,  was  he  a 
com|)ett  iiL  juror? 

The  following  is  the  material  portion  of  his  examinaticm: 

"Jlave  you  an  opinion  as  to  whether  or  not  there  was  an 
offense  (  ommitted  at  the  Ilay-market  meeting  by  the  throw- 
ing of  , he  bomb?  A.  Yes.  Q.  Now,  from  all  that  \ou  have 
read  and  all  that  you  have  heard,  have  you  an  opinion  as  to 
the  guilt  or  innocence  of  any  of  the  eight  defendants  of  the 
throwing  of  that  bomb?  A.  Yes.  Q.  You  have  an  opinion 
upon  that  (piestiou  also?  A.  I  have.  .  .  .  Now  if  you 
should    be  selected  as  a  juror  in  this  case  to   try  luul  de- 
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ternilno  it,  do  you  believe  that  you  could  exercise  legally 
the  duties  of  a  juror,  that  you  could  listen  to  the  testimony 
and  all  of  the  testinu)ny  and  the  charge  of  the  court,  and,  after 
deliberation,  return  a  verdict  which  would  be  right  an<l  fair  as 
between  the  defendants  and  the  people  of  the  state  of  Illinois^ 
A.  Yes.  sir.  Q.  You  believe  that  you  C(Mdd  do  that?  A.  Yes, 
sir.  Q.  You  could  fairly  and  impartially  listen  to  the  testi- 
mony that  is  introduced  here  ^  A.  Yes.  Q.  And  the  charge 
of  the  court,  and  reiuler  an  impartial  verdict,  you  l)eiievei 
A.  Yes.  Q.  Have  you  any  knowledge  of  the  principles  con- 
tended for  by  socialists,  communists  and  anarchists?  A.  Notii- 
ing  except  what  1  read  in  the])apers.  Q.  -Fust  general  reading? 
A.  Yes,  Q.  You  are  not  a  socialist,  I  presume,  or  a  commu- 
nist? A.  No,  sir.  Q.  Have  you  a  i)i"eju(lic(;  against  tiiem  from 
what  you  have  read  in  the  pa[)ers?  A.  Decided.  Q.  Do  you 
believe  that  that  would  iuHuence  your  verilict  in  this  (;ase,  or 
would  you  trv  the  real  issue  wliich  is  lieri;  as  to  whether  liuiso 
defendants  were  guilty  of  the  luui'der  of  Mr.  Degan  or  not, 
or  would  you  try  the  (iuesti«:n  of  socialism  and  anarchism, 
which  really  has  lujthing  to  do  with  the  case?  A.  Well,  as  I 
know  so  little  about  it  in  reality  at  ]n'esent,  it  is  a  pretty  hard 
question  to  answer.  (,}.  You  would  undertake,  you  would  at- 
tempt, of  course,  to  try  the  case  upon  the  evidence  introiluced 
here,  upon  the  issue  which  is  presentotl  here?  A.  Yes,  sir.  .  .  . 
Q.  AV^ell,  then,  so  far  as  that  is  conceiMUMl,  I  do  not  care  what 
your  o))inion  uiay  be  now,  for  your  opinion  now  is  made  up  of 
random  conversations  and  fnuu  newspaper  reading,  as  I  under- 
stand? A.  Y^es.  (i.  That  is  notliingi'eliable.  Youdo  not  regai'd 
that  as  being  in  the  nature  of  sworn  testimonv  at  all,  do  vou? 
A.  No.  Q.  Now,  when  the  testimony  is  introduced  here,  ami 
the  witnesses  are  examined,  you  see  them  and  look  into  tiieir 
countenances,  judge  who  arc  worthy  of  belief  and  who  aic 
not  worthy  of  belief, —  don't  you  think  then  you  would  beal)le 
to  determine  the  question?  A.  Yes.  Q.  Regardless  of  any 
impression  that  you  might  have,  or  any  oj)inion?  A.  Yes. 
Q.  Have  you  any  opposition  to  the  organization  by  laboiing 
men  of  associations  or  societies  or  unions,  so  far  as  they  have 
reference  to  their  ov.-n  advancement  and  ])r()tection  and  ar(! 
not  in  violation  of  law?  A.  No,  sir.  Q.  Do  ycm  know  any 
of  the  members  of  the  police  force  of  the  city  of  Chicago? 
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A.  N'ot  one  by  naiiio.  Q.  You  arc  not  acqiiainced  with  any 
one  that  was  eitliei-  injured  or  killed,  I  supposo,  at  the  Hay 
market  mcctino-^  A.  Xo.  .  .  .  Q.  If  you  should  be  selected  as 
a  juror  in  this  case,  do  you  believe  that,  regardless  ol;  all  prej- 
udice or  oi)inion  which  you  now  have,  you  could  listen  to  the 
legitimate  testimony  introduced  in  court,  and  ui)on  that,  and 
that  alone,  render  and  return  a  fair  and  impartial,  unpreju- 
diced and  unbiased  verdict?    A.  Yes." 

The  foregoing  examination  was  by  the  defense.  The  fol- 
lowing was  by  the  state: 

"Q.  Upon  what  is  your  opinion  founded  — upon  newspaper 
reports?  A.  Well,  it  is  founded  on  the  general  theory,  and 
what  I  read  in  tlie  newspapers.  Q.  And  what  you  read  in  the 
papers?  A.  Yes,  sir.  Q.  J  lave  you  ever  talked  with  any  one 
that  was  present  at  the  llay-market  at  the  time  the  bomb  was 
thrown?  A.  No,  sir.  Q.  Have  you  ever  talked  with  any  one 
who  professed  of  his  own  knowledge  to  know  anything  about 
the  connection  of  the  defendant  with  the  throwing  of  that 
bomb?  A.  No.  Q.  Have  you  ever  said  to  any  one  whether  or 
not  you  believed  the  statements  of  facts  in  the  newspapers  to 
bo  true  ?  vV.  1  have  never  exjiressed  it  exactly  in  that  way,  but, 
still.  J  have  no  reason  to  (hink  they  were  false.  Q.  AVell,  the 
(|uestion  is  n!)t  what  your  opinion  of  that  was.  Ti)e  question 
simply  is  —  it  is  a  (|uestion  made  necessary  by  our  statute,  per- 
haps? A.  Well,  1  don't  recall  whether  I  have  or  not.  Q.  So 
far  as  you  know,  then,  you  never  have?  A.  No,  sir.  Q.  Do 
you  believe  that,  if  taken  as  a  juror,  you  can  try  this  case  fairly 
and  impartially  and  render  a  verdict  upon  the  law  and  evi- 
dence?    A.  Yes." 

It  is  objected  that  Sanl'ord  had  formed  such  an  opinion  as 
disqualified  him  from  sitting  upon  the  jury. 

It  isappanmt  from  the  foregoing  examination  that  the  opin- 
ion of  the  juror  was  based  upon  rum(;r  or  newspaper  statements, 
and  that  he  had  expressed  no  op'uiou  as  tothe  truth  of  such 
rumors  or  statements.  He  stated  upon  oath  that  he  believed 
he  could  fairly  and  impartially  re.ider  a  verdict  in  the  casein 
accordance  with  the  law  and  evidence.  That  tlie  trial  court  was 
satislied  of  the  truth  of  his  statements  would  appear  from  the 
fact  that  the  challenge  for  cause  was  overruled. 

Therefore,  the  examination  of  the  juror  shows  a  state  of  facts 
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which  brings  his  case  exactly  within  the  scope  ana  meaning  of 
the  third  proviso  of  the  fourteenth  section  of  chapter  7S,  r^iiti- 
tlcd  '"Jurors,"  of  our  lloviscd  Statutes.  Tliat  proviso  is  as  fol- 
k)ws:  ^'  Arul  provided /urt/ier,  that  in  iho  trial  of  any  criminal 
cause  the  fact  that  a  ])erson  called  as  a  juror  has  formed  an 
opinion  or  impression  based  upon  rumor  or  newspaper  state- 
ments (about  tlic  truth  of  which  ho  has  exjjressed  no  opinion) 
shall  not  disqualify  him  to  serve  as  a  juror  in  such  case  if  iio 
shall,  upon  oath,  state  that  he  believes  he  can  faii'ly  and  im- 
partially render  a  verdict  therein  in  accordance  with  the  law 
and  the  evidence,  and  the  court  shall  be  satisfied  of  the  truth 
of  such  statement." 

In  Wilnon  V.  The  People,  94  111.,  299,  one  William  Gray  was 
examined  touching  his  qualifications  as  a  juror,  and  said:  "I 
have  read  newspaper  accounts  of  the  commission  of  the  crime 
with  which  the  defendant  is  charged,  and  have  also  conversed 
with  several  persons  in  regard  to  it  since  coming  to  Carthage 
and  during  my  attendance  upon  this  term  of  court;  do  not 
know  whether  they  are  witnesses  in  the  case  or  not;  do  not 
know  who  the  witnesses  in  the  case  are.  From  accounts  1  have 
read,  and  from  conversations  I  have  had,  I  have  formed  an 
opinion  in  the  case;  would  have  an  opinion  now  if  the  facts 
should  turn  out  as  I  have  heard  them,  and  I  think  it  would  take 
some  evidence  to  remove  that  opinion;  would  be  governed  by 
the  evidence  in  the  ease,  ami  can  give  the  defendant  a  fair  and 
impartial  trial  according  to  the  law  and  the  evidence."  (J ray 
was  challenged  for  caus(\  and  the  challenge  overruled  by  tlio 
trial  coui't.  We  held  "  that  all  objection  to  (Jray's  com|)etency 
was  clearly  removed  by  the  proviso  above  (]uoted."  We  also 
there  said,  "The  opinion  formed  seems  not  to  have  been  de- 
cided, but  one  of  a  light  and  ti-ansient  character,  which,  at  no 
time,  would  have  discjualilied  the  juror  from  scM-ving." 

The  expressions  of  Sanford  in  the  case  at  bar  as  to  the  opin- 
ion formed  by  him  are  not  so  strong  as  those  used  by  (iray  ia 
the  Wilson  case  in  i-egai'd  to  his  opinion.  Sanfonl's  impres- 
sions were  not  such  as  would  refuse  to  \Meld  to  the  testinnniy 
that  might  be  offered,  nor  were  they  such  as  to  close  his  mind 
to  a  fair  consideration  of  the  testimonv.  They  were  not 
"Btrong  and  deep  impressions,"  such  as  are  referred  to  by  (.liief 
Justice  Marshall  when  he  said,  ujjon  the  trial  of  Aaron  JJurr 
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for  treason,  "Those  strong  and  deep  impressions  wliicli  will 
close  tlie  mind  against  the  testimony  which  may  be  olfered  in 
opposition  to  them,  which  will  combat  that  testimony  and  re- 
sist its  force,  do  constitute  a  sullicient  objection  to  a  juror," 
1  JJurr  Ti-ial,  -tlO. 

Counsel  i'or  the  defense  seem  to  claim  in  their  argument  that 
the  pi'oviso  above  ciuoted  is  unconstitutional,  in  that  it  violates 
section  0  of  article  2  of  the  present  constitution  of  this  state, 
Avliich  guaranties  to  the  accused  party  in  every  criminal  prose- 
cution ''  a  s|)eedy  {)ublic  trial  by  an  impartial  junj  of  the 
county  or  district  in  which  the  oifenso  is  alleged  to  have  been 
committed."'  We  do  not  think  that  the  [)roviso  is  unconstitu- 
tional for  the  reason  stated.  The  rule  which  it  lays  down, 
wdien  wisely  applied,  docs  not  lead  to  the  selection  of  partial 
jurors.  (Jn  the  contrary,  it  tends  to  secure  intelligence  in  the 
jury  box,  and  to  exclude  from  it  that  dense  ignorance  which 
has  often  subjected  tiie  jury  system  to  just  criticism.  A  stat- 
ute upon  tills  subject  similar  to  ours,  and  attacked  as  unconsti- 
tutional for  the  same  reason  hero  indicated,  was  held  to  bo 
constitutional  by  the  court  of  appeals  in  the  state  of  New 
York  in  Stukfn  v.  Tke  People^  53  X.  Y.,  171. 

The  juror  Sanford  further  stated  that  he  had  a  prejudice 
airainst  socialists,  communists  and  anarchists.  This  did  not 
dis(pialify  him  from  sitting  as  a  juror.  If  the  theories  of  the 
anarchists  should  be  carried  into  practical  elfect,  they  would 
involve  the  destruction  of  all  law  and  government.  Law  and 
government  cannot  be  abolished  without  revolution,  bloDdshed 
and  murder.  The  socialist  or  communist,  if  he  attempted  to 
put  into  i)ractical  operation  his  doctrine  of  community  of  prop- 
erty, would  destroy  individual  rights  in  property.  Practically 
considered,  the  idea  (»f  taking  a  nuin's  property  from  him  with- 
out his  consent  for  the  purpose  of  i)utting  it  into  a  common 
fund  for  the  benelit  of  the  community  at  largo,  involves  the 
commission  of  theft  and  robliery.  Therefore,  the  prejudice 
Avhich  the  ordinary  citi/en.  who  looks  at  things  from  a  practi- 
cal stand-point,  would  have  against  anarchism  and  commu- 
nism, would  be  nothing  more  than  a  prejudice  against  crime. 

In  Winncsliirh  Iimiiranre  C<>iii/>itu;/  v.  SchaeUei\  00  III.,  405, 
we  said  "a  man  may  have  a  prejudice  agamst  crime,  agamst  a 
mean   action,   against   dishonesty,  and   still  be  a  competent 
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juror.  This  is  proper,  and  such  ])roju(lico  will  never  force  a 
jury  to  i)reju(]gc  an  innocent  and  honest  man."  In  liahinxon. 
etal.  V.  Eandall,  suj>fa,  we  a<,^ain  said:  "  The  mere  fact,  tlien;- 
fore,  that  a  juror  may  Iiave  a  prejudice  a<,fainst  crime  does  not 
disqualify  him  as  a  juror.  A  juror  may  he  i)rejudiced  against 
larceny  or  burglary  or  murder,  and  yet  such  fact  would  not  in 
the  least  discpialify  him  from  sitting  upon  a  jury  to  try  sonuj 
person  who  might  be  charged  with  one  of  those  crimes.'' 

Sanford  stated  that  ho  would  "attempt  to  try  the  case  upon 
the  evidence  introduced  here,  upon  the  issue  which  is  presented 
hero."  The  issue  presented  was  wiiether  the  defendants  were 
guilty  or  not  guilty  of  the  murder  of  ^latthias  J.  Degan.  Any 
])rejudice  ngainst  communism  or  anarchism  would  not  i-ender  a 
juror  incapable  of  trying  that  issue  fairly  and  impartially. 

We  cannot  see  that  the  trial  court  erred  in  overruling  the 
challenge  for  cause  of  the  twelfth  juror.  This  being  so,  it 
does  not  apjjoar  that  the  defendants  were  injurcMl  or  that  tiieir 
rights  were  in  any  way  prejudiced  by  his  selection  as  a  jury- 
man. 

On  the  motion  for  a  new  trial  the  defendants  read  thr<>e  atli 
davits  for  the  purpose  of  showing  that  shortly  aftei'  May  4, 
ISSG,  two  of  the  jurors  had  given  utterance  to  expri'ssions 
showing  prejudice  against  the  defendants.  The  two  jui'ors 
made  counter-allulavits  denying  that  they  used  the  expressions 
attributed  to  tiiem. 

Wo  do  not  thiidc  that  the  ailidivits  satisfactorily  proved 
previously  ex[)ressed  o])inions  on  the  part  of  the  jurors  referred 
to.  It  is  a  dangerous  pi'actice  to  allow  verdicts  to  be  set  aside 
upon  eu;  jMi/'fe  allidavits  as  to  what  jurors  are  claimed  to  have 
said  before  they  were  summoned  to  act  as  jurynieu.  T\w  parties 
making  such  allidavits  submit  to  no  cross-examination,  and  the 
correctness  of  their  statements  is  subject  to  no  test  whatever. 
We  adhere  to  the  views  which  we  have  recently  expressed 
upon  this  subject  in  the  (.'ase  of  J/if(//u'.s  v.  The  People,  ll(»  ill., 
2.'J0. 

The  defendants  claim  that,  although  they  were  entitled  to 
one  hundred  and  sixty  peremptory  challenges,  yet  the  state 
was  entitled  to  ojdy  twenty.  And  they  charge  it  as  error  that 
the  state  was  allowed  to  peremptorily  challenge  more  tiiaii 
twenty  talesmen.    The  statute  says:     *' The  attorney  prosecul 
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ing  on  boluilf  of  tlio  poople  sliall  be  mlinittcd  to  a  peremptory 
cluillongo  of  the  same  number  of  jurors  tliat  the  accused  is  en- 
titled to.-'  11.  S.,  eh.  :58,  sec.  432.  We  cannot  conceive  hou- 
lanjruage  can  l)o  plainer  than  that  here  used;  it  explains  itself 
and  njqnires  no  further  remark. 

The  defendants  also  claim  that  the  trial  court  erred  in  refus- 
ing a  separate  trial  from  the  other  defendants  to  the  defend- 
ants Spies,  Schwab,  Ficlden.  Xeebe  and  Parsons.  E-ror  cannot 
be  assigned  upon  the  refusal  to  grant  separate  trials  where 
several  are  jointly  indicated.     It  was  a  matter  of  discretion  with 
the  court  behjw.     AVe  so  decided  in  Maton  et  al  v.  Tl,e  People, 
15  J 11.,  i";;5(>,     We  are  unable  to  see  any  abuse  of  the  discretion 
in  this  case.     Defendants  also  take  exceptions  to  the  conduct 
of  the  special  baililf.      The   I'cgular  panel  having  been  ex- 
hausted, and  lh(!  defendants  having  ol)jeeted  "  to  the  sheriff  sum- 
moning a  sulHcient  nuni!)er  of  persons  to  lill  the  ])anel  ■'  of  jurors, 
the  court  appointed  a  special  baiblf,  named  Ilyce,  to  summon 
sucli   pcM'sons  under  section  1:5,  chapter  To,  Kevised  Statutes. 
On  the  motion  for   new  trial  defendants    read  the   ailidavit 
of  one  Stevens,  in   which  Stevens  swore  that  he  ha,d  heard 
one  l"iiV(  1'  si'v  tlijit  he  '  Favor)  had   heard   liyce  sny  that  he 
(Ilyce)  was  summoning  as  jurors  snch  men  as  the  defense  would 
be  com))elled  to  challenge  perem|)torily,  etc.     The  defendants 
then  made  a  motion.  I)ase(l  u[)on  this  ailidavit,  that  Favor  be 
compelled  to  conu^  hcfore  the  court  and  testify  to  what  Ryce 
had  said  to  him.     The  refusal  of  the  court  to  grant  the  appli- 
cation is  complained  of  as  error. 

The  statements  in  the  ailidavit  were  mere  hearsay  and  were 
too  indelinite  ami  ronote  to  base  any  motion  upon.  More- 
over, if  Ivyce  did  make  the  remark  in  cpiestion  to  Favor,  it  does 
not  apjx'ar  that  (hifeMidants  were  hamuli  by  it.  There  is  notli- 
iuf  to  show  that  Uvc(i  inade  anv  remarks  of  any  kind,  ])roper 
or  improper,  to  the  jurors  whom  he  summoned. 

In  addition  to  this,  it  is  not  shown  that  the  defendants 
served  Favor  with  a  sul)p(ena  so  as  to  lay  a  foundation  for  com- 
pelling his  attendance. 

We  think  that  the  course  inu'sned  on  the  trial  in  regard  to 
the  nmnner  of  impaneling  the  jury  was  correct  and  in  accord- 
ance with  the  plain  meaning  of  section  21,  cluipter  TS,  of  lie- 
vised  Statutes.    That  section  says  "  that  the  jury  shall  bo  passed 
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upon  and  accepted  in  panels  of  four  by  the  parties,  co;nmoncin<r 
with  the  plaintKF."  Tiie  state  is  not  called  upon  to  tender  the 
defendants  a  second  panel  before  the  defentlants  tender  it  back 
four. 

We  cannot  see  that  the  roniarics  of  the  state's  attorney  in  his 
argument  to  the  jury  were  marked  by  any  such  improprieties 
as  require  a  reversal  of  the  judgment.  I17/.sY>;i  v.  TIic  People, 
supra,  and  Gin'riti/  v.  The  People,  107  111.,  1(18. 

In  their  lengthy  argument,  counsel  for  tlie  defense  make 
some  other  points  of  minor  importance,  which  art.'  not  here 
noticed.  As  to  these  it  is  sulHcient  to  say  that  we  have  con- 
sidered them  and  do  not  regard  them  as  well  taken. 

The  judgment  of  the  criminal  court  of  Cook  county  is 
atlirmed. 

Justice  Mulkey.  As  it  is  not  my  intention  to  file  a  separate 
opinion,  as  I  should  have  done  had  health  p;M'mitte;l,  1  desire 
to  avail  myself  <•'  this  occasion  to  say  from  the  bench  that, 
while  I  concur  in  "ihe  conclusion  reached,  and  also  in  the  gen- 
eral view  presented  in  the  opinion  liled,  I  do  not  wish  to  be 
understood  as  holding  that  the  record  is  free  from  eri-or,  for  1 
do  not  think  it  is.  I  am,  nevertheless,  of  opinion  that  none  of 
the  errors  complained  of  are  of  so  serious  a  character  as  to  re- 
quire a  revei-sal  of  the  judgment. 

In  view  of  the  number  of  defendants  on  trial,  the  great 
length  of  time  it  was  in  progress,  the  vast  amount  of  testimony 
offered  and  passed  upon  by  the  court,  and  the  almost  number- 
less rulings  the  court  was  re(piired  to  make,  the  wonder  with 
me  is  that  the  errors  were  not  juore  numerous  and  more  serious 
than  they  are. 

In  short,  after  having  carefully  examined  the  record  and 
given  all  the  questions  arising  upon  it  my  very  best  thought, 
with  an  earnest  and  conscientious  desire  to  faithfully  discharge 
my  whole  duty.  I  am  fully  satisfied  that  the  conclusion  reached 
vindicates  the  law,  does  comi)lete  justice  between  the  prisoners 
and  the  state,  and  that  it  is  fully  warranted  b}^  the  law  and 
the  evidence. 

TuE  CuiEF  Justice.  In  this  case  the  court  orders  that  the 
sentence  of  the  criminal  court  of  Cook  county  on  the  defend- 
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ants  in  the  indictment  — August  Spies,  Michael  Schwab,  Sam- 
uel Fiehlen,  Albert  R.  Parsons,  Adolph  Fischer,  George  Engel 
and  Louis  Lingg- -be  carried  into  elFect  by  the  sheriff  of  Co"ok 
eounty  on  Friday,  the  11th  day  of  November,  between  the 
hours  of  10  o'clock  in  the  forenoon  and  4  in  tiie  afternoon  of 
that  day. 
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ABDUCTION. 

1 .  To  convict  of  ab<luction  under  section  283  of  the  Pon.al  Code  of  New 

Yorlt,  as  aniondwl  liy  section  2,  clia])ter4G,  Laws  of  Nmv  Yurli  of  1884, 
not  otdy  nnist  a  "  taliinj; "  be  shown,  l)nt  also  tiiat  sueli  takinR  was  for 
tlio  inirjiose  of  prostitution.  Tlie  evidence  corrohoratinj;  tiiiit  of  the 
abducted  female  nutst  tend  to  prove  eacli  of  the  facts  constituting  tlie 
crime.    Peoi)lr,  v.  Pluth,  1. 

2.  And  where  the  female,  of  lier  own  free  will,  left  her  home  and  volun- 

tarily entered  defendant's  concert  saloon,  anil  remained  there  a  month, 
defendant  not  bein;^  prijviously  acupiaintod  with  her,  or  having  knowl- 
edge of  lun-  name  (U-  family,  and  no  evideiu'e  having  iiern  given  to 
corroborate  lier  testimony,  except  that  on  lieing  asked  aluait  her,  de- 
fendant denied  any  knowleilge  of  a  girl  by  tiie  name  imiuired  for,  and 
that  he  kept  a  disorderly  house,  such  does  not  constitute  the  ott'euse 
intended  by  section  28:i  of  the  Penal  Code.     1<1. 

S.  Tliis  section  docs  not  constitute  the  emi)loyment  of  a  female,  under  the 
ago  of  sixteen  years,  for  immoral  purposes,  a  criminal  oll'en^e.  unless 
it"is  accompaT>ied  with  the  taking  of  her  person  by  some  active  agency 
for  such  purpose.    Id, 

ABORTION. 

1.  Death  resulting  from  criminal  abortion  is  not  a  necessary  ehnnent  in 
the  olfense,  but  tixcs  the  degree  of  the  iiuiiishment.  Ualluuj  v. 
Com.,  7. 

2  Tho  coinpetenov  of  dying  declarations  is  restricted  to  those  cases  in 
wbieh  the  death  is  tlie  subject  of  the  charge;  they  are  conseiiuently 
inadmissible  under  an  indictment  for  abortion.    Jd.     (.See  note.) 

;t    Where  an  indictment  charged  an  abortion  by  means  of  powilers,  it  is  not 
error  for  the  court  to  charge  that  tho  abortion  would  be  crmunal  it 
procured  by  an  instrument,  with  criminal  intent.     Id. 
1    In  an  indictment  for  murder  the  killing  must  be  charged  as  done  with 
malice  aforethought.    State  v.  Thurman,  10. 


i). 


Wlien  drugs  are  administered  and  instruments  thrust  into  the  body  cf 
deceased  with  the  speciUc  intent  to  produce  an  abortion,  these  acts  im- 
ply uialicc. 


Id. 


ACCESSORIES  BEFORE  THE  FACT  AND  PRINCIPALS. 

The  ANARCHIST  Conspiracy  Murder  Case.- While  it  is  conceded  that 
no  one  of  the  defendants  threw  the  bomb  with  Ins  own  band  winch 
caus'-d  the  death  of  officer  Degan,  the  statute  <;ti;':;;;;f ,;',;;  J^ 
the  distinction  between  accessories  before  the  tact  ;'  1  ,  '^'I'i^ 
and  under  it  all  accessories  before  the  tact  are  made  I  ^  '  '  «  -  ^l' 
Hioref.)re  the  defendants  advised,  encouraged,  aided  oi  abettea  tiic 
Sg  oVD.^an,  ti.oy  are  as  guilty  as  thougli  tliey  took  Ins  lite  with 
their  own  huiuls.    Spies  et  al.  v.  Ihe  People,  .j-O. 
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ADMISSIONS  AND  CONFESSIONS. 

Admissions  of  codkfenpant.— Statements  nmdo  to  a  witness  liy  one  of 
two  (let'endantH  to  an  indictment  for  burKlniy,  wliil(?  the  oilier  (;o- 
(lefendiint  is  under  arrest,  are  adniisaiblo  ayaiust  llieni.  Smith  v.  Tlw. 
People.  80. 

See  Evii>ENr!K,  7.  Also  the  Annrchist  Conspiracy  JIurdcr  Case,  .Spies  ?'. 
The  I'cople.  570. 

ADULTERY, 

1.'  iNDicrrMKNT. —  In  an  indictment  under  section  208  of  the  Criminal  Code 
of  Neliraska.  af;ainst  a  Jiusband,  for  denertitif^  Ids  wife  and  livinsrand 
c,olial)itinfj:  with  aiiotlier  woman  in  a  state  of  adultery,  the  oUVnsi' 
must  be  alle;;ed  substantially  in  the  languajjo  of  the  statute.  Lord  v. 
The  Slate,  17. 

2.  WiTNKSs  — WiFK  coMPKTF.NT.— The  wifo  hd( t  lo  be  a  competent  wit- 

ness ai^ainst  her  husband  on  his  trial  upon  an  indictment  for  adultery, 
under  a  statute  |iernuttin<^  a  iiusband  or  wifo  to  testify  in  a  criminal 
proeeediii}^  for  a  crime  eoiiimilted  by  one  aj^ainst  the  other.     I<L 

3.  Makriaof. —  EviDKNCK. —  Marriage  maybe  provtjd  by  an  eye-witness, 

and  if  foUoweil  by  cohabitation  its  valitlity  will  be  jtresumed.     J(L 

AIDIXt}  TARTY  UNDER  AllREST  TO  ESCAPE. 

1.  AlDiN(»  EWAPR  OF  PARTY  UNDKii  AUUKST.— An  information  for  aiding; 

a  party  under  arrest  to  escape  need  not  alle;;e  tliattlu'  respondent  had 
knowledge  of  tli(>  iU'rest,  or  tliat  the  party  was  in  (-usOflly,  or  that  re- 
spondent did  the  act  ehar};ed  with  an  intent  to  aid  the  esca|;<'.  J'eopli' 
V.  Mi(n<(!J  et  at.,  ol. 

2.  Charginp;  the  ofTense  laid   in  the  informati«)n  subst:intially  in  the  lati- 

guaj;(>  of  the  statute,  accompanyiufj;  it  with  a  statement  of  the  facts 
ujjou  which  it  arose,  is  sulHcieiit.     1(1, 

ALIBL 

1.  BURDFN  OF  PROOF  IN  AUBi.—  When  defendant  introduces  testimony 

tendint!;  to  j)rove  an  (ilihi,  the  btirden  of  proof  to  establish  the  same 
does  iKit  sliift,  and  if  u|)on  iill  tiie  evidence,  inclu  iin;^  that  for  and 
against  the  tililii,  there  remains  in  the  mind  »if  tlie  Jururs  a  re.asonal)!e 
d(jubt  as  to  the  defendant's  Ki'ilt,  thev  nuist  ac(|uit.  MeLain  v.  The 
State,  21.    (See  note.)    The  Slate  v.  MeCraekeu,  20i). 

2.  Same  —  Contra nicTiNO  defendant.—  Where  the  .-iccused  testifies  as  to 

his  being  in  another  city  on  the  night  of  the  burglary  and  is  interro- 
gated as  to  seeing  a  procession  there  that  night,  the  aj)pearaneo  of  such 
procession  may  be  shown  by  imother  witness  in  order  to  coutradiet 
nim.    People  v.  Gibson,  85. 

APPEAL. 
See  Presumptions,  2. 


ARREST. 
See  Aiding  Party  under  Arrest  to  Escape. 

ARREST  OF  JUDGMENT. 
See  Practice,  ft 


INDEX. 


710 


ARSON. 

In  an  indk'Tmf.nt  roii  akwn  it  isi  not  ii(>f('s«arv  to  rlifiirc  (Ik^  Iiomho  was 
set  on  liri' wilh  iiimIicc  iirorollioiitilit,  l.iil  ii'icp'lv  "  wiltnlU  a;iil  mali- 
ciously," nor  lioc.s  it  vitiate  tlic  indictnii'iit  llial  l!ic  i'o|.iila'tiv-  is  uswl 
when  tiu)  filatutu  has  willully  or  niali(aou!,ly.    Slali'  r.  I'ricc.  ;J3. 

ASSAULT. 

1.  What  fONvrniTiN  assait.t.— Presenting  ami  aiminiz;  an  unlomlod  piin 
at  a  person  witliin  sliooiini;  (listanee.  in  such  nuuMcr  as  to  terrify 
liiin.  he  not  knowini,'  that  tiie  jx^xu  is  not  loa.leil,  will  m  t  sMpjiort  a  eon- 
vietion  for  a  eiiininal  assault,  although  it  may  suji[  .irt  a  ei\  il  action 
for  damages,     ('liiipiiinn  v.  The  St<it<','M. 

','.  Assault  (IK  (Uticku  —  Inoictmkxt.— An  indiitne'iit  under  the  Codo 
(Ore;;on),  jJtl^T,  for  assanltinj;  an  ollieer  wiih  a  deadly  \vea|ion.  must 
Het  out  that  the  accused  knew  tiiat  the  |ieison  assaul  'il  was  an  ollieer. 
Stiiti'  r.  Sill  nil,  4'-'. 

3.  AssAfi.T  Willi   A  danokuous  weapon.    Stali!  r.  Amiiiloii,   11.    (Sec 

note.) 

4.  Infokmations— AssAfiT  with  intknt  to  Kiij,.— The  act  "t())irovid(! 

for  prosecui  m^-  olfenses  on  iuforination,  and  \n  disiieasc  with  the  eall- 
inH'  of  .i;rand  juries  except  hy  order  ot  the  districi  Mid'^cs,"  which  took 
eti'i'ct  .June  II),  iss,"),  of  tile  state  of  Nehraslia.  n|i|il:es  to  all  cases  where 
pranil  juries  were  rec^uired  after  the  act  Iook  i  it  ct.  Joiun  v.  The 
State.  45. 

5.  Assault  with  intknt  to  um'k  — Fraud  and  THi;n.\Ts.— To  warrant 

a  conviction  umler  an  indictment  for  an  a>s:iult  ai.d  hailt  ry  with  in- 
tent to  commit  rape,  the  state  must  jivove  the  actind  or  alleinpted  use 
of  force.  I''i and  and  tlireats  have  no  part  in  such  an  olfeiise  under 
tiie  Penal  C-'odo  of  Texas.     JSnniii/  t:  Tlic  Stiitr,  V.K 

(i.  AssAt:i.T  WITH  INTKNT  TO  KOI!. —  Direct  and  iio-^itive  evidence  of  a 
felonious  intent  is  not  necessary  in  a  prosecntinii  i'or  ass^iult  and 
battery,  for  il  there  is  (>ven  a  scintilla  of  evidence  \<>  thai  ellect,  tlie 
supremo  court  will  not  reverse  on  the  i;i(innil  that  sucii  evideiico  is 
iudirect  and  unsatisfactory.    Padijiit  i\  Tlic  Slate,  ')i. 

ATTEMPT  TO  CJOir.AIIT  BUR(JLAKY. 

Information  fou  attempt  to  commit  buugi.ahy  —  Oki-knsi-..  how  ciiATjaED. 
An  inlormalion  for  an  atteiniit  to  comni.t  liurL;lary.  a  statulory  of- 
fense, which  char^;'es  the  oll'ense  in  the  lant,uage  of  the  btatuto,  is 
sutliciont.    reoplc  v.  Murraij  et  at.,  51. 


BAIL. 

Bait.  AFTER  VKr.nicT,  when  aixowable— '-Convutiox."  in  statute, 
construed.—  A  defendant  convicted  of  felony  in  a  case  not  punisli- 
al)ie  with  death  is  not,  under  the  Calil'ornia  statute  (see.  l",' 71,  Penal 
Code),  entille<l,  as  a  matter  of  ri>,dit,  to  he  adniitlcd  to  hail  alter  con- 
viction, bail  h  ■ins;- allowable  in  such  eases  only  a.,  a  matter  ol  discretion. 
The  W(!rd  "  conviction,  '  as  used,  si<;nitics  a  tindiiiK'  by  the  jury  of  a 
verdict  that  the  accused  la  guilty.     Er  parte  llivini,  5.). 

Taken  by  siik.uikf  in  excess  of  amount  diukcted  hy  court,  void.— 
Where  the  district  court  directs  l)ail  to  be  taken  in  the  penalty  ot 
.«1  20O.  and  the  sherilf  reiiuiresand  accepts  from  the  la-incipal  and  liis 
sulvties  a  bon.l  in  the  sum  of  !t!l,'J5»,  the  bond  is  utterly  void,  as  the 
sherilf  is  only  authorized  to  re(iuire  bail  in  such  an  amount  as  is  di- 
rectod  by  the  court.    Roberts  et  ul.  v.  The  State,  Ol.    (bee  note.) 
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BASTARDY. 

1.  iMrnisoNMF.NT  FOR  DKiiT. —  Tlio  provision  of  tlio  constitution  doplnrinp 

that  "  no  juTson  kIimII  In;  iniprisont'd  for  (l('l)t  oxci'iit  in  ciiscs  of  frauil  " 
appli*'!)  only  to  liiibilitius  arisin;j;  ui)on  contract,     la  re  Wlicclcr,  70. 

2.  IJastakdy  —  (^HJK.CT  ok  ruoswiriox. — Tlu'  jmrpoHo  of  a  prowoilins  in 

lia>tarilv  is  to  coiMpcj  tlu- father  of  tlic  ilU';;itiniiit<>  <'hil<i  to  a-^sist  in 
Knpportin.^' til* ■  fruit  of  liis  immoral  act,  ami  to  iiiiltMiinify  tiio  public 
against  tlio  liurdcn  of  wui)pivrtin>j;  tlic  cliilil.     Id,    (Sec  note.) 

3.  Imi'hisonmk.nt  to  kxi'oiu'I';  ,ii:i>()mi;nt  rou  mmxtknanck  ok  cnn.n.— 

Tlic  cliar;c  of  niainfcnancf  and  education  wliich  the  father  of  an  ille- 
gitimate child  may  he  adjudged  to  ])ay  under  the  hastardy  act  is  not  a 
(ieht  in  the  ^en.■^e  in  which  that  term  is  used  in  the  |irovi.iiou  of  thu 
constitution  forhiddin;;  imprisonment  for  deht.     Id, 

4.  Statitk  not  fN('ONSTntTK)NAL. —  That  luirtioti  of  the  act  which  pro- 

vi<les  that  the  deft'iiiiant,  if  he  he  in  custody,  shall  he  reijuired  to 
seciiri'  tiie  |iayment  of  the  Judgment  rendered  a-ahi.-t  him  liy  i^ood 
and  snllicjent  sccui'ities,  anil,  in  case  of  ik'faidt.  that  he  siiall  Ix! 
coiiuniili'd  to  Jail  until  the  security  is  given,  is  not  in  conllu.a  with 
section  1(J  of  ai  tide  'i  of  the  constitution.     Id, 

5.  EviDKNci;— LiKtcNf.ss  OK  f'lilLn  TO  ni'.KiCN'nANT.— In  hastardy  jn-oceed- 

ings  the  liastard  clnlil  maj'  not  he  exhihited  to  the  Jury  lor  the  piu-pose 
of  showing.  Iiy  its  likeness  to  tlie  defendant,  its  palernity.  Ilunaivalt 
V.  The  'Slate,  (!.">. 

iMpnoi'icii  coMMicx  rs  ijv  couxsFX,  see  Practice,  7,  8. 


BILL  OF  EXCEI'TIONS. 

1.  All  object ional lie  rulings  of  the  trial  court  must  ho  oxcppted  to  at  the 

time,  and  made  pait  of  the  I. ill  of  exceptions,  or  no  error  can  he  predi- 
cated on  them  on  appeal.      The  Stale  i\  Reed,  7().     (See  note.) 

2.  The  motion  for  a  new  trial  nuist  also  he  made  i)art  of  the  hill  of  excep- 

tions; otherwise,  no  (luestion  can  beraiseil  on  ap]ieal  as  to  misdireclnig 
the  jury.     /(/. 

3.  ODJn:cnoNS  to  tkstimoxy  must  bo  made  when  olfered.     Siaic  v,  I'riec, 

»3. 

BURGLARY. 

1.  Stoi,kn  goods— Po'^session  —  Evidkxck  IX  TASK  op  nu rq I, a ry.— Pos- 

session of  properly  recently  stolen  is  jjriiiid  fdcic.  proof  that  the  jierson 
in  |>oKsession  comnutietl  larceny:  and  where  lK>th  larceny  and  burg- 
lary are  coinnntted  at  tin!  sain(;  time,  the  posst'ssion  of  such  goods  is 
also  prima  facie  proof  that  tlus  jKissesnor  committed  the  burglary. 
Smith  i\  The  People,  H().     (See  note.) 

2,  BCROLARY  — IJRl^VKIXO   INTO   HOtSK   TWICK  —  IlAYI.initT  — NlonT-TIMK. 

Where  parties  break  into  a  house  in  the  night-time  with  intent  to  steal, 
and  carry  olF  a  small  part  of  the  jiroperty  therein,  and  subse  |Uentlv  re- 
turn and  re-enter  in  tin*  nigiit-time  and  carry  off  the  balance,  it  will  bo 
considered  a  continuous  burglary;  and  that  it  was  daylight  when  tiio 
balance  of  the  property  was  taken  away  will  notalloct  the  case.  Peo- 
ple V,  Ciibsoii,  H'i. 

3.  BCRtiLARY  —  EVIDKXCE  ON  SF.rARATK  TRIAL  OF  0:»F  OF  SEVERAL  DE- 
FENDANTS.—  Evidence  of  tl>e  acts  and  conver.sationof  other  parties  in- 
dicte<l  with  delenilant  for  burglary,  tending  to  show  that  defendant 
and  such  parties  were  associates  anil  confedi-rates  for  tho  coininission 
of  the  crime,  and  tending  to  coinioct  defendant  with  its  conmussion, 
are  admissible  on  the  separate  trial  of  defendant.  The  State  v.  Stev- 
ens, 86. 
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4.  Indictment 
for  bn 


tF,NT._Undf'r  tiip  InwH  of  Missouri  (R.  S.,  g  l'3f)S\  nn  indictment 
I'Klary  ol  or  larceny  from  a  railway  depot  need  not  alle„'o  the  in- 
corporation ()f  the  railway  o.nipaiiy,  nor  its  ownership  of  th«  denot 
building.     Thv  Stiitv  v.  SliwhlH,  «H.  ' 

6.   DKOUEES  OF    OFEKNSE—  iNFOnMATION— Nf/iatIVE   WOIiPS.— It     is   not 

incumbent  on  the  state,  in  chary.iii!,'  an  otfeiise  under  Uevised  Stat- 
utes of  \Visc(.nsin,  1S7S,  sei'tion  Uirn.to  allege  the  iie'^ative  provided 
for  in  said  section,  and  contained  in  the  lanKua>j;e  "  not  adjoining  or 
occuiiiod  with  a  dwelling-house."    The  Stntc  v.  Kane  ct  (//.,' 00. 

6.  DEscim-TloN  OF  oki-f.nse-Senti  NCE.-Said  langunKo.  though  a  mate- 

rial part  ot  the  description  of  the  olfeiise  provided  a.raiiisl  in  Revised 
Statutes  l^TS.  section  t-IOil.  need  not  be  alleged  in  tlie  information; 
uiid  where  such  language  is  omitted,  and  the  accused  found  guilty,  tho 
court  may  Hentence  him.    /(/. 

7.  Vaiatk  of  oooiw.— In  an  information  for  burglary  tho  value  of  the 

goods  which  the  accused  intended  to  steal  need  not  be  alleged.    I<1. 

8.  Evidence  ok  owneusiup  of  Bfit-niso  — Vauiance.— In  a  inosecution 

for  burglary,  comnijtted  in  attempting  to  enter  the  house  of  It 
WeniiH',  with  intent  to  commit  larceny,  if  on  the  trial  (r.  Wenipe  tes- 
tifies that  his  father  owned  the  house,  without  giving  evidence  us  to 
the  first  name  or  initial  of  the  owner,  it  is  comiietent  for  tlic  jury  to 
presume  i'roi  11  such  testimony  that  the  name  of  witness'  father  is  H. 
VVempe.    People  v.  MeGili'er,  100. 

0.  Evidence  of  other  nntui.AUV.— In  a  i>rosecution  for  burglary  evi- 
ileiice  is  admissilile  to  show  that  at  the  time  of  arrest  tlie  defendants 
were  attempting  another  burglary.     Id.     (See  note.) 

10.  Bi:H(IEAUV   AND  I,AUCENV  —  PUOOE  OF  IMtlOU  CONVICTION  OF  I'ETIT   LAR- 

CENY.—  Where  the  defendant  was  charged  in  the  information  with 
burglarly,  and  a  prior  conviction  of  jietit  larceny,  and  was  convicted 
of  burglary  in  the  first  degree,  but  was  allowed  to  plead  guilty  to  tho 
charge  of  prior  conviction  without  evideiu'e  or  verdict  tliereon.  and 
was  thereon  sentenced  to  fifteen  years'  iiiiprionment,  tliere  is  no  error, 
as  the  (ieft-ndaiit  might  have  been  sentenced  to  such  iniprisonmeiit 
Avithoiit  consideration  of  the  charge  of  petit  larceny.  People  v.  Nea- 
soil,  olO. 

11.  What  IS  a  dwei.i.ing-iiolse.— Under  the  laws  of  Jlissouri  (Revision 

187!(,  J-  KiOit)  an  under-ground  cellar,  used  for  storing  ice  and  beer,  hav- 
ing no  internal  door  of  communication  with  the  living-rooms  in  the 
upi)er  stories  of  the  same  liuilding.  and  not  under  the  control  and  do- 
minion of  anv  occupant  of  the  building,  is  not  a  "  dwelling-house." 
State  V.  Clark;  «1. 

CONCEALED  WEAPONS. 
See  Costs. 

CONCEALING  STOLEN  GOODS. 
See  Indictment,  14. 

CONFESSIONS. 
See  Evidence,  7. 

CONSPIRACY. 
1.  Form  of  information  fob  conspiracy.— An  information  for  a  conspir- 
acy need  not  be  against  conspirators  jointly,  and  is  tlieretore  not  in- 
sutficient  because  it  is  against  a  single  individual.    People  v.  Jxichards, 
113.    (See  note.) 
Vol.  VI -46 
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2,  CONSPIUACY  TO  ROB. —  A  conspiracy  ^o  compel  a  person  to  sign  his  bank 
choc^k,  and  tiien  to  take  it  forcibly  from  him,  constitutes  a  conspiracy 
to  rob.    Id. 

8.  CoNSi'iUACY  DF.FiNr.n. —  A  conspiracy  may  bo  (Icfinod  in  genpral  terms 
as  ii  combination  of  two  or  more  persons  by  some  concertetl  action  to 
accomplisli  sonu-  purpose,  not  in  itself  criminal  or  unlawful,  by  crim- 
inal «ir  unlawful  means.  It  is  not  necessary,  however,  that  the  ac- 
cused should  have  been  an  original  contriver  of  the  mischief. /or  he 
man  hvcomv  a  pai-tukcr  in  it  hi/ join  inn  "'<'  ofhrrn  while  it  is  heinrf  e.i'e- 
cnted.  If  he  concm-,  no  ])roof  of  agreement  to  concur  is  necessary. 
As  soon  as  the  tinion  of  wills  for  the  unlawful  pm-pose  is  jxTfectcd  the 
olfense  of  conspiracy  is  complete.  This  joint  assent  of  minds,  like  all 
other  i)arts  of  a  criminal  case,  ni.ay  be  established  as  an  inference  of  tlu^ 
iury  from  the  other  facts  proved  ;  in  other  words,  may  be  established 
by  circumstantial  evidence.  Spivti  et  <tl.  v.  'Ihe  People,  570.  (The 
Anarchist  Ct)nspiracy  Murder  Case.) 

4.  See  this  case  as  to  when  the  acts  and  declarations  of  conspirators  are 
admissible  in  evidence.     Id. 


tiu' 


CONSTITUTIONAL  LAW. 

1.  Indictmknt  — JuKlsnicTioNAL.— The  declaration    of  article  V  of  the 

atnemhnents  to  the  constitution,  that  "  no  person  shall  be  held  to  an- 
swer for  u  capital  or  otherwise  infamous  crime,  unless  on  a  present- 
ment or  indicvinent  of  a  j^rand  jury,"  is  jurisdictional,  and  no  court  of 
the  United  Suites  has  authority  to  try  a  prisoner  in  such  cases  without 
indictment  or  presentment  by  a  k'"'""!  jui.V'  'Inly  impaneleil,  describ- 
ing an  olTcnse  n,t;aii.st  the  law  for  which  the  jiarty  charfj;e(l  may  be 
punished.     Ex  parte  liain,  1:22. 

2.  No  AMENDMKNT   rmau;  "o  by  court  or  prosecutor. —  When  tliis  in- 

dictment is  filed  wl;ii  t'le  court  no  chan;;e  can  1)0  made  in  the  body  of 
the  instrument  by  onli-r  of  the  court,  or  by  the  prosecutini;  attorney, 
without  a  resubmissi-))!  of  the  case  to  the  ,!j;rand  jury.  And  the  fact 
that  the  court  may  deem  thfchaiif^e  immaterial,  as  sirikinj^out  of  sur- 
plus words,  nuikes  no  difference.     Id. 

8.   Tins  IS  TIIK   RULE   AT   COMMON  ^A^V,  AND   IS  THE  RKQl'lHEMEST   OF  THE 

CONSTITUTION.— This  wa-i  llu*  <h)ctrine  of  tiie  Eii^jjiish  <'iiurts  under 
the  common  law.  It  is  the  uniform  ruling;  of  the  American  courts, 
except  wiiere  statutes  prescribe  a  dllferent  rule,  and  it  is  the  impera- 
tive requirement  of  the  ])rovision  of  the  constitution  above  recited. 
Id. 


4.  Same— TiuAi-  on  such  indictment  void.- 
clianged  the  court  can  proceeil  no  farther. 
Id. 


Upon   an   indictment  sw 
There  is  nothing'  to  try. 


6.  Same  —  Prisoner  convicted  on,  discharoed  on  haheas  <ori'i-s.  — Ac- 
cordiuf^  to  i)rinciples  lonK  settled  in  this  court  the  jirisouer  wiio  stands 
sentenced  to  the  penitentiary  on  sucii  trial  is  entitled  to  his  discharg(! 
by  writ  of  habeas  corpus.    Id. 

6.  Habitual  criminal's  act  constitutional.— The  act  of  18HH,  provid- 

ing increased  penalties  for  second  and  subscpient  olfenses  of  burglary, 
grand  larceny,  horse-stealing,  robbery,  forgery  or  counterfeiting,  is  not 
unconstitutional,  either  as  visiting  penalties  disproportioned  to  the 
offenses  under  constitution  of  1H70  of  Illinois  or  as  placing  the  de- 
fendant in  jeoj)ardy  a  second  time  for  the  same  offense.  Kelleij  v.  The 
People,  \m. 

7.  Waiver  of  .jury  trial  — Constitutionality  of  law.— The  provisions 

in  the  statute  (Laws  Wis.  1S81,  ch.  1!)7,  i^  8)  creating  the  munici|i:il 
court  for  Rock  countj",  that  "a  jury  trial  in  said  court  in  criminal 
cases,  lH.'gun  by  information,  or  uot  originally  begun  in  said  court,  may 
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ll'rSnlh/mllMr."-'^  i"  writinjr,  or  by  consent  in  open  court,  eu- 
leieci  on  tlu,  uui.utes,    is  not  unconstitutional.    In  re  Stnljr,  140. 

*■  ^n?n,.?.rY ''"■'•' '"'■'I'T'  '1'"  '•'"'''*  t'>u  .i.ny  trial  under  such  statute, 
and  has  been  convicte.l  and  senlenceii  to  i.nprlsonn.ent,  the  leualitv  of 
hm  conhnen.ent  may  be  tested  by  Imhr,,,  colpus.    1,1  *=      ' 

9.  POUCK  1'owi.;u-Tk,vato  i.Hoi.K,(TY.-All  citizens  of  the  state  hoM 
till'  1  properly  subject  l„  sucb  police  rcKulation  as  the  interest,  health 
and  safety  ol  the  people  may  den.an.l.  and  no  ri^dit  of  pr.  perty  can 
intervene  to  arrest  the  enlonvment  of  penalties  for  the  violation  of  the 
cnnnnal  statutes  ot  the  stale.  Martin  r.  libaUwrmd  another,  148. 
(See  note  on  I'oi.ici.;  Power.)  ' 

10.  Imprisonment  for  coidenipt  of  court  is  not  servitude,  and  the  law  pro- 
vidmjj;  therelor  is  not  m  conllict  with  article  1,  section  2;5,  of  the  con- 
stitution of  Iowa,     lit. 

Fines  jirovided  for  violation  of  tlu>  prohibitory  li()uor  law  of  Iowa  are 
held  not  to  he  in  conflict  with  article  1,  section  17.  of  the  constitution, 
no."  in  conllict  with  the  foiuteenlh  article  (,f  amendment  to  the  consti- 
tution of  the  Uniled  States.     Id.    (Also;S7ufc  a  0".AV(7,  ;}1!).) 

A  party  tried  for  a  criminal  offense  in  the  recorder's  court  of  Kalamazoo 
is  entitled  to  a  Jury  of  twelve  men,  and  a  conviction  by  a  .jury  of 
six  men  will  Le  (piiished.  That  court  is  created  a  court  of"  record  and 
twelve  is  the  constitutional  jury  excrejit  in  courts  of  inferior  jurisdic- 
tion.    I'fOjile  ('.  Liil>!/,  418. 


11. 


13. 


13.  IMI'KISONMKNT  FOR  DEBT  uiidor  bastardy  act,  not  unconstitutional.     In 

re  W  heeler,  70. 

14.  Statute;  cannot  dispense  with  the  statement  in  an  indictment  of  the  es- 

sential inf:redient  of  a  crime  charged  against  an  accused  person.  I-tixiqs 
V.  The  State,  y<J4. 

CONTEMPT. 

1.  MlscON'nuoT   OF    A   .11  UVMAN.— A  juryina'i    during   a  recess  upon  a 

criminal  trial,  liaviiif;  proceeded,  wiiliout  tne  permission  of  the  I'ourt, 
to  the  scene  of  the  alfray  to  acipiaint  himself  with  the  locality,  is  not 
guilty  of  a  eriininal  contemi)t  for  which  he  could  be  summarily 
]innislied  by  the  court,  reojilc  ex  rel.  Muiinell  v.  Court  of  Oyer  and 
Terntiner,  iO'i. 

2.  Distinction  between  civii,  and  criminal  cuntemits.— A  civil  con- 

tempt may  n'o  beyond  the  statutory  enumeration  and  include  what  wa« 
usual  or  permissible  at  common  law;  but  a  pulilic  or  criminal  con- 
tempt is  precisely  defined  and  barred  in  by  the  statute  enumeration. 
Id.    (See  note.) 

CONTINUANCE. 
Motion  for,  see  Practice,  1,  2,  3,  4. 
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CORRUPTING  WITNESSES. 

1.  Allegations. —  It  is  not  necessary  to  allege  that  a  witness  in  a  judicial 

liroci'ccling  was  sworn,  reco,:iiized  or  suhpo'iiaed  in  such  judicial  pro- 
ceeding.    Chrisnuiii  v.  The  ."itate.  175. 

2.  Evidence, —  When  such  judicial  procc^eding  involved  a  trial  upon  an 

indictment  for  a  criiiie  or  misdemeanor,  it  was  not  error  to  udiiiit  in 
evidence,  upon  the  trial  of  the  case  at  har,  the  said  indictment,  with 
the  iianio  of  such  witness  attempted  to  be  corrupted  indorsed  thereon 
as  a  witness,  on  the  part  of  the  slate.    Id. 
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COSTS. 


1,  Imprisonment  for  costs.—  Tliere  were  three  indictments  against  a  prig- 
oner,  to  one  of  which  he  pleaded  Ruilty,  and  judgment  was  suspended 
on  the  payment  of  costs,  lie  was  found  n'U'lt.y  on  tlte  other  two,  on 
one  of  wliidi  he  was  sentenced  to  imprisonment  for  ten  days,  Afti  i 
remaining  in  jail  for  tlie  term  of  his  impvisonnuiit  and  twenty  ilays 
additional,  the  prisoner  took  the  oath  prescrilied  for  insolvent  debtors 
and  j)ers()ns  imprisoned  for  the  costs  and  fine  in  a  criminal  prosecution 
and  applied  tor  his  chscliaree.  Held,  that  he  was  entitled  to  his  dis- 
charjje  in  all  three  cases.    State  v.  McNeelij,  110. 

2.  Costs. —  Where  a  defendant  is  prosecuted  in  separate  counts  for  several 
violations  of  the  i)rohibitory  liipior  law,  and  is  found  ni'i'ty  under 
some  of  the  counts  and  not  K"'hy  under  the  others,  he  should  not  he 
required  to  j)ay  costs  accruing  un<ler  the  counts  i.pon  which  he  is  ac- 
qiutted,  but  should  recover  costs,  titate  v.  Urookn,  2'JS). 
See  Ordinance,  10. 


COUNSEL. 
See  Practice,  7,  8.    Evidence,  21. 
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DRUNKENNESS. 

1,  The  law  presumes  tliat  every  one  intends  to  produce  the  consequcnrea 
that  result  from  his  acts,  but  this  presumption  is  not  conclusive,  but 
only  2>i'i nut  facie  evidence  of  the  intent.     Stale  v.  Barhee,  ITS. 

%.  Where  the  defendant  was  indiited  under  section  1100  of  the  code  (of 
North  tJarolina),  for  shootiiif?  at  a  train,  witii  intent  to  injure  it,  and 
there  was  evidence  tendin;;  to  show  that  lie  was  helplessly  drunk  at 
the  time,  the  court  jiroperly  left  the  question  of  intent  to  the  jury,  and 
it  was  for  them  to  say  whether  the  presumption  had  been  rebutted. 
Id.    (See  note.) 

DYING  DECLARATIONS. 

1.  Death  resulting  from  criminal  abortion  is  not  a  necessary  element  in 
the  offense,  but  lixes  the  degree  ol  the  punisluncnt.  liailiiiij  v.  Coin.,  7. 

8.  The  competency  of  dying  declarations  is  n-stricted  to  those  cases  in 
which  the  death  is  the  subject  of  the  char;;e;  they  are  coiisetjuently 
inadmissible  under  an  indictment  for  abortion.     Id.     (See  note.) 

3.  Dyimi  declaration. —  Proof  of  the  circumstaiucs  under  which  a  dying 

declaration  was  made,  held  sutticient  to  warrant  the  conclusion  of  the 
court  that  it  was  made  under  the  conviction  of  impending  death,  and 
that  it  was  admissible  in  evidence.  State,  v.  Vaiitieiiij,  418,  (See 
note.) 

4.  Declaration  in  writing,  when  admissible. —  Dying  declarations  in 

writing  not  inadmissible,  although  the  facts  were  drawn  out  from  the 
deceased  and  afterwarils  written  down  by  another  and  read  to  the  de- 
ceased, he  assenting  to  the  truth  of  the  written  statement.     Id. 


EMUEZZLEME>'T. 

1.  Tax  collector  and  his  clerk  — Their  relations.— Ferguson  waa 
back  tax  collector  for  the  city  of  Louihvillf.  Apitcllaiit  was  his  ilerk 
and  cashier  upon  his  employment.  Held,  that  whatever  moneys  came 
int<J  the  bunds  of  the  principal  or  his  clerk,  in  the  discharge  ol  their 
duties,  came  lawfully  into  the  hands  of  botli.  and  having  the  right  to 
receive  tlie  money,  appellant  cannot  be  held  to  have  committed  a 
felony.     Snappv.  The,  Coin.,  183. 
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Where  one  coinos  into  possession  of  i.ioney  or  property  lawfully  he 
cannot  become  guilty  of  larceny  by  afterwards  converting  it  to  hia 
own  use.    Id. 

Appellant  was  not  anotHcer  of  the  city  of  Louisville;  he  was  Ferguson's 
clerk,  and  lioiuul  to  account  to  him  alone.    Id. 

AHhough.  where  several  felonies  are  parts  of  the  same  transaction,  evi- 
dence of  all  IS  admissible  on  the  trial  of  an  indictmetit  for  one,  yet 
the  rule  doi's  not  a[ii)ly  to  a  case  like  this,  where  a  charge  of  larceny 
sillegeii  to  have  been  committed  on  one  day  is  attempted  to  le  estab- 
lii^ied  by  proof  of  another  larceny  committed  on  a  ditferent  day.     Id. 

5.  Evidence  of  ai)i)ellant's  extravagant  habits,  or  of  expenditures  beyond 
his  salary,  is  incompetent.     /(/. 


8, 


4. 


ERROR. 

Failure  to  instruct,  when  not  error.    See  Instructions,  6,  8.    Habitual 
Cuiminal's  Act,  a.    Manslaughtkr,  2.    Pbautice,  13.    Verdict,  1. 


EVIDENCE. 

1.  PRIVILF.OKD     communications  —  DfX'LARATION    to  physician   by   PKI8- 

ONKR. — Where  a  i)liysician  is  sent  to  a  prisoner  after  a  crime  has  been 
committed,  and  she  accepts  his  services  professionally,  disclosures 
maile  by  her  to  him  are  privileg'.'d  communications,  and  this  rule  ap- 
l)lies  to  all  actions,  civil  or  criminal.     People  v.  Miirijlii/,  li)4. 

2.  Opinion  deduced  from  privileoed  communications.— The  opinion  of 

such  physician  as  to  whether  an  abortion  has  been  committed,  founded 
partly  on  such  statements,  is  also  inadmissible.    Id. 

3.  Declarations  narrative  of  a  past  occurrence.— Although  the  pris- 

oner was  a  party  to  the  crime  (abortion),  and  relatively  to  it  was 
an  accomplice  of  the  accused,  and,  so  to  speak,  a  co-conspirator  with 
iiim,  yet  her  declarations,  narrative  of  a  past  occurrence,  and  consti- 
tuting no  part  of  the  res  ycntie,  were  not  admissible.     Id. 

4.  Questions  tending  to  dixirade  witness,  how  far  admissible.— In  a 

trial  for  murder,  a  witness  for  defense  was  asked  on  cross-exami- 
nation this  (juestiou:  "  Slate  if  you  have  ever  been  confined  in  Balti- 
more city  jail?''  The  counsel  for  the  prisoner  objected,  but  the  court 
overruled  the  objection  and  allowed  the  (juestion.  But  the  court 
instructed  the  witness  that  she  was  not  obliged  to  answer  the  ques- 
tion, and  sh(>  thereupon  refused  to  answer.     Held: 

1st.  That  in  notifying  tlie  witness  that  she  wiis  not  obliged  to  an- 
swer, the  couit  was  as  liberal  to  her  and  to  the  accused  as  any  recognized 
rule  could  re(|uire. 

2d.  That  there  was  no  error  in  allowing  the  question  to  be  put. 
Smith  V.  The  SUdc,  197. 

5.  No  cross-examination  as  to  collateral  fact.— It  is  not  competent 

to  cross-examine  a  witness  as  to  any  distinct  collateral  fact  not 
brought  out  in  the  examinatiun-in-chief,  with  the  view  of  uiipeacli.iig 
his  testimony  by  introducing  other  witnesses  to  contradict  lum.  (yrit- 
tendeii  i\  The  Coin.,  200. 
6  Same  —  If  a  question  as  to  such  collateral  fact  be  jnit  to  a  witness  with 
the  intent  to  discredit  his  evidence,  his  answer  must  be  taken  as  con- 
clusive.    No  evidence  can  be  adduced  afterwanls  to  contradict  it.     1(1. 

7.  Confessions  — ADM issiHiMTY  oF.-Bef<ire  confessions  can  go  to  the 
iurv  as  evidence  in  a  criminal  case,  it  must  be  shown  to  the  satis  ;^- 
tinn  of  the  <ourt  that  they  were  inmle  vnlnntaiilv.  Any  words  spokeu 
in  the  hearing  -T  t'..  delendant  while  in  .•ustody  which  might  gen- 
erate hope  or  fear  oi-  his  part,  un-  ^;uHicient  to  exclude  Ins  coutessioas 
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thereby  induced ;  and  when  a  confession  has  been  thus  improperly  ob- 
tainefi,  any  subsequent  repetition  of  it  must  also  be  excluded,  unless  it 
is  affirmatively  shown  that  the  effect  of  the  improper  inHucnce  had 
been  entirely  removed.     Owen  v.  The  State,  206. 

8.  Husband  and  wife  as  witnesses  against  each  other.— On  princi- 

ples of  public  policy,  all  communications  betweea  husband  and  wife 
which  do  not  upon  their  face  appear  to  be  public,  or  intended  to  be  so, 
are  shielded  from  public  scrutiny  as  evidence,  and  neither  can  testify 
as  to  such  communications  when  the  interests  of  the  other  are  in- 
volved; an<l  in  criminal  cases,  the  subsequent  dissolution  of  the  mar- 
riage relation,  by  decree  of  divorce,  does  not  affect  the  principle  nor 
remove  the  incompetency.    Id. 

9.  Same. —  But  the  wife  is  a  competent  witness  against  her  husband  on  a 

trial  for  adultery.    Lord  v.  Tlie  State,  17. 

10.  Non-identity  —  Evidence  —  Instruction. —  Evidence  of   non-identity 

should  be  treated  like  any  other  evidence  offered  by  defendant  for  tlie 
purpose  of  showing  that  he  was  not  guiltv,  it  btMug  merelv  evidence  in 
rebuttal.  The  State  v.  McCracken,  209.  '{McLainv.  The  State,  21,  and 
note.) 

11.  Alibi. —  The  burden  of  proof  is  on  defendant  to  establish  an  alibi  by  a 

preponderance  of  the  evidence.     Id. 

13.  Declarations  of  ac<'Used  — Res  oest^.— Declarations  made  by  the 
accused  on  his  return  to  his  home,  as  to  where  he  had  been,  held  inad- 
missible as  part  of  the  ren  ye.Hta:     Id. 


13. 


14. 


15. 


Proof  of  identity.—  A  witiuws  who  has  testified  that  he  thought  the 
man  he  saw  nt  a  certain  plii(;e  was  defendant  niay  be  asked  on  cross- 
examination  if  ther(>  was  any  doubt  e.\istimr  in  his  mind  that  the  man 
seen  by  him  \raa  defendant.     People  i\  Wallin,  312. 

Pointing  oct  ACixhED. —  Evidence  that  a  party  robbed  pointed  out  de- 
feudaut,  and  said  to  a  witness  tliat  he  was  one  of  the  men  who  robbed 
him,  held  of  no  importance,  and  its  admission  not  error.     Id. 


Failure  of  accused  to  assist  in  ARiiEsriMi  guilty  party.—  A  defend- 
ant in  whose  saloon  a  robbery  has  occurred,  and  who  is  alleged  to  have 
been  concerned  therein,  may  be  asked,  when  a  witness  in  his  own  be- 
half, if  he  assisted  the;  ollicer  in  arresting  the  fruilty  party.    Id. 

16.  Co-df,fendant  as  witness- Instruction.— An  instruction  as  to  the 

credd)ility  as  a  witness  of  a  co-(lelen<!ant  who  has  pleaded  guilty,  that 
when  the  law  pennils  persons  to  testify  as  witnesses  it  assuu)es  tiiat 
they  may  tell  the  truth,  and  whether  tliey  have  dont>  so  or  not  is  for 
the  jury  to  say,  under  all  the  circumstances  appearing  before  them, 
/te/d  proper,     id.     (See  note.) 

17.  Non-EXI'ERT  —  Kviuenck. —  One  not  a  surgeon  or  exiiort  is  not  compe- 

tent to  testify  as  to  etfect  of  gunsiiot  wounds  on  a  trial  for  murder  by 
shooting.   State  v.  Justus,  511. 


18. 


19. 


20. 


Experiments. —  Experiments  to  be  ailmissible  as  evidence  must  be 
shown  to  have  bci'ii  ma<le  under  conditions  the  same  as  tiiose  existing 
in  the  case  on  trial.    /(/. 

Enticing  away  oikl  for  purpose  nv  prostitution  —  Evidence.—  E,vi- 
dence  that  <'i  party  accused  of  enticing  away  a  girl  under  sixteen  years 
of  age  for  the  jjiirpose  of  prostitution,  invited  iier  to  his  photograpiiic! 
rooms  at  various  limes,  showetl  her  obscene  pictures,  paid  her  small 
sums  of  money,  and  on  several  occasions  had  illicit  intercourse  with 
her,  up  to  the  time  when  she  was  <liscovered  by  her  mother  and  re- 
moved, will  be  sufficient  to  sustain  a  conviction.  People  v.  Cummons, 
221. 

FALSUS    in    UNO.    FALSUS    IN    OMNIBUS— RULE    CONFINI^D  TO   MATERIAL 

matter. —  The  principle  that,  if  the  jury  believe   from  the  evidence 
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that  a  witness  lias  wilfully  sworn  falsely  in  the  cas(<.  they  are  at 
liberty  to  (lisregard  liis  testimony  except  so  far  as  corroborated  by 
other  credibh!  evidence  in  tlie  ease,  is  subject  to  the  essential  qualifi- 
cation that  such  knowingly  false  testimony  must  liavo  been  to  matters 
material  to  tlie  issue.     Ucicey  v.  The  People,  461. 

21.  Advice  of  counsel  not  admissible  to  justify  cuime.—  On  the  trial  of 

one  charged  with  murder,  testimony  that  tiie  defendant  had  consulted 
counsel,  and  liad  by  counsel  been  advised  that  he  had  a  legal  right  to 
maintain  possession  of  the  land,  in  a  dispute  about  wliich  the  alleged 
murder  took  place,  is  not  admissible  in  evidence.  Weston  v.  The  Com.. 
430.     (See  note. ) 

22.  Flight,  concealment,  etc.— Any  conduct  on  the  part  of  the  defendant 

indicating  a  consciousness  of  guilt,  sucli  as  fliglit,  concealment,  etc., 
being  competent  evidence  against  iiiin  as  an  implied  admission,  is 
competent  evidence.    Clarke  v.  The  State,  525. 

23.  Impeaching  witness.—  The  credibility  of  a  witness  cannot  be  impeached 

by  proof  of  the  declarations  of  third  persons,  not  made  in  his  presence. 
Id. 

24.  Difficulty  between  defendant  and  third  person  or  deceased.— 

The  i)rosecution  liaving  proved  the  fact  of  a  difKculty  between  the  de- 
fendant and  a  tliird  person,  for  whom  tiie  deceased  was  supjwsed  to 
have  been  mistaken  at  tlie  time  of  tlie  homicide,  the  defendant  cannot 
be  allowed  to  prove  the  cause,  merits  or  details  of  that  ditticulty.    Id. 

25.  Testimony  of  defendant  as  witness  — Cross-examination.— When 

the  defendant  in  a  criminal  case  avails  himself  of  tlie  statutory  priv- 
ilege of  testifying  as  a  witness  (Sess.  Acts  1884-5,  [i.  18'J),  he  subjects 
himself  to  tlu^  test  of  cross-exaiiiiii!>tion  as  to  any  matter  connected 
with  the  transaction,  or  iiertinent  to  the  issue,  and  impeachment  by 
evidence  assailing  his  general  character,  or  by  proof  of  contradictory 
stiitements  on  other  occasions;  but  he  cannot  l)e  cross-examined, 
against  his  objectioi!,  as  to  his  connection  with  or  commission  of  other 
olfeiises,  or  matters  which  would  unduly  |)rejudice  him  in  the  minds 
of  the  jury,— as  by  asking  .vhether  he  did  not  "belong  to  the  Jesse 
James  gang."    Id.    See,  aisc,  Spies  r.  The  People,  570,  p.  087. 

26.  Thricats  by  defendant  against  a  third  person,  see  Tiikeats,  1, 

27.  Subsequent  threats,  see  Threats,  3. 

28.  Acts  and  dec:larations  of  consinriitors,  newspaper  articles,  etc.,  see 

Anarchist  Conspiracy  Murder  Case,  Spies  et  al.  v.  The  People,  570. 

20.  Likeness  of  child  to  defendant  in  bastard v  case,  see  J/anuica?<  v.  The 
State,  m. 

^>0.  Evidence  of  appellant's  extravagant  habits,  or  of  expenditures  beyond 
his  salary,  is  incom[)etent.    Snapp  v.  The  Com.,  18^1. 

:}1.  Maruiage,  how  it  may  be  proved.    Lord  v.  The  State.  17. 

33.  Other  offenses,  when  not  admissible  in  evidence.  Snapp  v.  Tlie  Com., 
183.     (See  Swan  v.  Com.,  4  Am,  Cr.  R.,  188  and  note.) 

33.  Declarations  op  accuski^  re.s  <ie>ttie,  see  The  State  v.  McVracken,  209. 

:M    ABDrcTiON,  evidence  necessary  in  corroboration,  etc.,  see  People  v. 
Plath,  1. 

35.  Evidence  of  threats,  sec  Murder,  8.    Threats,  1,  3. 

3(5.  Evidence  of  charaiter,  see  ISIurdek.  9. 

37.  Evidence  of  character  of  deceased,  see  Murder,  10. 
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EXTRADITION. 

1.  MUIIDKII  — FnOITIVI'.S     FHOM     .lUSTICK  —  iNTKIlNATIONAr,     LAW.— A|iart 

from  llie  proviisioiis  of  tlio  trcntii'Hoii  tlu>  Hiibjcct,  llicrc  exists  no  wcll- 
(lofincd  olili^iilioii  on  oiii*  iiulc'|M-ii<l*'iil  iialioii  to  tlclivcr  lo  atiollicr 
fiiKitivcH  from  its  Justice;  timl  tlioii;;li  sik'Ii  (lelivi'iy  liiiMolti'ii  Iktii 
niado,  it  wiis  upon  tiie  [iriiiciiilo  of  comity.  United  Stalcn  r.  Ii(innrlicr, 
222. 

2.  Till';    NATIONAI,    AN!)    NOT    TIIK    STATIC   OOVKHNMKNT   TO    NKOOTI ATK    I'dit 

SI  UUIONDKIl  OK  KIHUTIVKS. —  III  illiy  (|lieHlioM  of  this  Uillil  which  cilll 
arise  hetweeii  this  coiihlry  aiitl  u  forei;;ii  nation,  the  ejtiiaihlion  must 
he  Me;;otialei|  tln'oii^h  Ihefeileral  K'i'Vermneiit,  an<l  not  liy  that  of  :i 
htate.  thoii};h  the  deinaiid  may  hit  for  a  crinu;  committed  a;;aiiist  the 
hivv  of  tliat  state.     Id. 

8.  FUOITIVK  cannot  he  tri(;d  for  an  oireiiHH  otlicr  lliaii  that  uitucified  in  tlio 
dumiind  for  iiin  Hiirrender.     Id. 


FA1,HI<:  I'ltKTKNKKS. 

1.  Intkni. —  Fnmdulont  intent  not  nwesHarily  Hliown  hy  falKo  representa- 

tions madi!  by  u  pnrchas<>r  of  personal  property,  hut  such  intent  is 
uliown  iiy  siicli  representations  desij^'iieiJIy  madt;  to  induce  the  sale  and 
dt'Iivory Of  the  property.     'J'lit:  State,  v.  Neimei/er,  24W. 

2.  VAKtANcJK  oi"  rnooi'.      Wheri'    it   is   charged  that  the   defi'iidant   said 

tliat  ho  wiis  conducting  h  Ixitcher  sliop,  evi(h'nce  that  hi;  said  ho  must 
have  some  cattle  to  hutcliur  that  nii^ht  sulli(U«-ntly  sustains  the  (Jiargo. 
Id. 

8.  SwiNDi.iNO  AND  TiiK-iT—  Indictmknt.—  The  fact  that  an  indictnuuit  for 
HwindliuK  contains  allcKittionH  of  acts  on  the  part  of  in'cused  that  con- 
Htitute  th*-ft.  doiss  not  make  the  indi<ttment  had  fr)r  swindlin;^.  SlitiH  v. 
The  Stiile,  2r»ii» 

4.  FoiiMr.li  A<'yiirTAT,.  —  A  jileii  of  former  ac(niittal  to  an  indi<lMient  for 
ohtainiuK  property  under  false  pretenses  hy  trading  cattle  to  whii-h  tlu^ 
accused  had  no  title,  for  a  hors(^,  is  not  home  out  liy  the  fact  that  the 
defendant  had  been  trie(t  for  st(>alinK  tlie  cattle,  and  aci|uilled.     Id. 

6.  Firm  NAMIC.—  In  :ui  indictment  forohtaininK  ^oods  from  a  firm  Ity  falsw 

pretenses  the  names  of  the   itidividual    nieml)ers   n I    not  he  set  out. 

To  charK*'  thiit  the  false  pretenses  were  made  to  the  partnership  hy  its 
firm  nami;  is  sullicient.     'I'lic  Slnte  v.  U'////V/(;(.s,  2")(1.    iSee  note.) 

6.  Ali-K<MTI<jns. —  It  is  sudicit-nt,  iiK  showing  that  the  firm   helieved  the 

represent  at  ion  to  he  true,  to  charge  that  they  "  relied  on  such  false  rep- 
rescditations."     Jd. 

7.  Uncertainty  in  iNm(TMi'',NT.— An  imiictment  in  such  case  not  alle;;inK 

the  manner  in  whi<-h  the  ^oods  w(^re  parted  with  and  ohiained,  so  as 
to  show  th(i  connection  of  the  false  pretenses  therewith,  is  l)ad  for  un- 
certainty.     Jd.     (See  note.) 

8.  VKNt;i':  OF  OKI'I'.NSF.  WIIICHI':  Monky  kkckivkI).— The  crime  of  olilainiiiK 

money  or  pro|)erty  under  fjtise  pretenses  is  consuininated  wlnre  the 
money  or  property  is  received,  without  rej^ard  to  where  the  |)retenses 
are  made.     The  Stale  r.  Shaeffer,  'Si'-K 

9.  Samk  — JiitisiucTioN    -  liiM,s  OK  KX<  IIANOK.— In  a  proHccution  for  oh 

tainin^  money  nndei-  fal- e  pretenses  in  the  .Missouri  criminal  court 
aKiiinst  a  drawer  of  a  draft  in  Missouri  <jn  the  t)Miili-ai<'onnt  of  a 
drawee-  in  New  York,  the  money  hein;;  collected  throuKh  the  u><en<'y 
of  two  otin  r  hanksof  New  ^'ork  and  Missoini,  respectively,  it  was  held 
that  the  crime  was  not  connnitted  in  Missouri,  am!  lietice  ihecoint  li:iil 
no  juriH<liction.     Id. 
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i'')I«iKltY. 

1.  In  an  inilicliiicnl   for  foiv.ciy  llic  inlcnt  (<>  .Icfiaml  tin.  person  wIioho 

nanii.  IS  IoikviI  nuy  l.c  alliKcl,  ami  il   (lic  n  iniiiiii!  „.'t  is  p.ovcil,  sncli 

111  cut  will  licciicliisivclv  picsii I,  Mill -Il  I  III'  icspoiiilciit  in  fact 

nitciitlcil  to  ili'liaud  anollicr.     HuiuhIh  i\  Tlir  Sliilr,  -Stii. 

2.  AmJ'KIATIiin.  -  All  allegation  „(  ||m'  nanic  of  )lic   person  |o  wlioiii  tlm 

loi-Ki'il  iiiHtnimciit  was  int.. id,  nut  neccssarv  in  an  iiiilictnient  for  for- 
Kciy.     'Jlir  Sliilr  r.  Ilail,  :j(ill. 

n.  l'\iiiiiKi!V  Oh'  Trri.K  Di'.Ki).   -  Il  is  not  II ssary  to  set  out.  in  an  inforina- 

tion  cliairmt;  Hie  for;<ery  of  a  dcdl,  llie  litleofllie  person  iiili'n<l<'il  (o 
lie  (IcIraiKlcil,  nor  in  wliat  llii'  lornerv  consistcil.  'Hie  I'roiilc  v.  \'(Ui 
Alsliiit;  )l?i. 

4.    Dlll'I.ICITV         l''i)|t(lKllV  AMI  liTTKKINd  l-()l(Ui:i)  INSTItl'.MKNT,        A  ciaillt  III 

an  inl'orniatioii  that  cliarues  the  loi-crv  of  ailweil, I  also  the  ulter- 

uig  ol  liio  foigcil  (Iced,  is  had  for  duplicity.     /(/.     (Sec  note.) 

FOiniKlf  ACf^UITTAri. 

See  .IkoI'AUIiY. 

(JAMULJNfl. 

1.  Qui  TAM  ACTION—  ri.KADiNii.  -  It  is  Mot  iieiMSKaiy  that  an  indictment 

for  the  recovery  of  a  peiially  shall  dis<lose  th"  Maine  of  the  prosecr.lor, 
t'veii  though  he  is  to  share  such  penjiliy.     ,S7(/7('  v.  Willin,  ;iH4. 

2.  I/l'ITKUV    -  InDICTMICNT  -(iAMItl.lMI.    -  A  coilllt  III  ail  illdictineilt  vvhi(;li 

alle>;es  that  the  Icspolldeiil  was  elit;a;^'ed  ill  "a  lottery,  schciiie  or  de- 
vi' e  of  chance"  is  iimI  had  for  diiplicily,  nor  is  it  had  for  Ihe  same 
reason  if  il  alle;;es  thai  the  respoiideiit  "  waseoiiceriied  ill  a  lottery  hy 
priiitiii;^  and  ciiculal  iii<<  an  adveriiseiiicut  of  it,  and  also  in  other 
ways."      /'/.      iSee   Hole.) 

8.  AnVKItTISIMI  l.o'iri'.KV.  -A  count  alle;;iiit;  that  the  rcsjioMdent  r'aused  a 
lottery  adverlisi'liiellt  to  he  in-^eilel  ill  a  paper  plliillshed  out  of  till) 
hlate,  and  ciniilaled  within  the  slate,  is  had  unless  it  aiso-alle^es  that 
the  respoiideiit  had  soiiiclhin(j;  to  do  with  su'^h  ciiciilatioii.      lit, 

4.  Kkmjmi  i.oT'ri'.KV  'ikkkt. —  An  indictment  for  heinK  unlawfully  con- 
cerneil  ill  a  lottery  "  hy  sellint.^  to  one  II.  .M.  one  lickel  "  is;^ood  in  that 
respect,  the  woriis  •'llieii  and  there"  selhlii/  Iicjiim  Miiiiialerial  in  Iho 
class  of  iiilernir  cases  to  whieli  Ihal  oU'en-c  In  lon^s.     Iil. 

6.  Hamk  — HioniNu  oiT  Tii  ki:t  in  indkt.mkst.  -  A  lottery  tickii  may  ho 
Hft  out  in  an  io'lieinicnt  hy  cojiy,  and  if  it  docs  ii"!  appear  on  il.-i  face 
to  he  a  ticket,  il  may  he  alle;.;e(i  and  proved  u«  such.     Jil. 

(iltAN'I)  JURY. 

1.  1NI'<>I(MATI<iN'\  'I'he  act  "|o  pluvide  for  |irosecutili;<  oiretisis  on  iMlor- 
niation,  aiKl  to  dispense  with  the  caliiiiK  of  (.'laiid  Juries  except  hy 
order  of  Ihedihtricl  nidges,"  which  took  elfcrt  .liitie  Kt,  1885,  o(  the 
htate  of  .NehrasKa,  applie-,  to  all  cases  wImic  ;,aaiid  Junes  were  le- 
qnired  after  the  ac|  look  ell' d.    .I<iiii;i  r.  Tlir  Shili\  l.'i. 

8  (}nVM>  .iiKV  linw  iti.vnuii..  'Ihe  pro..,  ditiK  hy  information  is  ex- 
vlHMVe.  unless  III.'  .indue  m  a  written  oi.l.i;,  liled  with  th.'  derk  of  lh« 
ro>m,  shall  rcpiina  ^r.oul  jiiiy,  In  which  I'ase  it  shall  he  drawn  in 
the  inanner  provi.led  hy  law       /''• 

B,  Tai.ICS.mt.n.  -The  authonty  L.  n  .|uir.'  a  juiy  P,  li.'  suiiinioned  from 
tho  hy -slanders  is  U-pealetl  hy  innili.  ati..ii.     Id. 
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4.  Grand  jury — Indictment  —  Term  ok  rouRT.— A  Rianll  jury  legally 

drawn  and  summoned  for  tlii'  year  of  1881,  on  January  7,  1885,  found 
an  indictniont against  dofondant ;  tlio  term  of  «oint  at  whicli  tiie  indict- 
ment was  found  conuMcnoinfj  on  December  8,  1884,  and,  so  far  as  the 
record  showed,  not  having  terminated.  Held,  on  motion  in  arrest  of 
judgment,  tliat  the  indictment  was  valid.  The  State  v.  Winebreimer, 
288.    (See  note.) 

5.  DiSC'IIAROK  OF  GRAND  JURY  ILLEGALLY  DRAWN  —  NEW  JURY  —  MOTION 

TO  QUASH. —  Where  a  grand  jury  has  heen  challenged  because  not  regu- 
larly drawn,  and  such  cliallenge  sustained,  and  a  second  grand  jury 
impaneled,  a  party  indicted  by  the  second  jury  cannot  move  to  quash 
the  indictment  because  th»  lirst  jury  was  improperly  discharged,  and 
lience  the  second  jury  unlawfully  in.mneled.     State  v.  Hart,  269. 

Objection  to  organization  of.    State  v.  Price,  33. 

Irregularity  in  selection  of.    The  State  v.  Skitmei',  807. 

Unauthorized  person  before,  sec*  Indictment,  12. 

Signature  of  foreman.    State  v.  Bowman,  290. 

HABEAS  CORPUS. 
See  Constitutional  Law,  5.  8. 


1'; 


HABITUAL  CRIMINAL'S  ACT. 

1.  Habitual  criminal's  act  constitutional.—  The  act  of  188.1,  provid- 

ing increased  penalties  for  second  and  subsc(])U'nt  ollensos  of  burglary, 
grand  larceny,  horse-stealing,  robU'r\',  forgery  or  counterfeiting,  is  not 
iuict)nstitutional,  either  as  visiting  penalties  disproportioned  to  the 
otFenses  under  constitution  of  1870  of  Illinois  (art.  3,  g  1 1),  or  as  plac- 
ing tlie  defendant  in  jeopardy  a  second  lime  for  the  same  offense. 
Kelk))  v.  The  Proph;  !:«. 

2.  For  what  offknsi;s  the  suBSEQin:NT  convictions  must  be  had.— 

Section  1  of  the  act  above  cited  does  not  recpiire  that  the  second  offense 
dealt  with  therein  shall  lie  a  second  conviction  of  the  identical  crime 
for  which  the  olfc^nder  was  first  convicted ;  but  provides  that,  when- 
ever any  person  having  been  convicted  of  either  of  several  «'munerated 
crimes  shall  thereafter  be  convicted  of  aiiif  o)ii'  of  siieh  criiiiea  ho  shall 
be  liable  to  such  increased  penalty.  Therefore,  a  conviction  of  burg- 
lary, ac(^ouipaiiied  by  proof  of  a  former  conviction  of  robbery,  consti- 
tutes a  case  of  secon<l  t)lFense.     Id. 

8.  Error  in  former  conviction  immaterial.— The  fact  that  the  former 
conviction,  which  is  [iroved  in  order  to  constitute  a  second  olfense,  wiis 
erroiieou.'.,  will  not  prevent  tlie  operation  of  the  statute,  if  such  error 
did  not  deiirive  the  court  of  jurisdiction.     Id, 

See  Constitutional  Law,  6. 

HOUSE  or  r  L  FAME. 

Howell's  Statutes  of  Michigan,  section  928(),  jirescribing  the  punishment  of 
a  person  keeping  a  house  of  ill  fame,  is  not  repealed  by  act  136  of  tho 
public  acts  of  1883,  relating  to  disorderly  persons.  People  v.  Gustin, 
200.    (See  note.) 

INDICTMENT. 

1.  Murder  —  Indictment  —  Requisites  —  Abortion  —  Malice. — In  an  in- 
dictment for  murder  the  killing  must  be  charged  as  done  with  malice 
aforethought.    State  v.  Thuriiiuii,  U». 
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I'lirv  IcR.illy 
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ST    I!E  HAD.— 

iecond  offense 
entical  crime 
s  that,  wlien- 
il  «'iuiincratc(l 
riinm  he  tihail 
I'tion  of  biirif- 
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lunishment  of 
act  13G  of  tliM 
plev,  Gustin, 


:;e. — In  an  in- 
i  with  malice 


2.  Aiding  escape  of  pakty  lndku  akukst.-  An  information  for  aiding 

a  party  umler  arrest  to  esca|)c  need  not  allege  tliat  the  respondent  had 
knowledKe  of  tlie  anest,  or  that  the  party  was  in  custody;  or  that  re- 
Hpon.i.Mit  <iid  tlie  act  charged  witli  an  intent  to  aid  the  e/cape.    People 

3.  Cliarginp;  the  olfenso  laid  in  tho  inforniation  substantially  in  the  lan- 

guage ot  the  statute,  acc..in|ianying  it  with  a  statement  of  the  facts 
upon  which  it  arose,  is  Hufiicieiit.  Id.  (But  seoDurneyv.  TheState,  49.) 

4.  In  an  indutmknt  kor  auson  it  is  not  necessary  to  charge  the  house 

was  set  on  lire  with  malice  aforethought,  but  merely  "wilfully  and 
maliciously,  nor  does  it  viti:  te  llie  indictment  tiiat  tiie  copulative  is 
used  when  the  statute  has  wilfully  or  maliciously.    Stale  v.  Price,  63. 

5.  INDICTMKNT  — Conclusion— AMENDMKNT.-Wlien  an  in<lictraent  con- 

tains two  counts  charging  the  same  crime,  one  ending  with  and  tiie  other 
without  the  words  "contrary  to  the  form,  forceaiid  elfect  of  the  statute 
in  such  case  made  and  inovidcd,  and  against  the  peace  and  digiiiiy  of 
the  .state,"  the  defective  count  may  beauieiided  by  adiling  those  words, 
as  suih  conclusion  is  matter  of  form  and  not  of  substance,  although  the 
constitution  reciuires  all  indictments  to  conclude  with  the  words 
"against  the  peace  and  dignity  of  the  state."  istate  v.  Amudon,  41. 
(But  see  Ex  parte  liaiu,  l!i2.) 

6.  MuuDKK  —  Assault   of   offiuek.— An    indictment  under   the   Code 

(Oregon),  i^  (i77,  for  assaulting  an  olHcer  with  a  deadly  weapon  must 
Btjt  out  that  the  accused  knew  that  the  person  assaulted  was  an  officer. 
State  r.  Sinitli,  V>i. 

7.  Indictment  and  indorsements  paut  of  the   record.— The  original 

indictment  and  its  iiidorseiiieiits  constitute  a  necessary  part  of  the 
record,  and  whatever  is  properly  shown  by  them  is  considered  as 
shown  by  the  record.     Pad(jctt  v.  Tlie  State,  51. 

8.  Motion  to  quash  indictment.— A  motion  to  <piash  will  be  sustained 

wliens  the  indictment  is  not  iinlorsed  by  the  foreman  of  the  grand 
jury.     'I'lie  State  v.  Bowman,  2'Jti. 

9.  Sionature   of   foremxn.— Where  the  indictment  is  signed  by  one 

whom  the  record  shows  to  have  Seen  the  foreman,  the  mere  omission 
to  add  the  word  "foreman"  will  not  invalidate  the  indictment.    Id. 

10.  Venue  —  Indk  tmknt. —  An  indictment  alleging,  generally,  an  offense  to 

have  been  committed  in  the  county  where  it  is  found,  if  otherwise 
valid,  is  sufficient  without  any  more  |)articular  deBigiialion  of  tlie  pre- 
cise locality.     Tlie  State  v.  Sneed,  ^98. 

11.  Grammatk'ai.  or  verhal  inaccuracies  not  fatal  to  indictment.— 

Neither  verbal  nor  grammatical  inaccuracies  nor  the  miss|)elliiig  of 
words  in  an  indictment  are  fatal  to  it,  where  they  do  not  alfect  the 
sense,  and  where,  from  the  whole  context,  the  woids  as  well  as  tiie 
meaning  can  be  determined  with  certainty  by  a  person  of  ordinary 
intelligence.    State  v.  Ualida,  107. 

13.  Unauthorized  person  before  (jrand  jury  improper.— The  pres- 
ence of  a  person  before  the  grand  jury  who  is  not  autlua-ized  by  law 
is  highly  improper,  and  must  be  taken  advantage  of  by  motion  to 
quash  before  trial,  After  verdict  the  motion  should  be  in  arrest  of 
judgment.    Slate  o.  Justun,  Oil. 

13.  Not  alleging  place  of  act.—  When  all  the  sections  of  a  penal  statute, 
taUen  together,  show  that  the  act  in  question  was  intended  to  be  for- 
bidden only  in  a  particular  part  of  a  river,  the  complaint  must  allege 
the  act  to  have  been  committed  in  that  part,  and  aconijilaint  alleging 
the  act  to  have  been  committed  in  the  river  generally  is  bad.  State  V. 
Turnbull,  loa. 
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14.  Indictment  fok  con-ceaung  stof-ex  ooods.—  An  indictment  for  con- 

feniinji;  stolen  goods  is  8U8tainnl)Ie,  notwitiistandinfr  the  fact  that  the 
articles  charged  therein  to  have  been  concealed  are  collectively  instead 
of  separately  valued.    State  v.  Gerrinh,  81)7. 

15.  BUROLAUY. —  Not noceasary  to  allege  ownership  of  building  in  burglary. 

and  if  ownod  by  corporation  not  necessary  to  allege  that  the  company 
was  incorporated.     The  State  v.  Sit  kids,  98. 

16.  OwNEKsuiP  OF  BUILDING.—  Mav  be  laid  in  occupant.   Smith  v.  The  Pea- 

ph;  80. 

17.  Value  op  goods  taken  in  burglary.— Not  necessary  to  allege.  State 

V.  A'M/it;,  99. 

Adultery,  indictment  for,  see  Adultery,  1. 

Signature  of  foreman  of  grand  jury,  see  State  v.  Bowman,  8C6. 

Film  name,  see  The  State  v.  Williams,  'iHQ. 

Duplicity,  see  The  Peuj>le  v.  Van  AMitte,  272  and  note. 

Stolen  property,  description  of,  see  Piygs  v.  The  State,  394. 

See  Gambling. 

INSANITY. 

As  a  defense  in  trial  for  murder,  see  Instructions,  2. 
Insanity  of  juror,  see  New  Trial,  4. 

INSTRUCTIONS. 

1.  Co-defendant  as  witness —  Insthuctiox— An  instruction  as  to  the 

credil)ility  as  a  witness  of  a  co-defendant  who  has  pleaded  guilty,  that 
when  the  law  permits  i)ersons  to  testify  as  witnesses  it  assumes  that 
they  maj'  tell  the  truth,  and  whether  they  have  done  so  or  not  is  fur 
tlie  jury  t<»say,  under  all  the  circumstances  appearing  before  them, 
/le/d  proper.     People  v.   \Vallin,'ilVi. 

2.  Insanity  as  a  defense  —  Definition  —  Presumition  of  sanity  —  Rea- 

sonable DOUBT. —  The  law  presumes  every  man  to  be  sane  until  in- 
sanity is  made  to  appear.  To  make?  a  case  of  insanity  it  imii-t  "  ap- 
peal'" that,  .It  the  tune  of  committing  the  acts  charged,  the  accused 
was  affected  with  insanity  to  such  a  decree  as  to  create  an  uncontrol- 
lable impulse  to  do  the  act  charged,  by  «)verriding  his  reason  and  judg- 
ment. The  legal  jaesiunption  of  insanity  nuiy  be  overcome  by  evi- 
dence tending  to  prove  insanity,  suHicient  to  raise  a  reasonable  tloubt 
of  his  sanity  at  tlie  time  of  the  commission  of  the  act  for  which  he  is 
sought  to  be  held  accountable.     Dacey  v.  The  People,  461.     (See  note.) 

8.  Single  instruction  need  not  embody  whole  law  op  case  —  Degree 
of  proof. —  It  is  impossible  to  embody  in  a  single  instruction  all  the  law 
relative  to  the  subject  of  a  case ;  e.  g.,  relative  to  the  nature  of  the  case 
to  be  made  out,  and  the  degree  of  proof  necessary  to  sustain  it.  It 
will  be  sufficient  if  there  is  nothing  in  the  particular  instruction  incon- 
sistent with  the  princifile  pertaining  thereto,  and  other  instiuctions,  in 
the  series  given,  correctly  announce  the  rule.  Id.  Also  Spies  v.  Tlie 
People,  570,  p.  691  et  seq. 

4.  Reasonable  doubt. —  The  portion  of  the  charge  relating  to  reasonable 
doul)t  to  which  complaint  is  m.ide  is  that  which  is  contained  in  the 
following  words:  "  You  are  not  at  liberty  to  disbelieve,  as  jurors,  if, 
from  the  evidence,  you  believe  as  men."  This  expression  has  been 
sanctioned  by  the  sujneme  court  of  Pennsylvania  as  having  been  prop- 
erly used  in  an  instruction  given  to  the  jury  by  a  trial  judge,  and  this 
court  is  inclined  to  follow  the  ruling  there  laid  down.  Spies  v.  The 
People,  570. 
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5.  Instructions.- Tlic  instvnrtions  in  tlil-t  caso  reviowod  and  fouii.l  to  ho 

unolijfftioniililc  when  takun  iuiil  construed  totrether.  Id.  See  d  CUl 
et  sc'(/,  ^' 

6.  Triai,  — IxsTurcTiDN  — Faim-uk  of  AfcrsRD  TO  TKSTiFY  — Where  no 

r('(|Ht'st  IS  mild."  ill  the  triid  to  instrmt  the  jurvtlmt  thev  are  not  to 
consider  the  liidmv  of  the  iiccnsed  to  testilv  on  his  own  ludiidf.  to  his 
preiiidice,  the  faihu'e  to  so  instruct  will  not  he  considered  error.  Stnir 
V.  Steveus,  8H. 

7.  Oral  statkmkxts  hy  (•on{T  —  TiUAi,  —  lNsTKr(.TioNs.— Where  written 

instructions  are  iisked  tuid  ^iven.  the  making'  of  prefiitory  oral  state- 
ments hy  the  (■(unt  is  not  to  he  coinnieiided ;  hut  where  it  appears  that 
no  hiirni  was  done,  there  will  he  no  reversal  on  tluit  account.  Samttic 
V.  The  State,  4Ui.  -' 

DeOREK  Of  (  RIME  —  JiLRDER  TRIAL  —  INSTHICTIOX.—  UliOll  tllC  trial  of 

an  indictment  for  nnnder,  evidence  consideied  iis  sustaining;  a  convic- 
tion for  niiinsliiu-hter  in  the  second  decree.  An  instruction  of  the 
court  to  the  Jury  tliiit  the  case  did  not  Justifv  a  conviction  for  mati- 
slauKhter  in  cither  the  third  or  fourth  degree  was  not  erroneous.  State 
V.  L'aittivujj,  418. 

iNSTRrcTioNs  —  Newly-discoverkd  EVIDENCE.—  Various  p(>ints  resjiect- 
iu;;-  the  charge  of  the  court,  and  relating  to  tlio  claim  of  newly-discov- 


8. 


9. 


ered  evidence,  considered.    Id. 
Credibility  ok  witnes.ses  for  jcry'. 


Id. 


10. 

11.  Court  not  oblkied  to  comjiknt  on  facts.    Id. 

12.  Refusal  to  give  instructions  alreiidy  given  in  suhstance  is  not  error. 

Ptople  V,  liobevtmn,  .jllt. 

INTENT. 

Proof  of  felonious  intent.    Padgett  v.  The  State,  51. 

Drunkenness.    State  v.  Bai'l)ee,  178. 

False  pretenses.     Tiic  St(de  v.  Neiinei/er,  249. 

See  Presumptions,  1.    False  Puetesses,  1.    Forgery,  1.    Intoxic.a.tin(1 
Liquors,  16.    ^Manslauohter,  5. 


I 


INTOXICATING  LIQUORS. 


1.  Violation  of  prohibitory  law  —  Jurisdiction  of  district  court. — 

The  <listrict  court  has  original  and  concurrent  jurisdiction  with  justices 
of  the  peace  to  hear  and  determine  crindnal  prosecutions  for  violations 
of  the  ))rohihit()ry  liipior  law  of  1881,  of  the  state  of  Kansas,  where 
tiie  punishment  to  he  imposed  cimnot  exceed  a  fine  of  ^500.  or  im- 
prisonment in  the  county  jail  one  year.    State  i:  Btuoka,  299. 

2.  Information.—  Prosecution  in  the  district  court  may  be  upon  informa- 

tion tiled  by  the  county  attorney.  Id. 
8.  Arrest  — Trial.— And  where  such  information  states  an  otTense,  and 
is  sworn  to  jMisitively  by  some  person,  it  is  sutMcient  of  itself  to  au- 
thorize the  clerk  to  i'ssue  a  warrant  for  the  arrest  of  the  defendiuit, 
without  any  fl  iding  hv  the  clerk  or  other  person  of  prohidile  cause  to 
believe  the'tlefjudant  guilty  of  the  otfe-ise,  iind  is  sufficient  to  author- 
ize the  district  court  to  put  "the  defendant  upon  his  trial.     Id. 

4.  Verification  of  information.— An  information  sworn  to  po.sitively 
by  some  person  need  not  be  verified  by  the  oath  of  the  county  attor- 
ney.    Id.    (.See  note.) 
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6.  Stating  time  when  otfense  was  committed. —  Where  a  county  at- 

torney files  an  information  on  October  l.*),  1884,  and  states  that  the 

offenae  was  coniniitted  on  the day  of ,  1884,  and  does  not 

stato  tho  day  or  the  nioiiih  when  the  offense  was  committed,  hdd, 
that  the  information  is,  nevevtiieless,  sufficient.     Id. 

8.  Kind  op  liquor  sold.— Kind  of   intoxicating   liquor,  or   person  to 
wliom  sold,  need  not  be  stateil.    Id. 

7.  Conviction  —  Evidence, —  Where  tlie  information  is  verified  by  the 

oath  of  a  ]irivate  person,  and  not  by  tlio  county  attorney,  the  defend- 
ant shoidd  not  be  found  guilty  of  any  offense,  except  some  offense 
wlucii  tlie  comphiininR  witness  had  in  contempliition  at  the  time  of 
verifying  the  information.     Id. 

8.  Sale  of  liquor  —  Evidence. —  In   a   case  wJiere   the   defendant   is 

charged  with  unlawfully  selling  intoxicating  litjuors  without  a  permit, 
in  violation  of  the  prohibitory  liquor  law  of  the  str.to,  and  evidence  is 
introduced  making  the  question  important,  it  is  not  error  for  the  court 
to  permit  the  witness  to  answer  as  to  "who  assumed  to  be  the  pro- 
prietor of  and  to  control  the  premises  described  in  the  indictment." 
The  State  v.  Skinner,  307. 

9.  Sale  by  clerk. —  Where  a  person  acts  as  clerk  or  agent  of  another  in 

selling  intoxicating  litpiors  for  liim,  with  his  knowledg*;  and  consent, 
in  violation  of  law,  the  principal  may  be  prosecuted  and  punished  for 
such  uidawful  sales  by  his  clerk  or  agent.    Id. 

10.  Principal  AND  agent  —  Goods  sent  C.  O.  D.— Where  a  merchant  re- 

ceives an  order  for  goods,  .-md  ships  the  same  C.  O.  D.,  the  carrier 
becomes  the  agent  of  tho  seller  for  the  purpose  of  delivering  the  goods 
and  collecting  the  price,  if  atcepted  ;  otiu'rwise  to  hold  them  subject 
to  the  seller's  order.     Stater.  O'.Vi"//,  319.     (See  note.) 

11.  Sale  of  goods  —  Intention  op  the  parties.— Whether  or  not,  and 

when,  the  legal  title  passes  on  the  sale  of  goods  or  merchandise  fron. 
the  vendor  to  the  vendee,  depends  upon  the  intention  of  the  niirties, 
and  is  to  be  gathered  from  their  acts,  and  all  the  facts  and  circum- 
stances in  the  case.    Id. 

13.  Condition  precedent. —  Where  there  is  a  condition  precedent  attached 

to  the  contract,  the  title  in  the  property  does  not  pass  to  the  vendee 
until  there  has  been  a  performance  or  a  waiver  of  the  con<liti(m;  and 
where  goods  are  sent  C.  O.  D.  the  title  does  not  pass  until  they  are 
accepted  and  paid  for.    Id, 

18.  Intoxicating  liquors  —  Kept  for  unlawful  purposes  —  Confisca- 
tion.—Section  a  of  No.  43  of  the  acts  of  1883  (Vermont),  providing  for 
the  confiscation  of  intoxicating  litjuors  kept  and  intended  for  unlawful 
use,  is  within  the  police  powers  delegated  to  the  legislature  by  article 
5,  part  1,  of  the  constitution,  and  is  valid.    Id. 

14.  An  indictment  charging  a  person  with  keeping  and  maintaining  "a  build- 

ing occupied  by  himself  as  a  saUnm  and  shop,  and  resorted  to  for  the 
illegal  sale  of  intoxicating  liquors,"  is  not  sufficient  to  bring  the  offense 
M'ithin  the  statute  against  nuisances.  K.  8.  Me.,  ch.  17,  §  1.  6'(a^e  v. 
Dodge,  329.    (See  note.) 

16.  License. —  A  license  issued  to  one  man  to  sell  intoxicating  liquor  at  a 
certain  place  affords  no  |)rotection  to  another  who  has  purchased  such 
place,  and  sold  intoxicating  liquor  thereat.    Heath  v.  State,  331. 

16.  Nuisance— Intent  — Sale  by  clerk.— Under  the  code  of  Iowa  (sees. 
1525,  1540.  1542,  1543),  a  person  is  not  guilty  of  nuisance  on  account  of 
the  unlawful  sale  of  li(iuor  in  his  store  by  his  clerk,  unless  he  occupies 
the  place  or  carries  on  the  business  for  the  purpose  of  making  such 
Bales.  An  unlawful  intent  on  his  part  is  an  essential  ingredient  of  the 
crime.    State  v.  Hayes,  335.    (See  note.) 
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1.  Jeopardy.- Where,  m  a  trial  for  a  capital  offense,  the  iury,  after  bemw 
impaneled  and  sworn,  is,  with  the  consent  of  the  prisoner  a  lowed  to 
separate,  and  afterwards  discharged  by  the  court  S^tZVound  that 

nnder'Tnlf*''";  ''"'  '"*^«''''  '**^''''  ^''"^  *''«  J^^.v  Was  not^d Charged 
under  such  extreme  necessity  as  to  sui)iect  the  i)risoner  to  be  auain 

(sLe'noteT'''^  ^'^'  ^"''  ""  ''""'  "^^'"''-    ^''«'"'*>  ^-  ^o'l!  m 

^'  ^RftPrTh^^'f.JI.f  i/^r""''"".^'-.,^  .»''''•''  ?^  ^"™^^'-  J<^«r^^^lj'  is  allowable, 
after  the  jury  is  charged  with  the  prisoner,  and  it  Is  so  charged  when 
the  twelve  jurors  are  duly  imi)aneled  and  sworn.    Id. 

See  False  Pretknses,  4. 

JURISDICTION. 

1.  How  QUESTION  MAY  BE  RAISED.- Questions  of  jurisdiction  mav  bo 

raised  by  deuuii ror ;  by  motion  for  instructions ;  by  motion  in  arrest  of 
judgment,  on  general  issue ;  and  by  writ  of  error.    Ryan  v.  The  Com., 

2.  Construction  of  statutes.— Unless  a  statute  by  its  language  expressly 

or  by  necessary  imi>lication  demands  sucli  construction,  it  will  not  be 
construed  as  repealing  a  previous  statute,  or  as  being  retrospective. 

« 
8.  Case  at  bar.— Prior  to  act  of  January  31.  1884,  incorporating  the  city 
of  Roanoke,  and  to  act  of  February  25.  1884,  creating  the  hustings 
court  of  that  city,  the  county  court  ol  Roanoke  countv  had  jurisdiction 
of  all  offenses  committed  within  that  county,  which  embiaced  what 
afterwards  became  the  limits  of  that  city.  In  May,  1884,  in  tiiat  liust- 
ings  court,  M.  R.  was  indicted  for  the'murder  of  her  husband,  who 
died  January  27,  1884,  within  those  limits.  Held,  the  hustings  court 
had  no  jurisdiction  over  tlie  offense.    Id. 

See  False  Pretenses,  9.    Intoxicating  Liquors,  1. 

JURORS. 

1.  New  trial  —  Juror  not  qualified  —  Affidavits.—  Affidavits,  on  mo- 

tion for  new  trial  on  ground  tliat  one  of  the  jurors  was  not  a  qualified 
elector,  held  insutHcient  to  establish  such  disqualification,  and  new 
trial  refusei'.    The  Peojle  v.  Scott,  349. 

2.  Knowledge  of  disqualification.— When  a  new  trial  is  asked  on  the 

ground  of  the  disciualitication  of  a  juror,  it  must  appear  aflinnatively 
that  the  party  convicted  had  no  knowledge  of  the  alleged  disqualitica- 
tiou  until  after  the  jury  hud  been  impaneled,  when  i^  was  too  late  to 
take  the  objection  by  challenge.    Id.    (See  note.) 

3.  Qualification  of  jurors  — Electors.- If  his  intention  to  become  a 

citizen  is  declared  in  due  form  of  law  by  a  man  of  foreign  birth,  and 
the  other  conditions  of  age,  and  residence  within  the  state  and  voting 
precinct  for  the  proper  length  of  time,  are  founil  to  exist,  article  7, 
section  1,  of  the  Michigan  constitution,  confers  on  him  the  right  of 
suffrage,  and  he  is  (pialified  to  act  as  a  juror,  as  prescribed  in  How- 
ell's Statutes,  section  7555.    Id. 

4.  Juror  not  disqualified  because  he  reads  newspapers.—  A  juror  is 

not  disqualified  because  he  has  reail  the  newspaper  accounts  of  the 
trial  of  one  jointly  indicted  with  the  defendant,  and  the  newspaper  re- 
port of  the  testimony  taken  at  the  said  trial,  if  lie  has  not  formed  a 
fixed  opinion  as  to  the  guilt  of  the  delendant  himself.  Wesfoii,  v.  The. 
Com.,  436.  Also  the  Anarchist  Conspiracy  Murder  Case,  Spies  v.  Thb 
People,  670,  at  p.  705  et  seq.,  and  Bohanun  v.  State,  487. 
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6.  JXJRORS  ACCEPTED  BY  DEFENDANTS  AFTER  EXHAUSTING  ALL  PEREMPTORY 
CHALLENGES. —  In  this  CHse  it  18  held  tliat  it  must  be  made  to  appear 
that  ail  objectionaiile  juror  was  put  upon  tlie  defendants  after  tliey  had 
exhausted  their  jiereniptory  ciiallenjjes:  that  unless  objection  is  shown 
to  one  or  more  of  the  jury  wlio  tried  the  case,  tlie  antecedent  ruhngs 
of  tile  court  upon  the  coinpf.-tency  or  incompelenc}'  of  jurors  wlio  have 
been  chahonged  and  set  aside  will  not  be  inquired  into  on  error.  Spies 
V.  The  t'eople,  570,  p.  705  t(  seq. 

6.  Jurymen  not  permitted  to  impeach  their  own  verdict.    State  v. 

Price,  6'i. 

7.  Number  of  peremptory  challenges  allowable  when  indictment  ©r  in- 

formaticm  contains  several  charges  of  a  kindred  character.  The  State 
V.  Skinner,  i507. 

JURY. 

1.  Jury  —  Challenge  to  the  array.— A  challenge  to  the  array,  on  the 

ground  tltat  tlie  names  of  additional  jurors  were  not  properly  drawn, 
will  not  be  sustained  if  the  ju;«>rs  were  drawn  "in  open  court,"  and 
"  from  th^  box  directed  by  the  court,"  even  thimgh  no  directions  were 
given  by  the  court,  excujit  by  the  formal  order  entered,  wiiere  that 
specifieii  the  box  as  the  one  "containing  the  names  of  the  trial  jurors 
for  said  court."  Toe  fact  tiiat  the  other  two  boxes  were  not  in  court 
is  a  mere  formal  irregularity.     People  v.  Kiernttii,  oM. 

2.  Province  of  .icuy  —  Weight  of  evidiNce.— Ic  is  the  duty  of  the 

court  to  declare  the  law  to  the  jury  in  criminal  as  well  as  in  civil  cases. 
Wlietlier  the  evidence  has  a  teiiileiicy  to  prove  any  fact  in  issue  in  a 
criminal  cause  is  for  the  (leteriiiination  of  tlie  court;  not  so  as  to  the 
weight  of  evidence.     State  v.  Pheuius,  538. 

Polling  the  jury,  see  Practice,  12. 

KIDXAPPING. 

Child-stealing  —  Unlawful  detention  —  Intent.—  It  is  an  essential  ele- 
ment of  the  crime  of  child-stealing,  under  section  0825  of  the  Revised 
Statutes  of  Oiiio,  that  the  intent  unlawfully  to  tletain  or  conceal  must 
accompany  the  act  of  taking  the  child.  Mai/o  v.  Sfttte,  'diii.  (See 
note.) 

LARCENY. 

1.  Larceny  AT  COMMON  LAW  — Laiu  EN Y  as  bailee  — Taking  invito  dom- 

ino—Delivery  OP  chattel  UNDER  MISTAKE  AS  TO  ITS  CHARACTER  — 

Mistake  common  to  both  paktiks  —  Huusrquent  fraudulent  appro- 
priation.—  The  prisoner  aski'd  llie  prosecutor  for  the  K)aii  of  a  shil- 
ling. The  prosecutor  gave  the  prisoner  a  sovereign,  believing  it  to  be 
a  shilling,  and  the  prisoner  took  the  coin  under  the  sainu  belief.  Some 
time  afterwards  he  discovered  that  tlie  coin  was  a  sovereign,  and  then 
and  there  fraudiilenlly  appropriated  it  to  his  own  use.  The  prisoner 
was  convicted  of  larceny  »)f  the  sovereign.  Held,  that  the  prisoner 
had  not  been  guilty  of  larceny  as  .i  bailee;  but  the  court  being  equally 
divided  as  to  whether  the  prisoner  liad  been  guilty  of  larceny  at  com- 
mon law,  the  conviction  stood.     The  Queen  v.  Ashwell,  355. 

2.  But  the  old  rule  that  the  inn«)cent  leceipt  of  a  chattel,  coupled  with  its 

KUliseipient  fraudulent  approprialion.  does  not  amount  to  larceny,  is  not 
alfected  by  the  decision  in  Key.  r.  Ashnvlt.  That  case  distinguished 
and  discussed.     The  (jiieeu  c.  Flowers,  ;W^, 

8.  Legerdemain  with  cards. —  S.  introduced  himself  to  B.  as  a  traveler 

for  H  tea-dealing  linn  in  C  Cincinnati,  and  told  him  that  one  of  the  uieaua 
ut^ed  fur  getting  uustuui  in  a  new  place  wua  utferiug  purchaiiers  a 
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ohance,  by  drawinp  cards,  to  get  fifty  pounds  free,  in  addition  to  the 
nurciiase,  if  they  ilrewthe  winning  card.  In  order  to  carry  out  the 
scheme,  ho  waiiUid  IJ.  to  accompany  him,  and  showed  liim  how  to 
draw  the  lucky  card,  by  a  little  dot  on  the  back.  While  they  wore 
practicing,  and  B.  succeeded  each  time  in  drawing  the  card,  J.,  a 
confederate  of  S.,  came  up,  appearing  to  be  a  stranger,  and  inquired 
wh.it  they  were  <loing,  and  S.  told  him  he  would  show  iiim,  and  gave 
him  the  saaie  explanation  as  to  the  mode  of  selling  tea,  but  did  not 
tell  him  about  the  marked  cards.  S.,  after  some  talk,  said  that  B. 
could  draw  the  fifty-pound  card.  J.  offered  to  bet  §100  tliat  he  could 
not,  aiul  held  out  to  S.  what  seemed  to  be  a  roll  of  bills.  S.  said  he 
had  not  the  money,  but  had  a  $'-50()  check.  J.  said  he  did  not  want  the 
check ;  he  wanted  money.  S.  asked  B.  if  he  had  it.  B.  said  he  had 
not  ijdOO,  but  hiul  !{!80.  B.,  at  S.'s  ro(iuest,  handed  him  the  .$80,  and 
S.  whispered  to  him  to  draw  the  marked  card.  He  drew  it,  and  it  was 
a  bliuik,  and  S.  at  onc(!  handed  the  money  to  J.  Held,  larcx'uy.  Peo- 
ple V.  Shaw,  403. 

4.  A  conviction  for  theft  cannot  be  sustamed  unless  the  an iinus  furandi 

is  shown  to  have  existed  at  the  time  of  the  taking.    lioUcvts  V.  The 
State,  303. 

5.  The  possession,  shortly  after  the  theft,  of  the  property  stolen  is  a  fact  to 

be  submitted  to  thejuiy,  but  it  does  not  raise,  as  to  the  i)arty  so  pos- 
sessing, the  presumption  of  guilt.    State  v.  Hale,  402.    (See  note.) 

Vekoict  — Degree  of  crime.— As  there  is  only  one  degree  of  grand 
larceny,  a  verdict  finding  a  person,  who  is  charged  with  the  crime  of 
"  grand  larceny,"  "  guilty  as  charged,"  will  be  sutHcient  uiuler  the  stat- 
ute, which  in-oVides  that"  whenever  a  crime  is  distinguished  into  de- 
grees, the  jury,  if  they  convict  the  defendant,  must  lind  the  degree  of 
the  crime  of  which  he  is  guilty."    People  v.  Priee,  3i)'J. 

CSuil.TY  KNOWLEDGE  —  False  token,  etc.— Upon  an  indictment  for 
SMuplo  larienv  the  state  may  convict  by  proving  either  that  the  sul)- 
jcct  of  the  lai-cenv  was  received  with  a  knowledge  that  it  was  stolen, 
or  that  it  was  obtained  by  a  false  token  or  false  pretense.  State  v. 
Ilalida,  407. 

inilictcd  or  informed 


6. 


7. 


8. 


Parties  jointly  implicated  in  a  larceny  may  be 
against  separately.    Peojdc  v.  Lamje,  413. 


9  Evidence.— It  is  not  essential  to  a  conviction  of  the  otftmse  of  larceny 
that  tne  bank-notes  stolon  should  be  particularly  identified  or  de- 
scribed,    liiij'jii  V.  The  State,  394. 

10  Value  —  Separate  proofs  of.—  It  is  not  necessary  that  separate  proof 
of  the  value  of  the  goods  stolen  be  adduced  at  the  trial  under  such  m- 
dictment,  but  such  value  may  be  inferred  by  the  jury  from  inspectiou 
of  the  goods,  or  from  the  description  by  witnesses.  State  v.  Uernsn,, 
397. 

11.  Same  —  Allegation  of.-  In  burglary  the  value  of  the  goods  taken  need 
not  be  alU^ged.    State  v.  Kane,  «l». 

LIMITATIONS. 

1.  BDRGLAnT-STATtrrEOFLimTATIONS-TlME  O^/O^^-lf  f/^?™S 
KOT  foiiNTi'D  —  Bv  sect  on  315  (R.  S.  18.4,  cli.  a^)  ot  tnc  i^iunmui 
Sc^Kis,  Si^ictments  for  lurglary  are  "^aj-  ;^^-  Jhree^ars . 
hut  bv  section  318  of  ihe  same  chanter  the  time  during  w  1  ilI  any  lonnoi 

prosequi.    Swalley  et  at.  v.  The  People,  414. 
Vol.  VI -47 
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Identity  op  thb  offense.— The  identity  of  the  offense  for  which  the 
former  proceedings  were  pending  ui.ay  be  shown  by  other  evidence 
than  by  a  comparison  of  the  indictiuents  tliemseivcs.     Id. 


MALICE. 
See  Abortion,  5.   Indictment,  4.   Murder,  12. 

MALICIOUS  TRESPASS. 

1.  Indictment. —  An  indictment  charginf^  that  the  defendant  did  "  unlaw- 

fullj'  and  maliciously  injure  a  certain  cow,  the  i)ro|.erty  of  B.,  then 
and  tliore  being,  and  there  unlawfully  and  maliciously  running,  strik- 
ing .and  heating  said  cow  with  a  whip,  stick,"  etc.,  while  somewhat 
confused,  is  not  so  uncertain  that  the  supreme  court  will  reverse  tho 
judgment  for  failure  of  the  lower  court  to  sustain  a  motion  to  quish 
the  iniiictment.    Sample  v.  The  State,  41(5. 

2.  When  value  op  property  need  not  be  stated.—  When  it  is  averred 

that  the  property,  or  the  owner  thereof,  has  i)tHMi  damaged  in  a  cer- 
tain amount,  the  value  of  the  property  injured  need  not  be  stated. 
Id. 

MANSLAUGHTER. 

1.  Justifiable  noinciDE  —  Resisting  aruest. —  In  resisting  an  attempted 

arrest  by  a  peace  otticer,  even  though  the  arrest  he  unlawful,  the  kill- 
ing of  the  otticer  by  shooting  him  is  not  jtistihable,  when  there  is 
neither  danger  of  great  bodily  harm  or  other  felony  being  eonunilted 
bj'  the  oHicer,  nor  a  reasonable  apprehension  of  such  danger  in  tho 
mind  of  tho  person  whoso  arrest  is  attempted.    State  v.  Cantieny,  418. 

2.  Murder  trial  —  Instruction  —  Degree  of  crime. —  Upon  the  trial  of 

an  indictment  for  murder,  evidence  consi  '>red  as  sustaining  a  convic- 
tion for  manslaughter  in  the  second  de,.  ;.  An  instruction  of  the 
court  to  the  jury  that  the  case  did  not  justify  a  conviction  for  man- 
slaughter in  either  the  third  or  fcjurth  degree  was  not  erroneous.    Id. 

8.  Violation  OF  cityordinance  — Public  offense  — Arrest.— The  vio- 
lation of  a  city  ordinance,  punishable  by  fine  or  imprisonment,  is  a 
"  public  offense"  authorizing  the  arrest  of  the  offender  without  a  war- 
rant, by  a  peace  officer  (policeman)  in  whose  presence  the  offense  is 
committed.    Id.    (See  note.) 

4.  D'«TINCTION  BETWEEN  MURDER  AND   MANSLAUGHTER.  —  Death  resulting 

from  an  assault  made  without  the  use  of  a  deadly  weajjon,  instru- 
ment, means,  or  force  likely  to  produce  great  bodily  injury  (being 
itself  an  unlawful  act,  not  amounting  to  a  felony),  is  manslaughter, 
and  not  murder.    People  v.  Munn,  A'A\. 

5.  The  intent, —  A  person  must  be  presumed  to  do  that  which  ho  volun- 

tarily and  wilfully  does  in  fact  do,  and  that  he  intends  all  the  natural, 
probable  and  usual  consequences  of  his  own  act,  but  not  all  the  possi- 
ble consequences  of  his  act.    Id.    (See  note.) 

6.  Accidental   homicide  —  Manslaughter.—  Where   one  accidentally 

killing  another  is  culpably  negligent  he  is  guilty  of  manslaughter. 
State  V.  Justus,  611.    (See  note.) 


MUNICIPAL  CORPORATION. 
See  Ordinanob. 
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1.  MuRpsR-UxrAWFUL COMBINATION.- On  the  t.ial  of  one  who  is  in- 

dieted  witli  others  loi;  murder,  but  who  is  not  alle<;e(l  to  have  actually 
Ktruclv  tiio  blow  causing  death.,  it  is  not  error  to  charge  that  the  de- 
fendant was  guilty  if  he  were  invsent  at  the  scene  of  the  killing,  aiding 
and  abetting  in  the  purpose  for  which  he  and  those  with  him  were 
there,  ami  the  killing  was  in  pursuance  of  or  an  incidental  iirolwhle 
conseuuence  of  such  puipose.  An  intent  to  hold  possession  of  dis- 
puted land  by  a  show  of  arms  is  unlawful,  ami  draws  to  it  the  conse- 
queiicea  ot  all  acts  done  in  carrying  it  into  execution.  Weston  v.  The 
Com.,  436. 

2.  The  anarchist  coxspiracy  murder  case.— The  law  witli  reference  to 

conspirators  and  their  responsibility  Cor  the  acts  of  their  {■o-cDiisiiira- 
tors,  and  the  law  relating  to  riotous  assemljlages  ami  the  responsibility 
of  those  who  paiticipate  in  such  unlawful  asseinli.ies,  and  the  law  ap- 
■  plieable  to  accessories  and  pr.ueipals,  abivstaled  and  fully  discussed  in 
Spies  et  al.  v.  The  People,  570. 

8.  Insanity  as  a  depensi:  — DRiaxinoN  —  Puesumption  ov  sanity  — 
llKASONAULK  DOUliT.— The  law  iiresuiiies  every  man  to  be  saue  until 
insanity  is  made  to  ap))ear.  To  make  a  ease  of  insanilv  it  must 
"appear"  tl>''t,  at  the  time  of  committing  tiie  acts  ehaigeJ,  tlie  ac- 
cused was  alVerUd  with  insanity  to  such  a  tle.;ieo  as  to  create  an  un- 
controllable impulse  to  do  the  act  chargeil,  by  oven-iiling  his  reason 
and  Judgment.  Tiie  legal  presumption  of  samiy  may  be  overcome  by 
evidence  tending  to  prove  insanity,  sullicient  to  raise  a  reasonable 
doubt  of  his  sanity  at  the  time  of  tiie  commission  of  the  act  for  which 
ho  is  sought  to  bt,"  held  accountable.  Daceij  v.  The  1  'eo^)'e,  -lO  1.  (8ee  note. ) 

4.  Single  INSTRUCTION  NEEn  not  emuody  wiioi.e  law  o.'Mwse— Degree 
OE  I'ltooE.— It  is  impossible  to  emlxxly  in  a  single  in^ll■uctil)n  all  the 
law  relative  to  the  subject  of  a  case;  e.  g.,  relative  to  the  nalui\'  of  the 
case  to  be  made  out,  and  the  degree  of  proof  lucessaiy  to  sustain  it. 
It  will  be  suliicieiit  if  there  is  iiotiiiiig  in  the  particular  instrLutuin  in- 
consistent with  the  princi|)le  pertaining  thereto,  and  other  instructions 
in  the  series  given  correctly  announce  the  rule.    Id. 

G.  Form  of  verdict  for  lesser  offense  —  Defendant  must  ask  for  an 
instruction  as  to,  if  iii';  desire  it.    id. 

6.  Murder  —  Manslaughter  —  Evidence  reviewed  to  show  elements 

OP  manslaughter  wanting.  Id. 

7.  Murder — Effect  of  verdict  of  oihlty  of  lower  degree  on  sec- 

ond TRIAL. —  Where,  on  a  trial  for  murder,  the  defeiulant  is  found 
guilty  of  a  lower  degree  of  homicide  than  the  highest  degree  charged 
in  the  indictment,  and  on  his  motion  a  new  trial  is  granted,  the  effect 
of  granting  a  new  trial  is  to  set  aside  the  whole  verdict  and  leave  the 
case  for  retrial  upon  the  same  issues  as  upon  the  lirst  trial.  Bokanan 
V.  State,  4b7.    (See  note.) 

8.  Evidence  of  threats.—  While  threats  against  the  deceased  are  ad- 

missible in  evidence,  in  a  trial  for  murder,  to  show  malice,  threats 
against  another  person  are  only  admitteil  under  circumstances  which 
show  some  connection  with  the  injury  intlietedon  the  deceased.  Feo- 
plev.  Bezy,  50:}. 

9.  Evidence  of  character— Admissibility  cf.— On  trial  for  murder. 

evidence  it;  .idiuissible  as  to  general  character  of  defendant  for  peace 
and  quietness,  but  evidence  of  particular  facts  is  not  admissible  on 
Buch  issue.    Id, 

10.  EviDE.^CE  OP  character  op  deceased.— On  trial  for  murder  it  is  ..»or 
to  permit  the  prosecution  to  give  evidence  as  to  the  character  of  the 
deceased  for  peace  and  quietness.    Id. 
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11.  Mutual  combat  no  justification  on  excuse.— A  homicide  will  not  be 
justified  nor  excused,  nor  even  initi};iitnd,  by  the  moro  fact,  of  itself, 
that  tlie  deceased  and  tlie  defendant  were  in  actual  combat  ut  the  time 
of  the  homicide.  Justification  or  excuse  for  takin;;^;  human  life  must 
arise  out  of  the  circumstances  in  which  the  killing  took  place.  People 
V.  Robertson,  519. 

13.  Malice. —  If  the  facts  following  the  assault  show  that  from  tho  outset 
of  the  combat  following  the  assault  the  words  and  acts  of  defendant 
show  an  intention  to  kill  his  assailant  under  color  of  tiie  assault,  it  is 
murder;  and  the  sulflciency  of  the  facts  to  prove  the  existence  of 
malice  is  a  matter  for  the  jury.    Id, 

13.  Self-defense  —  Declining  fuutiier  combat. —  A  killing  is  not  in  self- 

defense  if  the  defendant,  having  the  opportunity  to  decline  furtiier 
combat  in  good  faith,  instead,  continues  the  struggle  or  renews  the 
affray,  the  result  of  which  is  the  homicide.    Id.     (See  note.) 

14.  Self-defense. —  Homicide  is  not  justifiable  as  an  act  of  self-defense 

from  an  assault  threatening  bodily  harm,  if  it  is  !\pparent  to  the  person 
assailed  that  the  threatened  injury  may  otherwise  be  avoided,  as  by 
retreating.    State  v.  Rheams,  538.    (See  note.) 

15.  Killing  one  peuson  by  mistake  for  another. —  When  one  person  is 

killed  by  mistake  for  another,  the  character  of  the  offense  is  tlie  same 
that  it  would  have  been  if  the  fatal  shot  or  blow  bail  killed  the  person 
for  whom  it  was  intended.     Vlurke  v.  The  /State,  H'Zo. 

16.  Premeditation  —  Evidence. —  Where  the  prisoner  the   night   before 

fired  one  barrel  of  his  revolver  in  his  saloon,  leaving  three  barrels 
loaded,  and  just  before  committing  the  crime  sai<l :  "  You  or  me  going 
to  die,"  it  is  sufficient  to  justify  the  jury  in  finding  tliat  the  nmrder 
was  deliberate  and  premeditated ;  and  wltether  the  previous  firing  was 
inleuded  to  empty  the  revolver  or  to  test  it  is  a  question  of  fact  for 
the  jury.     People  v.  Kiernan,  534.    (See  note.) 

17.  Plea  op  guilty  —  Withdrawal  after  judgment. —  Where  a  defend- 

a.'it  accused  of  murder  withdraws  his  plea  of  not  guilty  voluntarily, 
and  pleads  guilty,  and  thereupon  the  (Usgree  of  the  crime  is  fixed  by 
the  court  as  nmrder  in  tlie  first  degree,  and  lie  is  sentenced  to  be  hung, 
it  is  too  late  for  him  then,  though  before  the  judgment  is  entered  by 
the  clerk  in  the  record,  to  withdraw  his  plea  of  guilty,  and  to  plead  not 
guilty.    People  v.  Lennox,  542. 

18.  Waiver  of  trial  by  jury  by  plea  of  guilty.—  By  a  plea  of  guilty 

on  a  trial  for  murder  the  defendant  waives  his  right  of  trial  by  jury. 
Id. 

NEW  TRIAL. 


1.  Ability  to  prove  false  swearing  not  ground  for  new  trial  un- 

less DILIGENCE  SHOWN.— A  iiew  trial  is  not  granlabie  for  alleged 
ability  to  prove  false  swearing  of  a  witness,  when  no  attempt  was 
made  to  obtain  testimony  to  support  such  allegation  and  no  diligence  is 
shown.    State  v.  Price,  iiH. 

2.  Jurymen  are  not  permitted  to  impeach  their  own  verdict.— Pub- 

lic decency  and  public  policy  alike  forbid  that  jurymen  who  have 
sworn  to  render  a  true  venlict  shall  be  permitted  to  swear  that  they 
rendered  a  false  one.    Id. 

8.  Noise  during  reading  op  instructions.- An  objection  that  instruc- 
tions were  so  given,  and  the  circumstances,  by  reason  of  noise,  such 
that  the  jury  did  not  hear  the  instructions,  must  be  made  at  the  trial, 
and  tlie  court  should  be  re(juested  to  repeat  the  instructions  in  such 
manner  and  at  such  time  that  they  could  be  heard  by  the  jury;  and  if 
the  case  is  allowed  to  go  to  the  jury  under  such  circumstances  with- 
out objection,  the  verdict  will  not  be  set  aside.    People  v.  Price,  ilUl). 
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*'  ^n^^v  hT.l''^  .I'TRon-That  a  jnrcr  was  in.snno  is  not  ground  for  a 

See  JuRoiw,  1,  3. 

NUISANCE. 

1.  Lksskr  and  own'ku  of  rnRMTSKS.-  Keeping  a  house  or  place  for  the  nur- 

(scttioi    l.)t.i,isaiiK.ihl(.ill,y  chapter  I  tli  of  tiu>  iicts  of  the  tW(Mti<.Hi 

tie  ounci  thcivuf,  may  Le  (.|i.i.,in(Ml  from  keeping  and  muiutaininu- 
such  nuisance.     Martin  v.  BhiUmr,  M8.  maimainmg 

2.  PKOuiniTKD  A(rr-LKASE.-Tlio  fact  that  the  prohihitod  act  was  law- 

1'.',  .'.".w"'r  /  ."'  ^T"^  ''*■  *'"•  I"'"l'il'it'"T  statute  dues  not  cyc^npt  it; 
an  th.  lacl  tha  the  i.n.po.ty  ni  whidi  the  unlaw! „hu-t  was  (x.iulictcd 
y^.:T  ,  >•  '^  I't'i-ix'sc  l.nor  to  the  jiassage  of  the  prohihitory  stat- 
ue cannot  ichcvc  cither  the  offender  or  the  owner  of  the  property 
Irom  the  oiieiutioa  of  the  statute.    Id.  ^ 

ORDINANCE. 

1.  Justice  KNTirr-iNd  case  in  name  oii-  city.— That  a  justice  of  a  city,  in 

the  cut  cs  on  his  reeoni,  and  in  the  jiapers  suhscqu'eiit  to  the  warrant, 
entitles  a  criiniiial  proceeding  in  the  name  of  the  city  instead  of  in 
the  name  of  llie  stale,  they  fully  disclosing  the  character  of  the  pro- 
ceeding, is  a  iiierc  irregularity  which  will  be  disregarded.  Citu  of 
Faribault  v.  Uilmii,  544. 

2.  CoJii'LAiNT  von  vioLATiXd  CITY  ORPiNANCE.— A  coniiilaitit  for  violation 

of  a  city  onlinance  need  not  set  forth  the  ordinance,  but  may  refer  to 
the  numher  and  section  and  suhjectof  tiie  ordinance,  and  state  the 
acts  alleged  to  have  been  in  violation  of  it.    Jd. 

8.  Police  it)WKU  oi-  state  — REOULATixa  keeping  of  dous.— To  regulate 
the  kecpiii.j;  of  dogs,  and  eiitbrce  the  regulations  by  forfeitures,  fines 
and  penalties,  is  within  the  police  power  of  the  state.  Id. 

4.  liEASONAiu.E  UE(ii;r>\Ti<)NS. —  All  ordinaiu^e  of  a  city  for  that  purpose 

construed,  and  held  not  to  he  unreasonable.     Id. 

5.  Dogs  kuxsing  at  LAUcJE  —  ruNisiiiiENT.— The  charter  of  the  city  ein- 

])owcred  the  council  to  jiunish  the  violation  of  any  ordinance  by  fine 
and  im|irisonment.  Tin-  power  of  the  council  to  pass  the  ordinance 
construed,  and  it  is  held  that  giving  the  power  to  authorize  the  destruc- 
tion of  doi;s  does  not  take  away  the  power  to  punish  v.olations  of  the 
ordinance  by  fine  or  iniprisoument.     Id. 

6.  Proof  op  publication  op  ordinances.    Id. 

7.  Ordinances  —  G kn kral  laws  —Village  i  u arters. —  Where  !i  general 

law  gives  the  selcctiiu'ii  of  a  town  the  power  to  ])ennit  or  ju-ohibit  the 
usi>  of  billiard  tables  in  a  town,  and  a  village  charter,  enacted  subse- 
quently, gave  the  village  within  sut'h  town  the  power  to  pass  by-laws 
to  sujtpress  and  restrain  all  description  of  gaming,  held,  that  the 
woril  '•  restrain,"  when  used  as  in  this  charter,  conferred  the  power  to 
license,  and  was  not  synonymous  with  "  suppress;"  and  that  the  pro- 
visions in  the  charter  derogate  from,  and  are  inconsistent  with,  the 
general  law,  and  the  legislature  must  have  intended  by  the  charter  to 
have  repealed  the  geneial  law  as  to  the  territory  embraced  in  the  vil- 
lage limits.     In  re  Siit'll,  ."i-IS.     (.Sec  note.) 

8.  Legislative  power --Special  prosecutor— State's  attorneys.— The 

legislature  has  the  power  to  iirovide  for  the  commencement  of  criminal 
prosecutions  by  otlier  otiiccis  than  states  attorneys,  and  to  require 
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thoir  eloction  by  tlio  poopio,  ns  in  tho  caso  of  town  prand  jurors,  or  ap- 
poiiitmoiit  by  the  j^ovornor,  iw  in  tlio  iu;t  in  (jueation.    Jd. 

9.  OuDiNANcr.,  Tirr-K  ov  —  i\I[si)kmi:anoi{s  ani>  ijnr;.\('iii:s  ov  tiik  pkack. — 
A  city  ordinani'i!  I'ntitleil "  An  ordiniiiico  rolativi?  to  niisdt'incanors, 
bioac'lu's  of  tlu'  jieaco  and  disordtily  rondutt,"  luld  not  subjwt  to 
tlu)  objivtion  tiiat  it  violated  a  rtMiuircniunt  of  tiio  city  cliaitcr  that 
tlio  Kubjci't  of  (,'vory  ordinanco  should  bu  exim'sst-d  in  its  tillc,  and 
tliat  no  oniiiianfc  should  enibracu  uioro  than  ono  Bubjoct.  iitate  v. 
Cantieny,  418. 

10.  OUDlNANCi;  iMl'osiNO  CDSTS  OF  PUOSKCUTION.— Tlio  cliarttT  only  author- 

i/L'il  the  penally  «)f  a  line  and  iniitrisonniont  Tho  ordinance  added 
*'  costs  of  prosi'cntion."  This  clause  of  the  ordinance  held  void,  but 
the  remainder  of  the  ordinanco  valid.    Id. 

11.  PuNlsilMKNT  LICFT  TO  DiscUKTiON  OK  COURT. —  An  ordinance  is  not  invalid 

by  reason  of  th(!  amount  of  the  line  or  period  of  im])ris()innent  being 
left  to  be  determined  in  each  case  by  the  discretion  of  the  court,  within 
a  prescribed  limit.    Id. 

18.  OnDINAN'CKCONsruUF.D. —  Tho  "noiso"  which  the  ordinanoo  prohibited 
coiiHtrued  to  mean  unreasonable  noise,  of  a  nature  to  disturb  the  com- 
munity.    Id, 

FonM  of  ordinance,  see  l\(>i)lc  v.  Murraij,  31. 


PERJURY. 


1.  Indictment  —  A uTnouiTV  op  officer  to   administer  oath— Tax 

UETUUN. —  In  an  indictment  for  perjury  the  juiisdictiuuand  authority 
of  tho  olHcer  to  a(]mini.-iler  the  oath  must  be  shown  by  proper  aver- 
tnent.  lUit  this  may  be  doiu,'  eitlu>r  by  an  express  averment  that  tho 
ollicer  had  Jurisdiction  and  authority,  or  by  settiii.;  out  su'h  facts  as 
make  it  Judicially  to  appear  that  he'had  such  authority  and  Jurisdic- 
tion, ludictment /it'W  sullicient.  Tlie  State  v,Cnniiiiujliuvi,<}^\.  (Seo 
note.) 

2.  Pro I'KRTY,  WHEN  assessaum;.— An  indictment  (•har;;in;;a  party  with 

jH'r  jury  in  makin;;;  a  false  return  t)f  his  taxable  personal  i)rop(!rty  to 
un  assessia"  ol'  taxes  that  does  not  aver  that  the  projicrty  which  he  is 
charf^ed  with  having;  concealed  from  tiie  assessor  was  assessable  in  the 
township  of  his  resiiU'nce.  nor  that  it  was  assessable  by  the  assessor  of 
that  township,  is  bad.     Id, 

a.  Witness  falsely  answering  questions  tendincj  to  <iuminate  him- 
self.—  It  is  th(!  privde;;e  of  a  witness  to  refuse  to  answi'r  (luestions 
before  a  j^rand  Jury,  if,  in  his  opinion,  the  .answers  would  tend  to  dis- 
close matters  that  might  criminate  him;  but  if  he  waives  such  priv- 
ilege and  elects  to  ti^stify,  he  nnist  do  so  with  as  much  truth  and 
candor  as  if  tt'stil'ying  concerning  other  nuUtcrs  as  to  which  he  is 
bound  t()  answer;  and  if  his  testimony  is  wilfully  false,  perjury  may 
be  assigned  upon  it.    Mtickla  v.  Tin'  I'wiplv,  TjoO. 

4.  Result  of  investioation  in  whhu  false  testimony  ciiven.— Tho 
guilt  of  one  falsely  swearing,  in  an  iiive.->tigatioii  by  a  grand  Jury  as 
to  alleged  el(>clion  frauds,  does  not  depend  upon  the  results  of  the'  in- 
vestigation in  which  it  occurred.     Id. 

.').  Answer,  if  given,  must  me  coruicct.— Although  a  <piestion  put  to  a 
witness  may  assunu!  that  which  is  incorrect,  he  is  bound,  so  far  as  ho 
undertakes  to  answer  it,  to  speak  the  truth.     Id. 

0.  Evideni;e  to  convict  — Reasonahle  doubt.—  In  a  prosecution  for  per- 
jury it  is  not  error  to  instruct  the  Jury  to  find  defendant  guilty,  "if, 
from  the  evidence,  they  believe  him  guilty  beyond  a  reasonablo 
doubt."    Id. 
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AUE   aEXKIlAIXY    TAKKX    AS    TIUR,    TBEY 


The  suae  V.  Skinner, -Mi  '   ^  '""''  ^*-  '''''^'^'"  ^^  ^'v^''7  intent. 

2.  Same  — FoitMEii  jeoi-audy,  soo  jeopaudy,  2. 

rUACTICE. 

1.  Continuance -WriAT  AFi-inAvix  Kon.  must  snow.-  it  i.n..,.c..,nrvthat 

a  party  a|.|.lyu,^M  .racMtinuMMco  slmul.l  .l.ow  In- V(li  avi  lw,w  ho 
woul.l  he  uijurcd  l.y  a  dcial  of  the  motion,  e.  <,..  hv  me  ,  i,  !lTor  " 
Witness  who  cannot  l,e  i,n.a.;ht  in  now.  I.ut  can  he  hrou^  t  i  o  co  rt 
at  a  In  nre  term:  or.  ,f  the  contiMnan.'o  is  asked  on  tht?  «>"•  i  that 
com.M.  havelnvnen.,  oy..,l  „„ly  a  siioit  ti.ne  previous,  h  si  ,  Id  bJ 
blate  tha  l.y  reason  ot  that  act  counsel  will  bi  unable  fairly  to  pre- 
Kont  the  case.     Ducci/ v.  The  People,  4^1.  ^ 

2.  Same-   As  aekipavits  foii 

MUST  HE  (.'OXSISTl'.NT.      /(/. 

3.  Ci'Mix\TivREvii)KNr!.:isN(.T(iU(.LNr)i.x.i{coNTiN-iT.vxci.;.-Evi(lenccthat 

is  ifieiely  cunuilalive  is  not  so  necessary  as  to  Ijl'  ground  for  fr  antin"' 
aconlinnaiicr  to  enable  a  party  to  procure  it.  except  in  special  circum" 
stances  e.(/.,  a  conlhct  of  evidence  on  the  point  to  prove  which  it  is 
ollered.    1(1, 

4.  What  aekidavit  must  state  as  to  puocuuinu  attendance  of  non- 

UESIDICNT   WITNI;SS.      /(/. 

.■».  Skkvice  of  coi'voF  iN'DicTMKNT  A\o  SPECIAL  VEMUE.— When  the  rec- 
ord shows  an  order  for  the  service  of  a  copy  of  the  indictment  and  of 
the  special  venire  on  the  delViidant  (("ode'of  Alabama,  i^  4S72),  this 
court  will  presnnu'  compliance  with  the  order,  in  the  absence!  of  ob- 
jection ill  tho  court  below  founded  on  the  want  of  it.  Clmke  v.  The 
State,  5','."). 

6.  WAIVi;ii  OF  TKIAt,  BY  .Il'IlY  liV  PLEA  OF    (lUILTV.— By    plea  of   guilty 

on  a  trial  for  munler  the  defendant  waives  his  right  of  trial  by  jury. 
People  V.  Lr.HHd.v,  '>['2. 

7.  AiursE  OF  AU(ii-Mi:NT  nv  cofnsf.l.— Wherethe  lan,s,Mi.i,Ke  used  by  the  dis- 

trict atti>riU'y  or  assistant  counsel,  in  opening  a  case  or  suiuiniiig  up  to 
a  Jury,  is  deemi'il  invjndicial  to  the  accused,  '-the  atleutioa  of  the 
court  should  be  calleil  to  it  by  proper  objection,  and  a  ruling  had 
thereon.  If  the  objertioii  is  overruled,  and  an  exception  taken,  the 
question  may  be  reviewed  by  the  supreme  court  upon  tlie  langu.age, 
objection,  ruling  and  exception  :  but  not  otherwise."  MeLnin.  v.  The 
Stdie,  21.    (Si'e7/in(a/C((//  c.  The  State,  O.-);  liohannn  v.  The  State,  487.) 

8.  Openixo  stvtkmkn'T  I!V  cocnsi'.l.  — It  is  not  error  nor  abusi!  of  discretion 

incriiidnal  trial  for  court  to  restrict  counsel  for  defendant  in  the  open- 
ing statement  to  stating  what  he  expects  to  prove,  without  any  argu 
ment  upon  such  facts.     People  v.  Bezij,  508. 

0.  Motion  in  auuest. —  That  the  record  fails  to  show  that  (he  iiidictiuont 
was  returnecl  by  the  grand  jury  into  o|)eii  t'oiirt  is  not  a  staiutor3' 
cause  for  a  ninlion  in  arrest  of  judgment.  I'adijilt  i\  T/ie  State,  !>l, 
{Slate  V.  Uerriuli,  ;i!>T.) 

10.  Indict.ment  and  ini)oi!semi:nts  paPwT  of  tiif,  uecord.— Tho  original 

indictment  and  its  indorsements  constitute  a  necessary  j.art  of  the 
reconl.  ami  whatever  is  [iroperly  shown  by  them  is  considered  as 
shown  by  the  record.    Id. 

11.  Election.—  Where  an  indictment  consists  of  two  counts,  each  of  which 

ia  bullicicnt  as  an  indictment  for  simple  larceny,  the  defendant  cauiiot 
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requirp  the  atatt!  to  olect  and  try  liitn  on  ono  count  only,  unless  it  a|i- 
jH'urs  tlmt  the  cuunta  clmrj;e  aepurate  and  distinct  olfonsus.  IStale  »'. 
tlalida,  407. 

18.  PoLLiNO  JURY. —  In  a  case  tried  on  Huch  an  indictment,  alter  tlie  jury 
had  returned  a  general  verdict  of  guilty,  the  court,  upon  heing  askeii 
by  the  defendant  to  have  the  jury  (tolleil  as  to  whether  the  verdict  ap- 
plied to  hotli  counts,  stated  to  the  .lury:  "I  su|>|)(>se  you  meant  to  tirid 
the  prisoner  guilty  on  hoth  counts,"  and  then  directed  the  poll  to  iw 
taken.  Held:  This  was  not  error  which  could  have  jirejudiced  tin? 
defendant  in  this  particular  cas(\  and  is  no  ground  for  reversing  the 
judgment.     JU, 

13.  Adjournment. —  Fending  the  trial,  the  judge  of  a  district  court  may  ad- 

journ tlu;  term,  to  l)e  ne.xt  held  in  anotiicr  county,  for  one  week,  to 
give  sulHcient  time  to  complete  the  trial,  which,  but  for  such  adjourn- 
ment, would  prtKjeed  after  the  day  llxed  for  the  next  term.  State  c. 
Stevens,  88. 

14.  Recoup.— \Vhen  trial  occupies  hut  one  day,  ono  mention  in  the  rccoid 

of  the  prisoner's  jiresence  is  sulli'iieii*.    State  V.  Price,  bO. 

Motion  to  quash.    State  v.  Bowman,  200. 
Trial  without  plea.     The  State  v.  Haurs,  335. 
Nolle  PROsrgui,  see  Limitations,  1. 
Withdrawal  of  plea  of  ouilty,  see  Murder,  17. 

PRESUMPTIONS. 

1.  IIIE  INTENT. —  A  person  must  he  i)resumed  to  do  that  which  ho  vohmta- 

rily  ami  wilfully  does  in  fact  do,  and  that  he  intends  all  the  natural, 

Erobahle  and  usual  consetiuences  of  his  own  act,  Imt  not  all  the  possi- 
le  conse(|uences  of  his  act.     I\oi>le  c.  Muna,  4iJi.    (See  note.) 

2.  Appeal  — Indictment  — Presumption.— Where  it  is  aUegcd  th.nt  an 

indictment  is  invalid  because  found  by  a  sjH'cial  grand  jury  when  the 
regular  grand  jury  was  still  in  session,  and  tlie  rucor<i  is  silent  lus  t) 
the  matter,  it  will  be  presumed  that  the  indictment  was  found  in  tlio 
manner  the  law  directs.     Maekin  v.  The  I'eoplr,  TwO.     (See  note.) 

Presumptions  in  respect  to  the  pfissession  of  jiroperty  recently  stolen,  see 
AIvLuiu  V.  The  State,  21 :  Slate  v.  Hale,  W-i. 

Presumptions  in  respect  to,  in  burglary,  in  l.irceny,  and  in  receiving  stolen 
goods,  see  Smith  v.  The  People,  80  and  note. 

TrvESUMPTioNS  arising  from  attempt  of  defendant  to  escape  from  custody. 
State  V.  Stevens,  88. 

PRIVILEGED  COMMUNICATIONS. 

Attorney  and  cijent. — Advice  of  counsel  sought  with  a  view  to  commit 
crime,  not  admissible  in  excuse  of  it.     Weston  v,  Voin.,  430. 

Husband  and  wife,  see  Evidence,  8. 

Physician,  see  Evidence,  1. 

PROSECUTING  ATTORNEY. 
See  Practice,  7.    Ordinance,  8. 

RECORD. 
.  See  Practice,  14. 
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STATUTES,  CONSTRUCTION  OP. 

CONSTnU(rriON  of  ST.\'n;TKS.- Unless  a  statuW  hy  it  lanKtiage  expre-Mlv 
^rSrH^ll'-H';^.;.:!'^;  "■'"'"•"  ''"V^^'HlsMieh  e.-?;struetion,  it^^m^ott 
n!!^!T(J,Z'm       '^  ''  pn-v.ous  statute,  or  us  heing  r.'Lrospective. 

See  OiU)iNA.\CK. 

STOLEN  GOODS. 
See  PKEsuMmoNS. 


THREATS. 

1.  Threats  ry  nKKKNDANT  ao.mnst  a  thiiid  pkhson.— As  a  general  rule. 

a  threat  l)y  the  defendant  to  kill  soiue  other  person  than  the  diMjeased 
18  not  adniissihie  as  evidence  against  him;  but,  in  a  ease  of  mistaken 
ideiitily,  evidence  sliowinf;  malice  on  the  part  of  the  defendant  towards 
the  jHTSon  foi'  whom  the  df-ceased  is  supposed  to  have  been  mistaken, 
or  threats  made  by  him  against  that  person,  is  relevant  and  admissible ; 
yet  the  Jury  should  he  instructed  to  f,'ive  no  weight  or  consideration  to 
such  evidence,  unless  they  are  satislied  as  to  the  fact  of  such  mistaken 
identity.     Cl(u-l,-e  r.  The  State,  ')2o.    (See  note.) 

2.  SunsKQUKXT  thukats.  — In  such  case,  the  fact  of  mistaken  identity  be- 

in^  established,  ])roof  of  threats  made  by  the  defendant  towards  the 
person  for  whom  the  deceased  was  mistaken,  and  of  a  dilHculty  be- 
tween them,  subse((uent  to  the  homicide,  is  competent  and  admissible 
against  him,  in  connection  with  the  precedent  threats  and  other  cir- 
cumstances, in  determining  the  intent  and  motive  with  which  the  fatal 
ehot  was  lired.    Id.    (See  State  v,  Bezy,  508.) 


VENUE. 

1.  Proof  of  venue.— The  sufficiency  of  the  proof  of  venue  cannot  be 
considered  by  ajjpellate  court,  in  the  absence  of  a  ruling  by  the  primary 
court,  and  excei)tion  duly  reserved  to  it.    Clarke  v.  'llie  State,  025. 

3.  Venue  may  bo  shown  indirectly  and  circumstantially.  State  v.  Can- 
tienij,  418. 

3.  Venue  op  offex.se.    The  State  v.  Shaeffer,  259. 

4.  Sufficient  allegation  op,  see  Indictment,  10. 

VERDICT. 

1.  Form  of  verdict  for  lesser  offense  —  Defendant  siust  ask  for.-— 
If  it  be  desired  by  the  defendant  accused  of  a  crime  that  an  instruc- 
tion of  the  form  of  v(;rdict  for  the  lesser  offense  be  given,  it  is  his  duty 
to  prepare  and  ask  for  .such  an  instruction:  and,  failing  to  avail  hini- 
Belf  of  that  right,  he  is  in  no  condititm  to  complain.  Dacey  v.  The 
People,  4G1;  State  v.  (Jantieny,  418;  Spies  v.  The  Feoide,  5T0,  p.  705. 
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2.  Verdict — Degree  of  crime. —  As  there  is  only  one  degree  of  p;rand 
larceny,  Ji  verdict  findinjj;  a  person,  who  is  charged  with  the  crime  of 
'•  grand  larceny,"  *'  guilty  sis  diarged,"  will  be  sullicient  under  the  stat- 
ute, whicli  provides  that  "  wlienever  u  crime  is  distinguished  into  de- 
grees, the  jury,  if  they  cojivict  tiie  defendant,  must  find  tlie  degree  of 
the  CI  ime  of  which  he  is  guilty."    People  v.  Price,  i]J)D. 

Jurymen  not  tfum'tted  to  impeach  tiieiu  verdict.    State  v.  Price,  33. 


Effect  of  verd 
see  MuRD.    . 


OP  ouiLTY  of  lower  degree  on  second  trial  for  murder, 


WAIVER. 
Waiver  of  trial  by  jvry,  see  Constitutional  Law,  7. 


WITNESS. 


1.  Impkaciiino  witness. —  Tlie  credihility  of  a  witness  catinot  ho  impeached 

by  proof  of  the  declarations  of  tliird  persons,  not  made  in  his  presence. 
Clarke  v.  The  State,  52."). 

2.  SaxME. —  Under  the  Iowa  statute  the  general  moral  character  of  a  vit- 

ness  may  be  shown.     The  State  v.  Hart,  aCD. 

3.  Co-defendant.    Smith  v.  The  People,  80. 

4.  Husband  and  wife,  see  Evidence,  8. 
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